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JUDICIAL PRECEDENTS 


Salil Kumar Datta 
(Sr. Advocate) 


A criminal proceeding was initiated ona private complaint before 
the Metropolitan Magistrate Delhi against Raj Kapoor and othors for 
alleged offences under seotion 292 (sale, public exhibition etc. of obscone 
representation etc.) and 293 (sale, exhibition etc. of obscene object to young 
person) read with section 34 of the Penal Code in respect of the film 
“Satyam, Sivam and Sundaram”. As the Magistrate issued summons, the 
accused persons moved an application under section 482 (inherent power) 
of the Code of Criminal Procedure in the Delhi High Court for quashing 
the proceeding. The High Court treated the application as one under 
section 397(revision) as, it was held, revision lay against the order. As 
however the certified copy of the relevant order тав not filed with the 
application, i$ was rejected by the said Court as Pos i gdm petent. An 
appeal was taken to the Supreme Court by the accused persons which was 
heard ard disposed of by tho Bench constituted with Krishna "Iyer and 
К. $. Pathak, J. J. as its members. "5 

The judgment was delivered separately by the learned Judges 
reposted in A. I. R. 1980 SC 258. Raj Kapoor and others v. State (Delhi 
Administration and others). К. Iyer, J. in his judgment, in considering 
the contention raised by the accused persons that once a certificats by tho 
Board of Censors under the Ginematograph Act is granted, the homage to 
law of morals is paid and further challenge under the Penal Code 1s barred, 
was of opinion that a certificate by the high powered Body of Consors with 
specialized composition and statutory mandate is not a pisce of utter 
inconsequence but is not infallible in its verdict. The Court is not barred 
from trying the case ав the certificate is not conclusive, though a rebuttable 
presumption arises in favour of the statutory cortificate which may be 
negatived by positive evidence. The learned Judge rejected the extreme 
contention that a Board Certificate bars Criminal Court's jurisdiction to try 
the offence under sections 292 and 233 of the Penal Code. With those 

* general guide-lines the High Court was directed to rehear the application. 


( li di rd E К 

" Pathak, J. ia his judgment Isid down! that. in a trial for. diene 
under section 292 aad-293, 'ü certificate granted .1 under section 6. of the ` 
Cinematograph Aci by the Board of Censors, dots not provide an. irrebut- 
' table defence to ths accused ‘who has been granted such a certificate ‘but’ is U 

‘certainly a relevant faci of ome weight in deciding if-the offence: charged | 
. ів established. Even though the cértificate reprossats the judgment’ of “an 
Е “expert "body which is onjoined by the statute to consider -the principat 
І ingredients of offences under- sections -292/293, the Court must remind 
^ itself shat the task of deciding whether the ingredients are established is - 
primarily and.essentially its own function, not to bé abdicated in favour of.: 
another however august and qualified 1 be the statutory authority. ` 


Te will thus appear that there is a consensus in, the two — 
about the weight to be placed on the certificate of the "Board оѓ Censors -- 
_and the function of the Court in trying offences under sections 292/293, of 
. the Penal Code. The High Court- -W88 diracted to hear the application. n 
meri$s.and in case the petition . was dismissed : ‘on merits the learned’ 
е was directed to proceed with. the case expeditiously. | 


. “Soon ‘thereafter, the Supreme Court -had to consider the position. 
айа in respect of the same film for alleged of: offences by the- 'same- 
accused under section 292 with reference to section 79 of tho. Codo -on - 
a complaint filed in Madhya Pradesh. The Bench’ was constituted : this 
time also with- Krishna Iyer and R.S. Pathak, J.J. as йв members. 
: The case: reached the apex court on appeal by. the. film producer Raj 
Kapoor ‘against the order of the Madhya Pradesh .High Court refusing- to · 
Р quash the criminal proceeding commenced by the Magistarte on Cognisance 
x of the alleged offence. The ‘judgment. ‘was delivered by Krishna Iyer, J 

R. $. Pathak,.J. obviously concurring (there ‘being no separate judginent . 
. in the: report), reported in Raj: Kapoor v:, Laxman, A. I R. 1980 . $. c. 
605) and the position in law was laid down as follows > 


“Jurisprudentially viewed, an act may | ‘be an offence, definitionally 

. speaking: buta forbiddden ` act. may not spall inevitable guilt if the 

‘law itself declares that In certain special circumstances it ів not ,to be 

regarded ав offence. Ths Chapter.on General Exceptions. operates in 

. this province. Section 79 make an offence a non-offence. . When 2 

.. Only when tke offending act ia actually justified. by-law or io- bonofide 
` believed by mistake of fact to be so justified. И, as here, the Board of 

-Censors, acting within their jurisdiction and on an: application made ` 

-and pursued in good faith, sanctions public exhibition, the producer -. 
and connected agencies do enter the statutory harbour and are protected ` 
because section 79 exenerates them. -at least іп view of their bonafide 
,. belief that the certificate ia justificatory. Thus: the trial court „when it 
hears the case may be appropriatsly apprised of the . cortificate - under 

the Act and, in the light of our observations, it fills the bill. under'. 


(ш) 
ша: 79, it is йү for the Court to discharge. the accused as charge 
is groundless. In the present case, the prosecution is unsustainable 


because section 79 їз exculpatory when’ read with section 5A of the 


(Cinematograph) Act and the сегде issued thereunder. Wo quash 
the prosecution.” г. 


` This judgment obviously йй ‘in sffect the earlier decision 
though the overruled case has not been’ mentioned therein. In the earlier 
case, the impact of section 79 was.not considered as the Courte attention 
маз not drawn to it though such consideration was possibly essential for 
the conclusion that the criminal proceeding was maintainable against the 
accused notwithstanding the existence of the certificate issued by the Board 
ef Censors under the Act. The earlier decision may have to be accepted 
-aà one given per incurlum i in the circumstances and as such not binding on 
subordinate courts as law declared by the Supreme Court. 


‚ If hewever the judgment is not accepted as one given per 
“Incurinm, a bench of the Supreme Court even if unanimous possibly is not 
competent to overrule the ünanimous decision of the same Court or of 
its judges of same strength. Though we have .the accidental coincidence 
of the judges being the same in the two benches, even so, the decisions 
of the Supreme Court on propositions of law has far reaching significance 
and are constitutionally binding on all courts in India and even on the 
Supreme Court unless overruled by a larger bench of the same €ourt. 
As it appears, there cannot be in law an overruling ofan earlier view on 
law taken by the Supreme Court on consengus or concession or informally 
by other bench or judges of same strength. in the said Court and a larger 
bench or number of judges on reference or even otherwise seems compet- 
eut to overrule such decision of a smallar bench. of of- lesser number of 
judges as is the uniform and consistent Practice of such Court as clse- 
where. In view of the conflict: of decisions on law in tho two aforesaid 
decisions, a reference бо the earlier decision as being ‘per incurtum in the 
later decision would have removed all doubt апа clarified. the position. 
It ie not known if the Delhi High Court did quash, if it could, the criminal 
proseediog before it against {ће accused: persons on tha: face of the 
specific directions issued оп it by the Supreme Court following the 
A generally accepted rule of law that the later, decision, in case of conflict, 
' should prevail. 

Technicalities apart, while in the earlier judgment section 79 has 
not been considered at all, in the later judgment the scope and ambit of 
the section, it is submitted with- respect, de not appear to have been 
considered in all its aspects. Section 79 protects an act from being an 
offence if i¢.is done by a person who is jusiified by law or who by reason 
of a mistake of fact and not by reason ofa mistake of law in good faith 
believes himself to be justified by law in doing it. As has been held, a 
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mistake of fact in commission of’ ап det generally consists of an uncons- 
ciousness or ignorance of fact material to the transaction while a mistake · 
of law happens when а person having full knowledge of facts comes toam 
erroneous conclusion as to their legal effect or his legal rights.’ Im the 
exhibition of a film alleged to be obscene the producer is aware of the : 
alleged obscenities showa in the picture and their impact on audience. - 
If he thinks that he is protected by the osrtificate of the Board of Censors: 
under tho law, which the statute does ` not say is conclusive against tho 
law of the land, civil or penal, such conclusion by the producer, it may be . 
contended, is a mistake of law as to the legal effect of the certificate which 
.has no protection under séotion 79. All. these aspects; which, as it 
appears, were not considered in the judgments referred to above may 
possibly find ` reconsideration by the Supreme Court: on appropriate 
occasion in ‘ylew of the serious implications involved in tho public 
controversy. 
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OBSERVATIONS OBITER 
4 "Uo v 7 2.5. Salil Kumar Datta 
` (Sr. Advocate) 


A The ,Suprems Court іо. Advocate"General, State of Bihar v. 
Madhya Pradesh Khair Industries & Anr, A.LR-1980 S.C. 946 was 
considering if certain proceedings in the High Court at Calcutta 
initiated: by the - contemners amounted to ‘criminal contempt of 
court. The contemaers “made applications after applications before 
8 singto Judge of. the Calcutta High Court, all of which, ít was 
feund, were designed to circumvent, dofeat or nullify the effect of 
the orders of the Divisional Benches-of the High Courts at Calcutta and 
. Patna. Orders were obtained on such applicatiohs from the learned singls 
‘Judge, who in a later order stated. that the contemuera bad suppressed 
material facts and misled him: on various occasions. One such order 
restrained the State of Bihar from continuing the money suit for recovery 
ef Government dues pending before the Subordinate Judge, Palamau while 
' another order stayed the proceedings ia the money suit in that court when 
the Government of Bihar moved for auction of the, aftached stock of 
forest’ properties-situate within the State of Bihar. Мапу of these orders 
were. in violation of or contrary fo the directions given by the Division 
Benches of the High Courts at Calcutta and Patna. The Supreme Court 
found that not a single application made to the learned single Judge was 
bona fide. and every such application was a daring “sald”? on court and 
each was Bn abuse of the process of the -Court. 


The Supreme Court laid down as. proposition of law that abuse of . 
` of the process of the Court calculated to hamper tlie due courte of a judicial 
2 proceeding or orderly administration of justice is а- contempt of Court. 

While minor abuso of the procéss of law тду бе ‘otherwise dealt with, “it 
may be necessary to punish аз а contempt,a course of conduct which abuses 
and makes a mockery of the judicial process and which thus exercises 
` its pernicious influence beyond the parties to the action and -affecta the 
interest of the public іп the administration of -justice....... ' The Court has 
- the duty of protecting the interest of the public in the due administration 
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of justice and, so, it is entrusted with the power to commit for contempt of 

Court,not in order to protect the dignity of the Court against insult or Injury 
ag the expression ‘Contempt of Court’ may seem to suggest, but, to protect. 
and to vindicate the right of the publio ¢hat the administration of justice 

- shall not ba prevented, prejudiced, obstructed or interfered with......”. 

The Court noted that the series of applications were filed in the High 
Court at Calcutta though іп the normal course they should have been 
moved in the Patna High Court within whose jurisdiction the property 
was situate. On this aspect, the Court made the following observation :— 

"In the present case, the respondents (contemaers) began “tho game” 
by filing an application under Article 226 of the Censtitution in'the 
Calcutta High Court, whereas іп: the normal course one would expect 
such an application to be ‘filed in the Patna High Court within whose | 
jurisdiction the subject matter of the dispute was situate. For some 
mysterious reason which nobody has been able to explain to ‘us, the writ 
application was filed in the Calcutta High Court. A justifiable prima facie 
inference from this circumstance may be that the application was not bona- 
fide but intended to harass and oppress the opposite parties. Wa do not 
want to say anything more about this aspect of the case as wo are told. that 
this is a feeling of the respondents which they shared with several others, 
, Perhaps, as we had occasion to remark during the course of the hearing, 
some parties are unable бо reconcile themselves to the fact that the 
Calcutta High Court has long ceased to have jurisdiction over the area 
comprising the State of Bihar which it bad several decades ago". . 

As has been pointed out above, the normal course for filing. an 
application under Article 226 of the Constitution is to apply to the High 
Court within whose jurisdiction the subject matter of the dispute is situate. 
Even so, under the amendment to Article 226 of the Constitution by 
. insertion of clauss (IA), which {s not subject to s. 16 of C.P. Code, ` 
the power to issue appropriate writs to any Government, authority 
Or pérson has been conferred on the High Court exercising juris- 
diction in relation to the territories within"which the cause of action, 
wholly or in part, arises notwithstanding that the ‘seat of such Govern- 
‘ment, authority or porson is not within: these territories. It may 
not be an acceptable proposition (hat service of summons in a-suit or 
proceeding, as here in the money sult instituted at Palamau, fs a part of 3 
the cause of action within the meaning of clause (ТА) of the Article. There 
has been no authoritative pronouncement on’ that point yet. The same, 
however, may-not be the position whore the Government, or authority 
issues notice оп a party cancelling his right of exploitation of forest 
Products under its licence and such notice іа issued to and received ‘in’ a 
territory not within the jurisdiction of ihe High Court where the property 
Ía situate but within the territory of a different High Court. In such. 
case, it may be possible to contend that the latter High Court will have 
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jurisdiction to issue appropriate writ on such Government or authority as 
part °оЃ the cause of action arose within such jurisdiction. It cannot, 
therefore, be stated that more initiation of proceedings under Articlo 226 
of the Constitution in the High Court within whose jurisdiction the notice 
is served will pər-se be an abuse of the process of law when tho law 
‘recognises that the plaintiff has always the cholos of forum within 
the ambit of statutory provisions. It does поў appear that the question 

“of jurisdiction of the Calcutta High Court was ever raised by the State 

- of Bihar. or was at all investigated though there may be little difference 
of opinion about ап order issued by a High Court staying proceedings 
ponding bəfore a Court or authority nof subordinate to it or outside 
its jurisdiction ‘boing one of judicial impropriety. 

Evan во, the obiter observations. quoted In the concluding portion оѓ. 

‘the latter excerpt above is not confined to the contemner only but has 
been extended to several others, But to put it asa vestige of. past jurisdi- 
ctional control by the Calcutta High Court over areas ləng taken sway 
cannot but distress, as it haa, Calcutta litigants not parties to the proceo- 
dings and their legal advisers, аз possibly, without meaning any disrespect, 

‚ undeserved, unoharitable, unnecessary and without factual basla. 
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DR. DURGA DAS BASU'S CRIMINAL PROCEDURE CODE, 1973, 
(Eastern Economy Edition), by Prenttce—Hall of India (Р) Ltd.,, 
New Delhi. 


Dr. D. Basu’s book removes a long—felt want of a compilation 
enriched with discussions devoutly wished for by lawyers with remedies, 
constitutional and civil, for litigants seeking relief under, different sections 
of the Code, if and when necessary. Sections 84 and 93 of the Code, 
by way of example, may be pieked up as sections enlivened with 
discussions on priority between attachment in civil and criminal proceed- 
-ings : illegal soarch and seizure under section 93 are vulnerable by way of 
constitutional remedies by writ proceedings. No other book in the field 
combines such special features with novelty of treatment and comprehen- 
siveness о{ арргоаоћ on the subject. The distinguished author with the 
^ flaah-light of his genius illuminates the dark interstices of the different 
sections of the. Code and stamps the book with hall—mark of hls genius. 
The run-on-mill lawyers must have the book on.their table lest they miss . 
the plant- in the bush in thelr hunt for конне references фо case . 
jaws. ` 
Arun Datta, Senior Advocate, 
Calcutta High Court 
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ROLE OF LAW AND SOCIAL CHANGES IN INDIA 
Justice ` Sabyasachi Mukhasji 


In order to discuss this fascinating and, ina way am important 
subject, i$ is important to bear in mind what is meant by ‘law’. It is, 
then appropriate to dircet our attention as to the concept of social changes. 
lt is поё possiblé to exhaust this vast topic in а lecture or in an articls or 
even in a book. Therefore, what we can perhaps aspire to, is just to direct 
our attention to some of. the vital issues or aspects inherent in this 
examination. 16 ie important to- havo this examination for a proper 
perspective of evolution of law in moulding our . future. 

The first question, therefore, is what is law. ? The expression "Law" 
has been defined: in various ways both in jurisprudence as well as in 
philosophy. As a practical definition perhaps it may not be inappropriate 
to consider law as thoss rules of conduct or behaviour emanating from 
either religious edicts or legislations arid enforced by the positive power 

“of the State or the Ruler to ensure their compliance. In this connection 
it may not be ‘inappropriate to refer to Blackstone’s views” about the 
nature of laws іп general. Blackstone puts it thus :— 


“MEANING OF LAWC- Law, in its most general and comprehensive 
sense,signifies a rule of action; and is applied indiscriminately to all 
kinds of action, whether animate or inanimate, rational or irrational. 
Thus we say, the laws of motion, of gravitation, of optice, or mechanica, 
ав well ав tho laws of nature and of- nations.” 

“LAW AS A RULE OF HUMAN ACTION — This, then, is 
the general signification of law, a rule of action dictated by some 
superior being: and, іп those creatures that have nelther the power to 
think, nor the will, such laws must be invariably obeyed, so long as the 
creature itself subsists, for, its existence depends on that obedience. 
But laws, in their more confined sense, and. in which it is our present 
business to consider them, denote the rules, not of action in general, but 
of human action or-conduct ; that is, the precepts by which men, the 
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noblest of all sublunary beings, acroature endowed with both reason and 
free will, is commanded to make use of these facilities іа the general 
regulation of his behaviour. 

Man, considered as a creature, must necessarily be isses to the 
“laws of his Creator, for he ie entirely a dapendent being A being, 
independent of any other, has no rule to pursue, but such as he prescribes 
to himself ; but à state of dependence will inevitably oblige the inferior 
to take the will of him, on whom he depends; as the rule of. his conduct : 
not indeed іп every particular, but in all those points wherein his depen- 
dence consists. This principle, therefore, has more or less intent and 
effect, in proportion as the superiority of the one and the dependence of 
the other is greater or less, absolute or limited." (Ehrlich's Blackstone, 
Part I, pages 7 and 8). 

The next question, is, what is meant by social changes ? Societies 
exist not as creations of laws. It is important to bear in mind the 
fundamental fact that law is as much a social institution asa creator of 
new social conditions: Law did no? create society; law did not create 
market ; law did not create international! communication ; law did not 
create the difference between the sexes and law did not create the States 
except in certain limited Cases. 

For twenty-four hundred years-from the Greek thinkers of the fifth 
century B.C. who asked whether right was right by nature or only by 
enactment} and convention to the social philosophers of today, who seek 
the ends, the ethical basis and the enduring principles of social control, the 
philosophy of law has taken а leading role in all study of human institu- 
tions-this is the view of Roscoe Pound in his book’ An Introduction To 
The Philosophy of Law’. Though law has often tried to respond to the 
felt necessities of the times, the effort has not always succoeded and at 
times there has beea large, and often too larga a gap between law and 
publio needs. Yet law and changes in law have sometimes moulded or 
aspired or attempted to mould the relationships between men and women 
in society, to regulate the social order, to create new social conditions, 
and, the Interaction between the two is the topic and the theme of this 
discussion. In three fundamental concepts or  institutions-religion, 
property and family-law and social changes have interacted. 

In this context i$ is important to bear in mind a few distinot 
periods in order to appreciate the role that law has played in social 
evolution. Before we discuse the role of isw in modern and post 
Independence era, wo must first bear in mind the position of law prior sto 
the advent of British Rule or British supremacy in India. The next 
stage islaw из it developed with the baginning of British rule or 
British supremacy in India. The evolution of that stage may be consider- 
ed to have begun with the Chartors of tho East India Company in 1600 
and 1609 by Elizabeth I, The growth during this stage of what is known 
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as the common law in India has been discussed by Sri M. C. Setalved in 
‘his Hamlyo Lecture, titled "The common Law in India.” There, how- 
ever, he has noted the observations of Sir Henry Maine that at tho 
inception of the British association “India was then regard being had’ to 
its moral and material needs, a country singularly empty of law." That 
might or might no$ be true of the actual time when disintegration ‘of 
Moghul. Rule had brought about the supremacy: of the British in India. 
But scholars and historians, as we shall presently note, bear ample 
testimony of the existence of a very well developed system of law in 
‘ancient India which. had social cousequences.and repurcussions. But it is 
perhaps this state of affairs at tho beginning of the British rule which 
‘prompted Macaulay while introducing the Charter Act of 1833 ќо say 
. inthe British Parliament “I believe that no country ever stood so much 
in need of a code of Jaw as India, and 1 believe also that there never wae 
a country in which the -want might be so ensily.supplied. The principle 
ls simply that-uniformity when you' соп have it; diversity when you 
‘must have-it; but in ell casos certainty. (Cited by C. Grant before 
Committee of Charter Act. Hansard 3rd serier, Vol. 18, page 729). Ie 
‘is this which prompted the new spate of legislations, Civil and Criminal 
Which developed what is called by Sree Setalvad the common law in India 
which іса fusion of the common law оГ. England with the statutory law 
-with modifications te the socis! conditions in India. It is in this context 
that we have to examine the Indian Contract Act, the Specific Rellef Act, 
the Indian Partnership Act, the: Indian Companies Act, the Code of 
' Civil Procedure, Indian Penal Code, Code of Criminal Procedure and 
' ‘various other Acts which can ba described as parts of the Anglo-Indian 
jurisprudence besed on Anglo Saxon jurisprudence. This gave birth to 
the adversary system of adjudication, the hierarchy nf judicial tribunals 
- and, courte, the role ^of precedents and can be said to be the 
precursor of the rule of law (Seo History. and Constitution 
of the Courts and Legislative Authorities-Cowell). The Arbitration Act, 
the Fiscal Lews, the Succession Act, the law relating to Stamp Duties, the 
Р Registration Laws, Condification of Hindu Law and the Changes In the 
matrimonial laws, {һе law -of Industrial Adjudication-theso are the 
aftermath of this evolution. Common law as Sree Sotalvad puts it, consist 
of customary rules of the realm recognised. by the Courts.In that sense every 
country can be said to have ite common law, rules of conduet which 
apply to the citizens generally and the rights and privileges which they 
can enjoy. Some of these customary. roles prevailing in India have come 
-to be known ав the British Common Law. The advent of the British 
rule saw the dichotomy of two systems, one system in the original 
- Presidency gowns of Calcutta, Madras and Bombay whero the English Law 
predominated and the other where the Indian Law as understood by the 
` canon of “justice, equity and good conscience," held the field. The 


4 


xii 


original Indian Penal Code had been descrined as the Criminal Law of 

England freed from all the technicalities, systematically arranged and 

modified in some peculiar particulars, though these are surprisingly 
very few, to suit the circumstances of British India. Mens rea. which was 
considered to be a cardinal principle of criminal jurisprudence in the 
Anglo Saxon School of thought is being to some extent discarded by the 
creation of new offences under the new fiscal and other statutory laws. 

It might be revealing to discuss the consequences of these changes in law, 
in the evolution of social changes and also realise how far social changes 
have brought abouta difference in our legal attitude. In this connection 
though this is no$ strictly within the realm of this branch of law, one may 
refer to the present demand for certain re-orientation of the criminal law 
relating to rape. Under the existing Indian Penal Code the ingredients of 
the offence of гаре are 10 be found in Section 375. These can always be 
proved from circumstantial evidence if direct evidence which is very often 
Jacking can not be gathered. The punishment for rape under Section 
376 is heavy. There is a historical background for this. There is a clamour 
in view of certain recent happenings thatin cases of rape the moment 
sexual intercourse is proved it would be presumed that there has been а 
rape and the onus will be en the man %о dislodge that onus. Whether that 
would be good or bad for society is for the social reformers to think 
about. 

Of course, in discussing the role: of law in social changes we have to 
bear in mind the fundamental fact namely, in olden times be it in the period 

, prior to the advent of British Rule or even during the major part of the 
British Rule the emphasis was on the State as the Polioe State, involved 
primarily in maintenance of ordor and preservation, the social equilibrium 
of status quo. It is towards the end of the British Rule but it! has been 
more accelerated during the post Independence era that the emphasis is 
on the State asa welfare State and the role of law is now being con- 
templated as an instrument of social revolution or social transformation to 
subserve social welfare. I$ is in this fundamental difference in approach 
perhaps, according to some, that the role of law has changed. 

For many centuries, the Hindu population of the Indian sub- 
continent has largely observed a legal system derived from Dharma Sastra 
or science of “righteousness”. This legal system, the oldest in existence 
according to the many commentators, is again considered by them to be 
superior in depth and diversity even to Roman Law; yet its development 
has been shaped neither by formal legislation nor by judicial preceden‘s 
but by unique religious concepts that, prescribing rules of conduct to be 
observed in accordance with one’s station in society gradually acquired 
the force of law. Fascinating story of this branch has been described 
by the French Scholar Robert Lingat in his book “Тһе Classical Law of 
India" which has been translated from the French with additions by the 
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well kaown oriental scholar, J. Duncan “М. Derrett. According to him 


‘the word ‘Dharma’ which has often been translated as duty , in effect is 


what is firm and durable, what &ustaing and maintains, Dharma is во called, 
according to one school because it protects everything. Dharma main- 
taina everything- that is created; hence ite association with low. Its 
anciont frame work is the law of the Smritis. Considered chronologically 
and having regard to the stages of legal literature, Hindu Jaw fails undor 


three epochs-(1) The vedic epoch, (ii) the era of the Dharmashastras and 


(iii) the Post Smriti period. 

Fora detailed discussion of co-relation between social: conditions 
and Hindu law one may profitably refer to “Тһе Ciassical Lew of 
India" —by Robert Lingat, “Religion, Law and the State of India” by 
J. Duncan M. Derrett, and the introductory chapter of Mulla’s Hindu 
Law—13th Edn. It would not be possible to discuss the subject in detail 
here exeept to st&te that co-relation was there, intimate though no? 


"often apparent. 


One however, cannot but refer to Manusmriti or ignore tho 
Arthashastra of Kautilya. The work is not a Dharmashastra but a 
masterly treatise on ancient Indian polity and a veritable reservoir of 
rules, inter alia, relating to the duties of a King, his administration 
lucluding administration of justice, laws, courts of law, legal procedure, 


. taxation, rights of women, marriage, divorce and numerous other matters 


which would form the subject-matter of philosophy, sociology, economics 
and hygiene. Ia discussing the duties of a King, Kautilya says: “In the 
happiness of his subjects lies his happiness ; in their welfare his welfare ; 
whatever pleases himself he shall not consider ав good but whatever 
pleases his subjects he shall consider as good". Arthashastra means tho 
science of polity. The word “artha” is at times understood Jn a mundane 


.and derogatory sense but the connotation of Arthashastra is of dandaniti 


or the science of Government. The compendium deals with matters 
wordly as distinguished from religious and principally with the State and 
its governance.  Kautilya stresses the importance of dandaniti and 
observes that according to the school of Ushanas, ‘‘there is only one 
sclence and.that is the science of Government ; for they say, it is in that 
science that all other sciences have their origin and end". A number of 
Kautilay’s precepts and maxims having bearing on tho welfare of the State 
and the king are founded solely on considerations of policy. On the 
importance of dandaniti for the State there is a marked similarity between 
the views of Kautilya and Manu. With scientific application of princi- 
ples of utilitarianism, he builds up his theory and Science of governanca. 

Some of his tenets proceed on the assumption thai human nature consisted 
not of social benevolenco but of telf-lovo, the instinct of self-preservation 
and of self-sesking activity. Like Hobbes, the English political philo- 
sopher, Kautilya would have the State supreme in all, matters affecting 
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the mutual relations of men and like the Leviathan encompass all living. 
beings. He cndorses empiricism in philosophy and utilitarinism iu politics 
and law. In some mitters of politics he endorses unscrupulous statecraft 
like the Florentine author of de! Principe. It is not necessary however, 
to refer here to апу of his machiavellian propositions on the subject of 
polity on this aspect under discussion. I leave out of this discussion 
the basic social significance of tho difference between the Mitaksara and 
the Dayabbaga School of Hindu Law. ` 


Towards the end of the British rule came the problem of codi- 
fication of laws. The question of codification of Hindu law has been 
debated over a long time by the law reformers. It is not necessary to go 
into the pros and cons of the rival contentions. But it may be stated that 
the Hindu Law committee appointed in 1941 to examine the Hindu law 
recommended that it should be codified in gradual stages beginning with 
the law of intestate succession and marriage. The committee ceased to 
function after making considerable progress and was revised in 1944. The 
committee prosided over by Sir Benegal Narsiog Rau made ita report and 
presented а draf$ copy. As а result thereof several enanctments have 
been passed namely, the Hindu Marriage Act which was enacted іп 1955, 
the Hindu Succession Act in 1956, the Hindu Minority and the Guardian- 
ship Act which was passed in 1956 & Hindu Adoptions and Maintenance 
Act, 1956 Fundamental re-orientations have been brought about Бу, 
the Hindu Marriage Aot, 1955 and the Hindu Succession Act, 1956 which 
have from біте to time been amended. It is nog necessary nor is ib. 
within the scope of this discussion to give a detailed analysis of these 
enactments and the amendments. I¢ may, however, be stated that bigamy 
has been abolished ; rights of succession of Hindu women as full owners 
of ¢he properties of their husbands as well из of their fathers have been 
recognised and in many other respects the customary Hindu law has been 
completely .re-oriented. In this connection, important social transforma- 
tion had been effected by the introduction of the system of judicial 
separation and divorce, by giving to the daughters and the wives full 
rights to the property inherited from male owners. There is again clamour 
and it nas already been accepted to certain extent for making abortion or 
promasuro termination of pregnancy legal. These also raise grave social, 
moral and ethical issues. 


Then, there is the question of legitimising the illegitimate child, I 
am however, leaving aside the existing law of adoption. There is also 
some agitation for legitimation of what is known as mercy killing, that is 
ќо say, putting an end to a life the coutinuance of which causes untold 
pain and misory and for which there ie no hope for the men or the 
woman concerned. Thea, in the context of the problem of the growth 
of population in this country, there is the question of sterilisation by the 
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force of law. These and other allied issues some of which have already 
been recognized. and accepted are matters -which are agitating public 
mind. Then, there is the demand for recognising divorce in Hindu Jaw 
by mutual consent. 2 7 
E 


The other branch of the Indian law which has to be dealt with in 
this context is the Mahomedan law which is the law of a very large section 
of our community. The main source of the different schools of Mahomedan 
law ia of course, the Koran. The word ‘Islam’ means peace and submis- 
sion. Та its religious ‘sense it denotes submission to the will of God 
and in its secular sense the establishment of peaco. Tho word Muslim in 
Arabic is the active particle of Aslama which is acceptance of the faith and 
of the noun of action is Islam. Muslims believe in the divine origin of 
their holy book which according to their belief was revealed to tho 
prophet of Gabriel. The Koran containa about 6000 verses but not more 
than 200 verses deal with legal principles and if one leaves out of account 
those which are concerned with the State as such there are about 80 verses 


‘more or less which desl with the law of pergonal status. Tho persenal 


laws of the Mahomedan covers succession, inheritance, wills marriage, 
divorce dower eto. Under the Mahomedan law there is a detailed and 
developed system of divorce, a -Mahomedan may have as many as four 
wives at the same time but not more, but if. he marries a fifth one when 
he has already four the.marríage is not vold but merely irregular. Accor- 
ding (о some jurists, however, more than one wives is permissible provided 
опо is 2010 to treat all such wives equally, if that is possible. Thore is 
some controversy abut introducing reforms especially monogamy in the 
Personal laws of the Mahomedans. This has reached certain amount of 
delicacy in the context of the need for control of population growth and 
raising of the marriage age. v 


Introducing social reforms by laws often raises complex and difficult 
problems. Take for example the question, whether the Hindu Marriage 
Act should be extended to Sikkim. The majority of the male Nepalese 
villagers think that agriculture would be adversely affected unless they 
ere allowed to have two wives, опе іс needed for performing household 
duties and the other for assisting in the flolds. The Bhutias (immigrants from 
Tibet not Bhutan) lasist that polyandary ought not to bo disturbed bocause 
there із shortage of women. The Lepchas have a system which is difficult to 
describe—a man inherits all the widows of his patrilineal relations, i. е., 
brothere, uncles and even granduncles,the sisters of all such relations can be 
co-habited with. The systeme, however, is dying out. Bhutani women wang 
polyandry to continue, but the Nepalese women want monogamy to bo 
the law. Divorce amongst all races is easy, it is always by consent, 
ofcourse preceded by quarrels and fights. The educated elite want the 
Hindu Marriage Act ќо be applied. ‘What із the solution ? These and 
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other allied problems of social reforms by laws amongst the peoples of the 
Hill regions, the tribals etc. have reached new dimensions in the present 
context. Anthropologists, social reformers and students of law must 
approach these problems with perception and care. Then there is the 
problem of artificial insemination child-what is the fate of such a child if 
the marriage breake up ? - 

,,,.. We have stressed earlier the ancient Hindu point of view of the law. 
Tt must, however, be remembered that during the evolution of the different 
rules this Hindu view of law has undergone a fundamental transformation. 

With the advent of British Rule and at the beginning of the Indian 
reformation or renaissance age the most important legislation was Regu- 
lation 17 of 1829 introduced by Lord Hestings, as a result of the untiring 
efforts of Raja Remmohon Roy, tho effect of which was an attempt to 
abolish’ Sati by making the burning of widows an offence equal to 
murder or man-slaughter. ' 

In view of the fact that our economy is predominantly rural, i$ 
would perhaps not be inappropriate to note the ancient notion in India, 
about the origin of property in land, “A field is his who clears it of 
jungle, game is his who has firat pierced it." See Manu, Chapter Ix 
Verse 44, quoted in the Tagore Law Lecture on the Land-Laws of Bengal 
by Justice Sarada Charan Mitra, 1898, page 2. The learned lecturer at page 
4 of the said book noticed that the notion of our proprietory right could 
hardly find placo amonget the people inthe earlier stages of olvilization. 
They are due Фо juridical refinements. The great Indian sages did not 
turn their attention to the theory ; they took a practical view of propri- 
etory right. Land according to thom was common property just ав аіг.ог 
water, a right to a portion ef it accrued from occupancy. The right was 
not to the soil but to the usufruct. The Indian sages made no distinction 
in principle between res nullius and res communes. Jaimini’s aphorism, 
which aceordiag to European aathorities, was composed many centuries 
b:fore Christ is “Earth cannot be given away ав it is common to all.” 
Similar view was expressed by Sayana in hisicommentary. Accordíng to 
the learned lecturer private property in land scems to have been recognised 
as a sacred right which ovea the hand of despotism would rarely violate. 
The right, according to Hindu. law, of the first person who makes bene- 
ficial use of tho soil was recognised by some of the Judges of the Calcutta 
High Court 1а the well known case of Thakurani Dasi ч. Bisweswar 
Mukherjee, BLR Sup. Vol. page 202and in some cases by the Madias 
High Court. Sarada Charan Mitra has emphasised that Hindu sages 
said and repeatedly said that the sovereign was not the proprietor of the 
soi. He wasentitlled to a share of the usufruct ofthe land in the 
occupation of his subject not because he was the owner but because a 
share was payable to him as the price for protection afforded to life, 

(To ba Continued) 
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- liberty &nd property. ` Aryans TE to Beds Charan Mitra, were 
osacntially sgriculturists and cultivators and. they took pride in the art in 
. which they excelled the ab- original races around, which wag not thena ` 
. disgrace, a ‘cause of shanis as unfortunately it- became later. It was 
E Tecognisod, however, that the ‘primitive stage of society which gave the 
firat occupier a` right to continue ii eccupation and no more could not 
possibly last long. Complications. must necessarily have arisen and did 
' as a matter of faot arise and Hiadu.sages had to grapple with the relations 
which the more developed state óf things required them to deal with. 
Narada- and Parasara had copiously te deal with questions oa the relatlon- 
ship of landlords. -and tenants; ‘Intermediate tenures were apparently 
uaknown ia the earlier days. Later on a family could sub-lsta land and 
get it cultivated by hired labourers.. - ~~ 
. ^ : Thereafter, historically speaking the advent of. the Muslim rule aud 
introduction of some parts of the Muslim jurisprudence in the land system 
changed the system. The Mahomedan conquerors came about the begin- 
ning of tho thirteen century. -They had their own: system of jurisprudence 
which differed in many respects from what they found to be in existence 
in fadia. “But the doctrine of. fiscal system were of recent date, There 
was the introduction of what is known as Khiraj. ` The principle of Muzal- 
man society at that time was that if- the Imam conquired a country by 
force of arms he was at liberty to divide it among the Musalmans ог he 
might leave it in the hands of the. original proprietors exacting from them 
`a capitation tax called zseyat and imposing a tribute upon their landa 
..known as khiraj. According to this theory conquerors were considered 
- asthe proprietors. of the land, Khiraj according to the Mahomedan 
doctrine varied with the nature of the land and detailed rules were laid 
down. In India, however, no land was distributed among tho Musalmans. 
. Small portions might- have been given to. soldiers as jaigira and aymas 
but. these were generally wasto lands. They levied tho Khiraj and applied 
„the theory of propriotorship of the King in the soil and soon Khiraj was 
commuted into moaoy rent." Thereafter, there was historically an assimi- 
Jation ofthe Hindu- & Mahomedan systems, Sher Shah Introduced 
` during his short reigu innovations and settlement of land revenue was ono 
. of them. Akbar’s scheme was to carry out the previous system -into effect 
with greater preoision-and correctness. There. was, certain. innovation by 
. Todar Mal. The rights under Mahomedan Settlement of the class kaown as 
Zamindars 'and the right of the cultivators are matters of great. importance 
- as the principles of the settlem sat: of Land Reveaue under Anglo-Indian 
Government аге to а great extent based оп those, The distinct revival 
in the reiga of Akbar of the old Hindu system under his Hindu Minister 
would seem to imply a revival of the prinelple which distinotly recognisod 
the right of the cultivators to hold- on and enjoy the usufruct and even 
to alienate and “sub-let. It was to 'all-intents and purposes а ргоргіе:огу 
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right aubject to’ payment of a definite share of produce which since Raja 


Todar Mal’s settlement could be called customary rent. Вјесітейі was .- 


uoknown except for поп. cultivation or continuous non- -payment of rent; . 
Competition rent was never thought of. The victory of the English army at- 
Palassey established in Bengal the nominal vice- ‘royaliy of Mir Jaffar and 
the actual sovereignty of the company of English merchants. But of 
` course, the management of the Board of Directors of the East Indie 
Company caused the terrible calamity of the famine of 1770. The English 
in India aterted with the assumption that all the soil belonged in absolute 
property to the sovercign and thet all private property in land existed by 
his eufferónce. This was the doctrine of Abu Haneefa and accorded with. 
the English theory that actual ownership of land resided in the sovereign. 

The existence of private property in land ‘which wad the fundamental 
doctrine of Hindu jurisprudence and which even the Mahomedan Govern- 
ment in, India did not put out of sight was entirely ignored. But ‘with 
. this background came the Permanent Settlement of 1793 and transfer. in 
perpetuity of a vast and. then unmeasured quantity of land to a class. of . 
men who were known as ZamIndars and proporty in the soil was declared 
` vested in thom. The remaining quantity of land cultivated’ or Waste 
continued to be the property of the State. (Sea Tagore Law Lectures 1895 
The Land Law of Bengal-Sarada ‘Charan Mitra). In 1766 there was the 
grant of Firman of the dewany of Bengal, Bihar and Orissa . from Shah. 
Alam. The East India Company emerged from its veil .ef conspiracy . 
because Firman meent orders. Thereafter, the right of collecting taxes 
and also conducting the civil administration were conferred on the coni. , 
pany. Butan ега оѓ famine induced the Board of Directors of the said 
` company to constitute а “Supreme Council" and ‘the word  Zamindar 
meaning the land- holder was commonly used and Europeans. were 
appointed as Supervisors. European Supervisors started collusion 
and conspiracy with feudal land-holders and érested the tillers of the soil 
with extreme tyranny. In 1769 Fixed Settlement of the Revenue came 
into being. But ihe peasantry of Bengal ‘showed adverse reaction to the 
fixed settlement and in 1770 a fresh settlement of revenue for a year was 
made with the old Zamindars. In the year 1176 В. S. the great famine 
"chiastarer Mannantar” happened and the Government of Bengal took 
over charge of the dewany of the three provinces on the 11th May, 1782. 
In the same year, Warrem Hastings, the then Governor made the Zamindars. 
liable to be dispossessed of the Zamindaries or portion of which to be 
` sold to make up deficiency of revenue. In 1783 in England Mr. C. J. Fox. 
introduced “East India Bill” with the object of making the Zamindars 
hereditary proprietors of land _and tax fixed and invariable. On 15th 
August, 1784 the Bill introduced by Mr. Pitt, the then Primo Minister of 
England, was passed iato an Act, Displaced Zamindars were restored and 
‘their possessions made permanent: In 1793 Permanent Settlement of 
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Regulation which is known as the Permanent Settlement was introduced by 
Lord Cornwallis. It is Interesting to bear іп mind that while during this 
period the Freach Revolution had wiped off the last vestige of feudalism 
in France, at least co (hey aay, the same was being clamped on India by 
the Britishers. Permanent Settloment Regulation virtually declared tho 
Zamindars full proprietors of the land. This new landed aristrocracy in 
Bengal was created by Murshid Quli Khan known as the Zamindars whose 
positions were confirmed and made hereditary by Lord Cornwallis. The 
system introduced by Murshid Quli Khan was popularly known as 
Maljamani System. Todarmal’s system of Zabiti, that is to say direct 
collections of rent from the oultivators was found io be по? suitable to the 
conditions then prevailing 1n Bengal. Since 1859 the peasantry of Bengal 
groaned under inhuman torture of the Zamindars and certain historians 
cre of the view that the poor and industrious tenanta were taxed by his 
Zamiadar or Collector for every extravagance that avarice, ambition, pride ` 
vanity or intemperance might lead him into over and above what was 
generally being the established rent of his land. If he wasto be married, 
a child born, honours conferred, luxury indulged, all must be paid by the 
raiyats, and what heightened the disreputable’ scene, was that the more 
opulent who eould better obtain redress for imposition, esaped while the 
weak were obliged to submit. In the circumstances, the Rent Act of 1859 
was passed in.an attempt to mitigate the pitiable conditions of the 
peasants. Under the said Aot a teaant became an eccupancy ralyat if the 
game land was cultivated by him for 12 years. Then in 1885 Bengal Tenancy 
Aci was passed because the Zamindars, it is said by some, took no time 
to frustrate the objects of the enactment by not allowing the same tenant 
to cultivate tho same land for twelve years at a stretch. Therefore, under 
the Bengal Tenaney Aet, 1885 tho raiyat waa entitled to occupancy right by 
cultivating some land not necessarily the same land in the same village 
continuously for 12 years. This gave the raiyatas some status. In 1928 
the Bengal Tenancy Aot, went through major amendments. In 1938 ihe 
Government appointed Land Revenue Commlssion presided over by Sir 
Francis Floud to examine the then land tenure system and in 1940 
the report of the Floud Commission was published which disclosed 
the necessity of abolition of Permanent Settlement Regulation and 
tho introduction of a revolutionary land tenure system by which the 
tenants of the lowest degree could come directly under the Government. 
However, war broke out and no action was taken except the appointment 
of ап expert committee for ssiessing the implication of the recommenda- 
tions. The Expert Committee called Bengal Administrative Enquiry 
Committee concurred with the views of the Floud Commission tha$ the 
Permanent Settlement Regulation should be abolished and the feudal 
pattern of land tenure system must be givena go by. In 1947, came 
national independence and thereafter, The Wast Bengal Estates Acquisition 
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Act ‚ 1953 wae passed” The said Act mainly (men about the ‘acquisl: 


Дд Чоп of all estates and abolition of ‘all reat receiving interests. After the - 


amendment of Article 31A of the Constitution of India the acquisition 
of the rent receiving interests of. таїуаїв` and the excess lands of raiyats .. 
. became feasible and accordingly section 52 of the West - Bengal * Estates 
_ Acquisition Act 1953, was brought inte force. On -Aprii 10, 1956 netifica- . 
` tion was issued under the West Bengal Estates. Acquisition Act, 1953 
. making the raiyats and under raiyats included within the. scope of the: . 
expression “intermediaries”. In“ 1955. the West Bengal ‘Land Reforms 
Act, 1955 camo into forco on March 30, 1956 with the object to 
reform the law relating to land tenures consequention the vesting. of all - 
. estates and of cortain rights therein. Io giving this historical background: ; 
reference талу be made to -Talboys Wheeler, Early Records of British 
India, pages 364 to 367 and pages 373 J. Mill and Wilson, History of 


~. British India, Vol. IV, Dr. B. N. Dutta, Dialecties of Laud Economics of . 


India, Р. 126, A. C. Roy. History of Bengal, : Mughal Period, pages 423 . 


` to 429.2. It may, however, be mentioned and not without good deal of 


justification the vory great good deeds of charity and pioneering efforts of 

-some of the -Zamindars of Bengal and the fact shat the middle land. 
_-owning gentry had provided the source of our national and intellectual lifo, 

Land legislations followed more or less in- tha same pattern in other: parts 

of the country especially the State of Bihar. Е 


“There is an- old controversy batween- the ile of law and publio · 
opinion im any country. Whether legislation should reflect public opinion | 


_ or should form public epinion is a ‘matter of debate. It waa said by 


Justice Holmes, a great American Jurist, that leglalation of today is often 
to meet the social needs of yesterday... This ів more во in a dynamic and 
changing. soclety. Often laws leg behind social opinions and social needs. 
Ut ів difficult to keep pace In those .circumatanoss with the fast changing 
laws and faster changing social conditions. Whether law should flow from . | 
life or whether life: should be ordained according to law is debatable. 

But to say that law should cease to bean expression of things ahead of 
-time is to deny the planning function of law and to deny it the role of 
social engineering which it ultimately must fulfil ‘to eliminate the social - 


‚ frictions and to secure to all the goods necessary for existence and the joys 


of life. In many new fields of relationships the creative role of conscious 
Jaw making instruments cannot bc minimised.” 


"The function of legislation in an. enlightened society: йй be to 
create and maintain conditions which will uphold the dignity of man 
as an individual. That dignity requires not.only the recognition of his - 
civil and poligjcal rights but also she establishment of soojal, economic, . 
educational and cultural conditions which are. essential for the full develop- 
ment of his personality. 
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"The lawa iu: India today have to be: judged in tho ТОЕТ of tho 
Constitution of India.- The constitution is not only the limitation of the 
~~ powers of tbe laws but their very. source. Legislation and laws which are 
' in confllot with the provisions of. the Constitution are bad in India. On 

- the other hand. legislation must aspire: to fulfil the objectives enshrined in 
- > the Constitution. . The policy of legislation in India today are to be found 
2 in the fundamental rights guaranteed by the Constitution. It is поб 

necessary to recapitulate the basic principles. of fundamental right. By 
this time these are very well: known. Articles 14 to Article 31 embody 
the fundamental rights and may be taken to be the aspirations of the public 
opinion of this State for legislation. Apart from fundamental rights the 

. : Indian Constitution has for ita guidance the directive principles embodied 
in Articles 36 to 51. These principles are-not onforceable in a Court of 

` law-but these. are fundamental-and indieate the policy of the Indian 
society towards législations. It is noi necessary for our present purpose 

to go into the controversy whether directive principles could bs attracted 

‘to override fundamental rights and whether any legislation to implement 

‘directive principles even if i$ is in conflict within the fundamental righto 

can be legislated. This is a moot controversy now speoially regarding the 

scope effect and the validity of some of the provisions of the 42nd Amend- 
ment of the Constitution. It is necessary to examine the legislations which 
can properly be described as social legislation evolved asa result of 
~ public opinion. These legislation can be broadly subdivided: into following 
heads :—  : 
(1) Legislations aimed at inadou of economio and social 
conditions of workers, maintenance of industrial harmony and peace. 
(2). ' Legislation aimed at improvement of economic and social 
conditions of agricultural workers and villagers. 
: (3) Legislation aimed at the improvement and development of 
аы! classes. 
: (4) Legislation regulating family, personal eee and crea- 
tion of beiter human relationship. 
(5) Legislations aimed towards the moral and hygelnio develop- 
-ment of .восісќу. 

. (6) Legislation for better management of social, religious and 
cultural, institutions and protection of minority communities and the 
weaker sections, of the nation. 

It is not necessary for our present purpose to catalogue these legisla- 
tions. We have already referred to some of the aspects of these legislations ; 
we may briefly refer to some other significant branches. The other branch 
of this aspect relatesio the co-relation between огіте and punishment. 
How far punishment should be deterrent or reformative, whether capital 
punishment should be fetained or not, are difficult questions of social 
evolution. - We must remember that we do not live in society in order to 
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condemn but we have to condemn sometimes in order to live. Winston 
Churchil sald in 1910 in the British House of Commons that the mood 
and temper of the public with regard to the treatment of crime and crimi- 
nals іс one of the most unfailing tests of civilization. With the growth of- 
"ew economic offences and the birth of so called elite criminals how far 
this theory will be conducive aud effective isa matter on which all social 
thinkers mus? ponder. hen there isthe question making justice avail- 
able to all. It is common knowledge that justice із. not cheap ia 
this country and the poor stand at а very great disadvantage. How far 
the moasures for judicial reform as well ав free legal aid could be made 
effective and implemented in such manner as to ensure equal justice 
towards all ? 

The fiscal laws of the country,direct and indirect, Central, State and 
Municipal, have serious repurcussions on the soclalevolution. Now fiscal 
Jaws guide a man not only from cradle to grave but even beyond. Our 
fiscal policies Sub-sorve not only economic needs of development but also 
the purposes of an egalaterian society and we are aspiring for economic 
growth through distributive justice by a democratic process in an under- 
developed but developing country. For an under developed country the evo- 
lution of.that methodology requires caution and planning of Law reforms 
and soolal opinion or public opinion play a vital Interlinked part. Again, 
we have to bear in mind that these measures namely. both fiscal measures, 
ceiling on proporty and ceiling on land already have had: serious repur- 
cussion on our social [nstitutions namely, in the joint family system. These 
are tha problems that the future law in its relationship with the society 
must face. The change in women's roles and family ‘structure, the declin-. 
ing importance of work asa cardinal value of our society, the rapidly 
Siowing population and growing expectations and the shrinking opportu- 
nities for development of work, the limitation of energy and raw mater- 
lals all these necessitate change and the future of law depends'on a 
rational and correct public opinion. It has to be remembered, however, that 
if social opinion із not ripe for any such legislation, the legislation remains 
more or less a dead lotter. We hava the example of Hindu Widow Re- 
Marriage Act, the Sarada Асі, the Dowry.Prohibition Act of 1961 aud 
other various incidental. laws. Even if fiscal measures are implemented 
effoctively then that by itself will create an effective social revolution. 

To any one accustomed to the conditions of our soclety today it is 
common knowledge that most of the legislations are often observed |n 
breach then in enforcement. Proper implementation of any legislation 
requires an enlightened aad vigilant public opinion, conscious of its rights 
as well as obligation along with the trained administrative personnel to 
enforce such legislations. But ín planning socjal reforms and revolutión 
we must remember that human nature is not a machine to be built after а 

model but rather like a tree which requires to be helped to grow and ener 
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itself оп ail sides according to the tendenoy of inward forces which 
make it a living organism, Such legislation must aspire at justice, at pro- 
gressiveneas, at cortainty but often these ideals nre in conflict with ons 
another. Logic, History, Custom and Utility and the accepted notion of 
right conduct are factors whioh singly or in combination shape all legisla- 
tions. In constan? interaction between articulation of public opinion and 
the legislation process the tension between legal and social norm often 
becomes too grent. 

Though law must be able to respond to the unending challenge of 
revolutionary and evolutionary shanges in society yet in circumotancos 
іє should be able to initiate plana for such changes. Hunger and dire poverty 
are not climate conducive to stabilise Government or organised dovelop- 
ment. But enlightened public opinion ів perhaps eno step foward. Our 
approach must be one of adjustment. We live in an age of uncertainties 
and dangers and from this we cannot find апу escape through any methodo- 
logy. In а free society laws must be related to social reality, to popular 
will and acceptanos. Harmony and balanco muat be there between what 
the people want to do and what law says that they should do. In tho 
interaction between rights and dutiea laws бо bo respected must be reg- 
pectable. The major problem of human society, is, in. the words of Mr. 
Justice Mathew of the Supreme Couit, how. to combine that degree of 
liberty witheut which law is tyranny with that degree of law withou$ 
which liberty becomes licence. ( AIR 1975, SC at page 2380 ). 

But historically one must always remember that in the history of 
human evolution there is always a gap between tho ideal of law, ensuring 
justice to all concerned in the light prevalling at varying and differcne 
periods of history and ite practice. The vision has more often than not 
been of order maintained by a warrior class or tho administrative 
machinery in the modern terminology, establishing and preserving right 
against wrong, establishing order in a wild world. Though their living 
counterparts were supposed in theory to serve ав defonders of the Faith, 
or defenders of secularism if you would like to call that, upholders of 
secularism, upholders of justice, champions of the oppressed, in practico, 
however, thoy themselves become tho oppressors, they become a major 
agency of disorder. And $hen when tho gap between the ideal aad tho 
real becomes $00 wide, the system breaks down. Legend and history 
have always reflected this. The sword is returned to man, then the efforts 
begin а new. Violent, destructive, greedy, fallible as he may be, man 
retains after the disorder his vision of order and resumes his search for a 
new order. Like other countries this has been so also in India. 
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DISCRIMINATION IN PROCEDURE 


Salil Kumar Datta, 
(Sr. Advocate.) 


The Supreme Court in the Commissioner of Sales Tax, Madhya 
Pradesh and Others v. Radhakrishan and Others, AIR 1979 SC 1588 was 
considering, firstly, if partners are liable for the tax assessed against the 
firm, and, secondly, if the sanction given by the Commissioner for criminal 
prosecution under seotion 46(1) (c) of the Madhya Pradesh General Sales 
Tax Act, 1959 is sustainable in law. 


The first question, which is not the subject-matter of discussion in 
this article, need not detain us long. The Court held, in agreement with 
its earlier decision, that where under a statute, a partnership firm, though 
not recognised as a legal entity uader the partnership law, is recognised ag 
a legal entity under the taxing statute, proceedings for recovery of taxes 
can only bo taken against the firm and not against its partners unless there 
are speciflo provisione іп such statute making the parénera liable for the 
tax dues of their firm. 


The second question is concerned with sanction for orlminal prose- 
cution. For recovery of taxes under the Act, two procedures have been 
prescribed one under section 22(4-A). This section provides that in event 
of a default in payment of tax due or instalments granted in respect 
thereof, the Commissioner on hearing the parties may levy a penalty in 
addition calculated on в specified per-centage of default so long the 
default continues. The other procedure із under section 46(1) (c). This 
section provides that in event of such default without reasonable cause, 
without prejudice to the recovery of any tax, the porgon liable for the tax 
shall be punishable with simple imprisonment not exceeding six montbs 
or fine of Кв. 50/- per day for continuing offence during default or with 
both. Such action, under section 46(2), can however be taken only on 
the sanction by the Commissioner on hia finding that there has been in 
faot a default and such default is without reasonable cause. Section 47A 

provides that there can be no prosecution if penalty has already bean 
~ impoeed on same facts. 


Yn the earliest case in the Supreme. “Court in The State of Kerala ~ 
v. Є. M. Franscis & €o., AIR 1961 SC 617, two remedies available to tax 
authorities wore under consideration. Under section 13 of Travancore- 
Cochin General Sales Тах Act (XI of 1925) the amount of tax in default 
could be recoveréd as arrears of land revenue. Section 19 provided for 
criminal prosecution for default with power in the Magistrate to specify 
apart from criminal conviction, that the tax dus would be recoverable 
as if i$. were fine under the Code of Criminal Procedure. The Court held 
that it could not be said that one proceeding was more general than the 
other and neither ef the remedies was destructive of the other, because, 
as wo remedies were open, both could be availed of by the tax authorities, 
at their option. This oase, referred to in Radhakrishan case, ів not con- 
cerned with discrimination in procedure as both remedies were available 
fos simultaneous action. 


In this context, i$ will be profitable to- consider the pesition in law 
of discrimination in procedure which centered round an unfortunate piece . 
of legislation. The Government Premisas (Eviction) Act (Act XXVII of 
1950) was a statute which provided for eviction of certain persone from 
Government premises in a summary procedure. 14 was provided therein 
that if the competent authority, who could be any person, in absenco of- 
qualifications specified in' tha Act, was satisfied that a person was in 
unauthorised occupation of Government promises, he could issue a notice 
calling upon such person to vacate within fifteen days of service of notice. 
In tho evont of failure of complianee, the authority could evict such person, 
from such premises by using auch force as would be necessary. In Jagu 
Singh’ v. M. Shaukat All, 58 CWN 1066, Sinha, J. (as his Lordship then 
was) held thata provision which enabled a “competent authority". who 
might have no competence to investigate title to take away the próperty 
of a psreon without giving him a hearing could not be called reasonable. 
The Act was accordingly held void as constituting unreasonable restriction 
on the fundamental right of acquiring and: holding proparty. 


. . The Public Premises ` (Eviction of Unauthorised Occupants) Act, 
1958, a Central Aot was then enacted to provide for. speedy machinery 
for the eviction of unauthorised occupants of public premises. The 
Act, as it originally stood, did not debar the Government from recover- 
ing possession by taking recourse to Civil Courts. 

The Supreme Court in Northern India Caterers Р. Ltd. and Another 
'v. State of Punjab and Another, AIR 1967 SC 1581, in its Gonstitution 
Bonch of five judges, hold, by & majority of three judges to two, that the 
. Punjab Ast containing similar provisions and enabling the Collector to pasa 
an order of eviction of unauthorised occupants from government premises 


was discriminatory and violative of дайы 14.0f the Constitution. It was 
observed :— ` 
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“Sectlon 5 does not lay down any guiding principle or policy 
under which the Collector has to decide in which case he should follow 
` one or the other procedure and therefore the ohoics із entirely left to 
his arbitrary will. Consequently section 5 by conferring such unguided 
and absolute discretion manifestly violates the right of equality 
guaranteed by Article 14". 
I3 was further held :— 

“There сап be по boubt that section 5 confers an additional 
remedy over and above the remedy by way of suit and that by provi- 
ding two alternative remedies to the Government and in leaving it to 
the unguided discretion of the Collector to resort to one or the other 
and to pick and chooze some of those in occupation of publio pro- 
perties and premises for the application of the more drastic procedure 
under section 5, that section has lent itself open to the charge of dis- 
crimination and as boing violative of Article 14. In this view section 
5 must be declared te bo void.” 

To rectify the infirmities pointed out in tho above judgment, tho 
Publio Premises (Eviction of Unauthorised Occupants) Amendment Act, 
1968 was promulgated providing fnter alia that the Civil Courts will not 
have jurisdiction to entertain suit or proceoding in respect of eviction of 
an unauthorised occupant from public premises or for recovery of rent 
or damages payable in respect thereof. The attack on the provisions of 
the Act on the ground of procedural discrimination was sought to be 
removed by providing only one procedure for appropriate reliefs in such 
cases. 

Since some High Courts again expressed the view that a void Act 
could not bo galvaged, the statute was re-enacted by Parliament by the 
promulgation of the Public Premises (Eviction of Unauthorised Occupants) 
Act, 1971 with retrospective effeo$ validating all proceedings taken under 
1958 Act. By section 15 the jurisdiction of the Civil Court was taken 
away in the matter of eviction of unauthorised person from public pre- 
mises or of the recovery of rent or damages in respect thereof and other 
consequential amendments were also made, leaving no scope for discri- 
mination in procedure for reliefs which became available only through a 
single procedure laid down in the Act. 

The Supreme Court іп Hari Singh v. Military Estates Officer, AIR 
1972 S.C. 2205 held that if a statute is within the legislative competence 
the legislature can put out of action retrospeotivoly one of the procedures 
leaving only one procedure available as in the 1971 Act thus removing the 
vice of discrimination therefrom. Іа his separate judgment, Beg, J. 
(as his Lordship then was) while agreeing with the unanimous judgment 
of віх judges of the seven judge bench, interpreted the ratio in Northern 
India Caterers’ case as laying down that a special procedue per se is not 
violative of Article 14 when there isa relationship or nexus between the 
object and procedure but otherwise the option for adoption of either 
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precedure, when both aro available, made the law discriminatory. The 
Court upheld the validity of the 1971 Act holding that the vice of Article 
14 which was found by the Supreme Court in Northern India Caterers’ 
case, no longer appeared in the 1971 Act. 

The Supreme Court in Maganlal Chhagganlal P. Ltd. v. Municipal 
Corporation of Greater Bombay and Another, AIR 1974 S.C. 2009 was 
called‘ upon to consider a similar ‘Bombay ‘Act without the provision - 
excluding the jurisdiction of Civil Courts in such matters. As rules of. 
Procedure comes very much within purview of Article 14, on various 
authorities the Court held that special provisions of law applying to 
Government and public bodies are based on reasonable classification and 
do not offend Article 14. The court on consideration of authorities 
summarised the position in law as follows: In regard to the more drastic 
Procedure different from the ordinary procedure, in case of absence of 
guidelines as to the class of cases in whioh either procedure is to be 
resorted to, the statute will be hit by Ariisle 14 though provisions for 
appeal may cure the defect. In such cases, if from the preamble and 
surrounding circumstances, provisiona of the statutes themselves explained 
and amplified by affidavits, necessary guidelines could be inferred the 
statute will поё be hi$ by Article 14. The choice of the executive of the 
special procedure in preference to the other will not affect the validity of 
the statuto. It was further held that mere availability of two procedures will 
not vitiate the statute, (disagreeing with the deciaion in the Northern India 
Caterers’ case, which had the tacit approval in Hari Singh’s case) and that: 
special and speedy procedure for government premiseg waa clear 
guideline for authorities in pteference to the ordinary procedure considered 
insufficient and- ineffective for enforcement of a liability, civil, criminal or 
revenue. - 

Io Radhakrishan’ s case the decision in R. S. Joshi v. Ajit Mills Ltd., 
AIR 1977 8 С. 2279 was referred to as supporting that provisions of the 
Bombay Sales Tax Act, 1959, providing in section 37 for levy of penalty 
and forfeiture and in section 63 criminal prosecution both for contraven- 


tion of section 46 which prohibits collection of tax when no tax is payable 
` Or by a person not a registered dealer, do not offend Article 14. 


The validity of two remedies has been sought to be justified on 


` the authority of the decision of the - Privy Counsel in Province of Bombay 


v. Bombay Municipal Corperation, AIR 1947 PC 34 where the. question 
wag whether a statute binds the state in the absence of a specific provision 
therein and ‘the answer was in the negative. There was no controveray 
there as to the validity of two procedures available бо the authorities, 
one generous and the other onerous for the same relief on same facts. 
The fact that a. statute is for public good is possibly no answer to a 
challenge of discrimination on substantive rights or procedpral ‘rights 
guaranteed by ‘Article 14. | 
: The ‘Supreme Court has travelled a long way from Northern India. 
Caterers to Maginlal and it is now too late in ‘the day to say that mere 
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existence of two procedures for the same rellef would be discriminatory. 
The genesis of the orientation in view can be discerned in the following 
observations of B. K. Mukherjea, J. (as his lordship then was) in Kath 
Ranning Rawat v. State of Saurashtra, AIR 1952 S. C. 123 :— 

«if the legislative policy ів clear and definite and asan effective 
methed of carrying out that policy a diseretion is vested by the statute 
upon a body of administrators or officers to make selective application 
of the law to certain classes or groups of persons, the statute Itself 
cannot be condemned as s piece of discriminatory logislation... The 
discretion that is conferred on official agencies in such circumstances 
ів notan unguided discretion ; ії has to be exercised in conformity 
with the policy, to effectuate which the  diraction is given and it is in 
relation to that objectivo that the propriety of the classification will 
have to be tested. If the. administrative body proceeds to classify 
persons or things on a basis which has no rational relation to the 
objective of the legislature, its action can certainly be annulled 06 
offending against the equal protection clause. On the other hand, if 
the statute itself does not disclose a definite policy or objective and ig 
confers authority on another to make selection et its pleasure, the 

_ statute would be held on the face of it to be discriminatory irrespective 
of the way in which it is applied...”. : 

- The'Saursshira State Public Safety Measures Ordinance, 1948 was 
passed to provide for public safety, maintenance of public order and pre- 
servation of peace and tranquillity in the state of Saurashtra, providing the 
establishment of special courts of eriminal jurisdiction in certain areng to 
try certain classes of offences through а simplied and shortened procedure. 

In the M. P. General Sales Tex Act, 1959 two procedures have been 
prescribed for collection of tax under the Act, one under section 22(4-A) 
is by levy of penalty in addition to tax and the other under seotion 46(1)(c) 

~ by Initiating criminal proceedings aa already noted earlier. Since both 

procedures are embodied in the same statute it is not possiblo to discern 

the policy behind the different procedures prescribed. The only difference 

in initiating criminal proceedings is in cases where the Commissioner is of 

‚ the opinion that default in payment of taxes is without sufficient causa 

while the penalty proeeedings may also bo initiated when there io such 

default. The Supreme Court in Radhakrishan’s case sought to justify the 
adoptien of different procedure prescribed in the following manner :— 

` “ The duty of the Commissioner is, therefore, te be satisfied that 

the assessee has failed without reasonable cause and without recourse 

to prosecution under section 46(1) (c) the tax cannot be collected. The 

provisions of section 22(4-A) can be read as being applicable to oases 

in which the stringent step of prosecution is considered not necessary. 

...In graver cases be will be juatified in taking the drastic remedy and 

resorting to prosecution in the Criminal Cours if he is satisfied that 

such a course is necessary for the collection of tax expeditiously. in 
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the present caso, we have no doubt, it is a gravs casa of failure to py 

the tax as repeated reminders went unheeded... 

Jt will be noted that the Court's conclusion thas without: criminal 
prosecution, the tex would not be collected ia one which has no statutory, 
warrant nor can і be said that the criminal prosecution ів one which will 
ensure recovery of tax dues. Failure to pay is will always grave offence 
and for appropriate relief ponatly-proceedings are. also open to authorities. 
` It is also to be noted that both the penalty proceedings as elso the cri- 
minal proceedings operate on the same field as section 47A Indicates and 
no procedure has exclusive jurisdiction over matters within well defined 
limits with luteiligiblo differentia having reasonable nexus to the purpose 
of the Act, which can constitute guidelines contemplated by the deolsions 
referred to above. Undoubtediy section 47A provides that no criminal 
proceedings can be launched when penalty proceedings have been started 
on aame facts bot such exclusion of jurisdiction is not vice versa and it 
ig thus clear that both procedure operate oma common field. ' "The posi- 
. Шоп may be different if different rellefs are claimed under’ different 
" procedures but ít appears that the intention of the two procedures is to 
penalise a defaulting tax prayer. The Court has observed that the reserva- 
tion of sanction to a high official ensures proper use of discretion but in 
absence of guidelines the authority -has the right of selection on his 
subjective notion which ів as variable as the Chancellor’s foot. 

` Та E. Р, Royappa v. State of Tamil Nadu, AIR 1974 SC 555 it has 
been иш 1— 

бет equality із ар еіс to arbitrarinoss. In fact equality and 
arbitrariness ате sworn enemies : ono belongs te tho rule of law in a 
‘republic while the other ќо the whim and овргісе of am absolute 
monarch. When as act ia arbitrary it is implicit in i$ that it is unequal — 
both according to political logic and constitutional Jaw and 1s therefore 

violative of Article 14". 

' Та thestatute under consideration there is thus, es it appears, no 
guideline to the authorities, express or implicit, to adopt olthez procedure. 
In absence of such guideline it will be possible to choose a drastic 
procedure against one defaulter and a liberal one againet the other. 
There із also no provision for recording any speaking order before one 
of the procedures is selected in proferenes to the other. The only discernible 
_ criteria for criminal proceeding is defauls in payment of texes withou$ 

sufficient cause which із hardly a sufficient or even any guideline 
since such defauit also permits initiation of penalty proceedings. There 
is no other guideline in the statute and Ив absence, on the authorities 
cited earlier, makes the drastlo measure susceptible ќо challenge under 
‚ Article 14 as the initiation of orjminal- preceedings depends on the 
subjective satisfaction of the authority without any discernible guideline 
jn the statute, and affidavits by the authorities сап not fill in or supply 
the lacuna. 
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NOTICE UNDER SECTION 106 m IMPERATIVE IN WEST BENGAL 
‚ ©. ' Salil Kumar Datta, 
SES =" E A % (Sr. Advocate.) 


A Bench of seven Judges of the Supreme Court in V. Dhanpal 
Chettiar v. Yesodal Ammal, AIR 1979 SC 1745 held, on a review of 
authorities and of different State laws on the subject, that no notice to 
quit as required under section 106 of the Transfer of Property Act, 1882 
is necessary for am order or decree of: eviction of the tenant. Though the 
appeal was from Madras, the Court, by its unanimous judgment delivered 

_ by Untwalia, J., extended its survey, to legislations of other States on 
leases of immovable property. It was held as a proposition of law as 
folows: ` 

“hat determination of a lease in accordance with the Transfer 

of Property Act ів unnecessary and а mere surplusage because the . 
landlord 'cannof get eviction of- the tenant even after such deter- 
mination. The tenant continues to be so even thereafter. That being 
во, making out a cate under the Rent Act.for eviction of the tenant by 
itself i$ sufficient and it is not obligatory to found the proceeding on 
the basis of the determination of the lease by issue of notice in 

accordance with section 106 of the Transfer of Property Act." 

The Court was primarily concerned with Tamil Nadu Buildings 
(Lease and Rent Control) Act, 1960 which provides inter alia that a landlord 
has to inform the authorised officer when his building becomes vacant and 
such officer may allot it to an allottee being an officer of the State or 
Central Goveroment or any local authority or any public institution, in 
which case the Government will be the tenant under the landlord on terms 
as may be agreed upon by the parties or as may be determined by the 
Controller in case of disagreement. A tenant cannot be evicted except by an 
order of the Controller on án 'application before him. Tbe Cortroller may 
pass an order of ‘eviction on-being satisfied, on Hearing the parties, that 
one of the grounds provided in sub-section (2) of section 10 has been 
established. These are the grounds of ‘eviction . which almost invariably 
find place in rent control legislation of States in India with variations not 
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of fundamental character. Under this Act.an order of eviction may 
be executed through the Civil Court having jurisdiction. 

The Court noticed that there is considerable inroad on the freedom 
of contract and a person on allotment can become а tenani even against 
the wishes of the landlord. Тһе Court also noticed that section 107 has 
. not been abrogated though changes have been made regarding section 108 
and observed : | А 

“The subject being in the concurrent list (Entry ПТ item 6), many 
State Rent Acts have by necessary implication and many of them by 
starting certain provisions with a non-obstante clause have done away 
with the law engrafted in section 108 of the Transfer of Property Act 
except in regard to any matter which is not provided in the State Act 
either expressly or by necessary implication”. 

The Court їп arriving at its conclusion observed : 

“It is this clause (Clause (g) section 111) which brings into opera- 
tion the requirement of section 106 of the Transfer of Property Act. 
Without adverting to the effect and the details of waiver of forfeiture, 
waiver of notice to quit, relief against forfeiture for non-payment of 

' теши etc. вй provided in sections 112 to 114A of the Transfer of Pro- 
perty Act, suffice it to say that under , the said Act no ground of 
eviction of a tenant has to be made out once a contractual tenancy 
is put to an end by service of a valid notice uader section 106 of -the 
Transfer of Property Act. Until and unless the lease is determined, 

‚ the lesseo is entitled te continue in possession. Once it is determined 

` it becomes open to the lessor to enforce his right of. recovery of ров- 
Session of the property against him. in such a situation it was plain 
end clear that if the lease of the immoveable property did not stand 
determined under any of the clauses (a) to (g) of section 111, a notice 
to determine it under section 106 was necessary. 

But when under the various State Rent Acts, either in one langu- 
age or the other, it has been provided that a tenant can be evicted on 
the grounds mentioned in certain sections of the said Acts, then how 
does the question of determination of tenancy by notice arise ? If the 

State Rent Act requires the giving of a particular type, of. notice in 
order to get a particular kind of relief, such a notice will have to bs 
given. Or, it may be, that a landlord will be well advised by way of 
abundant precaution and in order to lend additional support to his 

' case, to give a notice to hls tenant Intimasing that he intended to file a 

^ suit againat him for his eviction on the ground mentioned in his notice. 
But that із not to say that such a notice ів compulsory or obligatory 
er that i$. must fulfil all the technical requirements of section 106 of 
the Transfer of Property Асі. 

Once the liability to be evicted is incurred by the tenant, he cannot 
turn round and say that the contractual lease has not been determined. 
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- Тһе action of the landlord i in instituting a suit for eviction on any 
ground msntioned in апу state Rent Act will be tantamount to an 
expression of his intention that he does not: want the tenant to conti- 
nusas his lessee and the јога] relationship of lessor and lessee will 

. come to end on the passing of an order or a decree for. eviction. 


The Court referred to the > definition of tenant in State Rent Acts as 
"under such Acts, ghe tenant continues to be a tenant even' after tho 
‘determination of.the tenancy, enjoying all the rights of a lessee and at the 
game time under all liabilities in accordance with law. 

The. Court noticed the cleavage of opinion of different High Courts 
but was of the view that there was no scope for taking views on account 
of difference of phraseology of the various Rent Acts as auch difference 
did not bring about any distinction. It was observed ; ^ 


“In all the States law should: be uniform viz, that either a notice 
is necessary or it із not. It. was high time, therefore, that this larger 
Bench was constituted to lay down a uniform' law for the governance 

`of the whole country and not permit the unjustified different ende of 
` decisions to continuo”. 
The Court reviewed the state legislations, thé Tamil Nadu Buildings 
(Lease and Rent) "Control Act, 1960, Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947, Bihar Buildings (Lease, Rent and 
Eviction) Control Act, 1947, Kerala Lease and Rent Control Act, 1965, 
_East Punji» Urban Rent Restriction Act, 1949 , Andhra Pradesh Buildings 
(Lease, Rent and. . Eviction) . Control Act, 1960 and Madhya Pradesh 
Accommodation Control Act 1955, The Court noticed the restrictions 
imposed on the freedom of contract by the tenancy legislation which, the 
Court thought override the provisions of Transfer ‘of Property Act. The 
"Court also noticed the’ deflaition of ‘tenant in such legislation which 
invariably includes a person whosé tenanoy has beon terminated by notice 
under section 106 of the said Act which tenancy according to the. Court, 
the Rent Acts do not’ permit to be terminated by such notice. In 
disagreement with: ће. decisions of the Supreme Court on the above 
statutes in respect of the termination of tenancy by notice under section 
106, the Court made observations indicated below. 
-In respect of the Tamil Nadw Act, и was observed : 


“Section 3 indicated that no landlord can. treat the building to have . 
become vacant by merely terminating the contractual tenancy as the 
tenant still lawfully continues in possession of the premises. Тһе 
tenancy actually. terminates on the passing of the order or decree lor 
eviotien and the building falls vacant by his actual eviction. The 
giving of the notice, therefore, is.a mere Surplusage and unlike the law 
under the Transfer of Property, Act it does. not entitle the 29108 to 
evict the tenant” 
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On the Bombay Act, the Court's views are : 
“Tt will bear repetition to say that under the Transfer of Property 
Act in order to entitle the landlord to recover possession determination 
of the lease ів necessary as during its continuance he could not recover 
possession, while uader the State Rent Act the landlord becomes 
entitled Фо recover possession only on the fulfilment of the rigour of 
law provided therein. Otherwise not. He cannot recover possession 
merely by determination of the tenancy. Nor can he be stopped from 
doing во on the ground that he has not terminated the contractual 
tenancy. · Under the State Rent Control Acts the concept of tho 
contractual tenancy hag lost muoh of its significance and force. 
Identical is the position under the Bihar Act. The definition permits 
the tenant to continue as а tenant even after the determination of the 
contractual tenancy. Section 11 gives him protection against eviction . 
by starting with non-obstante clause and providing further that he 
shall not be liable to eviction from any building e2cepi in execution of 
a decreo passed by the Caurt for one or mora grounds mentioned in 
Section 11. Does it not stand to reason to say thata decree can be 
passed if one or more of the grounds exist and such a decree can be 
passed against an existing tenant within the meaning of the State Rent 
Act. Similar is the position under the Kerala Lease and Rent Control 
Act, 1965 and the East Punjab Urban Rent Restriction Act, 1949”. 
_ In Mangilal v. Suganchand, AIR 1965 SC 101, the Court dealing 
with Madhya Pradesh Accommodation Act, 1955 observed. 
“The Accommodation Act does not in апу way abrogate Chapter 
‚ V of the Transfer of Property Act which dealg with leases of immo- 
vable propsrty....Such a notice (under section 106) is essential for 
bringing to an end the relationship of landlord and tenant. Unless 
the relationship is validly terminated the landlord does not getithe 
tight to obtain posaession of the. premises by evicting the tenant. 
Section 106 of the Transfer of Property Асі does not provide for the 
satisfaction of any additional requirements. But then, section 4 of the 
Accommodation Act steppin and provides that unless one of the 
several grounds set out therein exists, the landlord connot evict the 
tenant”. ' ‚ 
In considering this judgment in Dhanapal’s case the Supreme again 
referred to the definition of ‘tenant’ in all these statutes as ‘any person 
continuing in possession after termination of the tenancy’ and observed, 
“How then is it correct to say that a notice is essential for bringing 
to an end the relationship between tho landlord and the tenant? The 
notice does net bring to end such a relationship because of the 
protection given to the tenants under tho Rent Act. If that be во 
then it is not necessary for the landlord to terminate the contractual 
relationship to obtain possession of the premises by evicting the tenant. 
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- If the termination of the contractual: tenancy by notice does not, 
. because of the Rent Act provisions, entitled the landlord to recover 
possession and he becomes entitled, only if he makesouta ease 
under the special provision of the State Rent Act, then, in our 
opinion, termination of the contractual relationship by a notice is not 
. necessary. The termination comes into effect when a case is висвезв- 
fully made out for eviction of the tenant under the State Rent Act”. 
The Court held that Afangilal’s case was not correctly decided. Та 
passing, the Court ‘referred to a thika tenancy case from Calcutta in 
Manujendra v. Purnendu, AIR 1967 SC 1419, where over and above the 
statutory provision for notice terminating the tenancy, there was a 
clause in the lease deed providing extra protection of getting 6 months 
notice, and observed that such condition must also be adhered to. In 
disagreeing with the view that determination of tenancy by notice was 
meoessary as held-in other cases the Court again observed : 
“Why this dual requirement ? Even if the lease is determined by 
a forfeiture under the Transfer of Property Act the tenant continues to 
be a tenant, that із $0 ney there is no forfeiture in the eye of law. Fhe - 
tenant becomes liable to be evicted and forfeiture comes Into play only 
if he has incurred the liability to be evicted under the State René Act 
and not otherwise.” 
The Court considered a special prévision of the Andhra. Act which 
in section 10(7) provides that where an application for eviction of tenant 
on specified grounds has been rejected by the Controller tho tenancy io 
deemed to continue as before and shall not be terminable except on one 
or more grounds of section 10, sub-sectlons (2) or (3). This provision 
was held to be provided by way of abundant preoaution only as the tenant 
cannot be evicted except on grounds provided therein and continues ac 
tenant as befors until ап order of eviction is passed against him. 

In Sardarilal Vishwanath v. Pritam Singh, AIR 1978 SC 1518, she 
Coart observed that where a lease determines іп any of she modes under 
section 111, the. contract of lease comes. te an end, the landlord can 
exercise his right of re-entry but such right is fettered by Rent Restriction 
Act. 11 was further observed : . 

“But there is no question of terminating the contract because the 
contract comes to an end once the lease determines in any one of the 
‘modes prescribed under section 111. There is, therefore, no question 
-of giving a notice to quit to auch a lessee who continued in possession 
after the determination of the lease l.c. after the contract eame to an 
end under the protection ef the Rent Restriction Act. If е contract 
once came to an end there was no question of determining the contract 
over again by a fresh notice". 

The Supreme Court did not agree with this view in Dhanapal's caso 

now under consideration before us and held, as, already indicated : 
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M OU... we...have come to tbe: conclusion that determination of lease 


. In accordance with. the Transfer of Property Act is unnecessary and a^. · 


. mere surplusage because the landlord cannot get eviction of the tenant 


, even after such determination. The tenant continues to be so even — 


- thereafter. That being so, making outa case under the Rent’ Act for 


eviction of the tenant by itself is sufficient and it is not obligatory to. 
found thé proceeding on the basis of the determination of the lease by . 


` issue of-notice in accordance with section 106 of "the zLranafer of 
‘Property Act.” 5 


By this decision the Supreme Court aid down tke law, answering in 


the negative, on the question of tbe necessity for issue of notice for 
termination of tenancy under the Transfer of Property. Act. where state 
legislation оп urban tenancy is in force  In'the statutes referred to and 
‘considered in the judgment, the West Bengal legislation on urban tenancy 
has not been ,considered, but even so it was- held that difference in 
phraseology not of fundamental -distinction made no difference while, as 


' we shall presently вее, the provisions of the West Baagal Premises Tenancy . 


Act, 1956 have different implication and significance. 
It is not known if before the hearing, any notice was issued to dl! the 


'' Staics concerned about the controversy in issue’ before the Supreme’ Court. 


In any event the relevant provisions of ‘the West Bengal Premises Tenancy 
Act, 1956 should havé been considered beforé the Court declared the law, 
if ‘it was intended to have to effect over the said West Bengal’ Асі. 
The*-Court, it appears, was impelled by the necessity of laying down 
uniform law for the country, an object highly laudable and to which no 
exception ‘oan be taken. But im cases where the States have different laws 


on stats of concurrent subjects, like excise-or sale зах laws difference in: 


law is ‘inevitable having regard to the difference in provisions of ‘different’ 


statutes on the same subject: similar is the position in regard to tennanoy 
legislation. . 

Тһе Court based its decision’ on two provisions almost uniform in 
State legislation. One is tbat the éenant, as defined in the rent legislation, 
continues to be so even after the termination of tenancy by notice. The 
other provision is that the landlord cannot evict his erstwhile tenant 
through legal-proceedings only by termination of tenancy ава tenant under 
tenancy legislation can only be evioted on опе ог more of the grounds 


provided tberein. It wes accordingly held tbat in this situation - the — 


termination of tenancy by notice isa mere gurplusage and unnecegsary 


formality ‘having no legal significance. When the tenant incurs the liability. 


for evictions the institution of the suit for eviction amounts to au 'expre:- 


sien of landlord's intention to terminate the tenancy which will tako 


place on the passing of the order for ovietion. 


"The Jaw about the relationship of landlord and tenant haa 80° long. 


‘been accepted as governed by Chaptez V of the Transfer of Property Act 


^ 
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which.retains the freedom of contract between the parties. The ` urban 
.tenanoy legislation by different. states came to -mesta situation of acute 
scarcity of urban accommodation and the unfettered right-of the landlord 
to evict his tenant by or on determination of tenancy has been restricted 
to specified grounds. The tenancy legislation did not abrogate the 
provisions of Chapter V or supplant its provisions but supplemented the 
law which were to prevail over existing. provisions affected thereby 
leaving the unaffected provisions fully operative. Thus while the right of 


the landlord to fix ‘the terms of the tenancy or to determine the tenancy 
was left unteuched his right to- possession was restricted to specified 


. . grounds. In similar manner the tenant was put undera liability to pay 


or deposit rent on specified. dates even on the refusal of the landlord to 


І accept the same on determination of teaancy or for other grounds to 


escape the consequence of defauli'in payment of rent which is one of the ` 
‘grounds for eviction. This appears to be the position in law as was 
.generally understood and сере as will appear from Pritam Singh’s 
case cited above. . —. х 


The definition of tenant in the West Bengal Act, as T in statutes 
of Bihar, Bombay, Kerala, Andhra Pradesh, Tamil Nadu and East Punjab 
noted in the judgment, iocludes any person continuing in possession after 
the termination of tenancy but does nof include any person ageinst whom 
an order or decres for eviction has been made by a competent court. 
Unlike the Central Act, the definition of “а tenant” includes in the event 
of his death, not all heirs but. only such heirs as were ordinarily residing 
with bim at the time of his death: However, such inclusive definition 
even after termination of tenancy has been necessary as under the tenancy 
legislation the tenant will be entitled to defend an action against: ejecüment 
` only if-he complies with. certain obligations regarding payment of arrears 
rent or amount equivalent to rent in course of the proceedings in tho 
trial сошгі.. Such protection is also available to the tenant if only he 
deposited rent with the Rent Controller on refusal by the landlord to 
receive the same. The tenant has also been given certain rights to ensure 
and provide for by himself essential services in the premises prior te or after 
‘determination of tenancy which rights he would not otherwise have if he. 
. мава tenant under the Transfer of Property Act. Tho position of the 

tenani on determination of tenancy by notice or otherwise is thus of one 
whose status is a creature of law as distinct from that of a contractual tenant 
so that his description in'such situation as a statutory tenant іс warranted 
by law and is not inconsistent with landlord's right to determino the 
tenancy by notice. Dot 


if however the landlerd, after-the tenant has incurred liability for 
- eviction, fails to determine the. tenancy on the authority that ‘determination 
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is not necessary and otherwise continues the statutes quo for sometime 
and ¢hereafter files a suit for eviction the tenant may come up with a 
reasonable defence of waiver of his liability for eviction by not determining 
the tenancy incurred by him. 


That the West Bengal Act contemplates termination of tenancy by 
notice will be obvious from some provisions of the Act. Section 21 
provides for deposit of rent by the tenant with the Rent Controller, apart 
from bona fide doubt as to the person to whom rent їп payable, when the 
landlord refuses to aceopt rent which is obviously one of the consequencea 
of determination of a lease by notice. _ Section 23. provides as follows : 


"Section 23. Saving ав to acceptance of rent. The withdrawal 
of rent deposited under section 21, in the manner provided therein, 
shall not operate ap an admission against the person withdrawing it of 
the correctness of the rate of rent, the period of default, the amount 
due, or of any other facts stated in the tenants application for 
depositing the reat under the sald section, пог shall it operate as a 
waiver of апу notice to quit given by him to the tenant excepta notice 
on the ground of default referred to in clause (i) of sub-section (1) of 


section 13”. 
Section 13 is as follows : 


“Section 13. Protection of tenant against eviction. (1) Notwith- 
standing anything to the contrary in any other law, no order or decree 
for the recovery of possession of any premises -ball be made by any 
Court iu favour of the landlord againt a tenant except on one or more 
of the following grouuds : - 


(а) ...... 

(i) where the tenant has made а default in the payment of rent 
for two months within a period of twelve months or for two successive 
periods in cases where rent is not payable monthly : 


(6) Notwithstanding anything io any other law for the time being 
in force, no suit or proceeding for the recovery of possession of any 
premises on апу of the grounds mentioned in sub-section (1) except 
the grounds mentioned in clauses (j) and (k) of that sub-section shall 
be filed by the landlord unless he gives to the tenant one month's notice 
expiring with a month of the tenancy”. 

. Clauses.(j) and (k) relate respeetively to the notice given by a 
tenant to his landlord to quit and to the agreement in writing by the tenant 
after the creation of the tenancy to vacate the premises and the tenant 
has failed to do во. 


The notice under section 13 (6) above is an imperative condition for 
a decree for eviction and has been rightly interpreted as a notice of suit. 
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| Section 23 of the West Bengal Асі рыш provides for determina- 
tion of leage as being an integral part of the statutory provisions relating 
to urban tenanoy, 'the law in respect whereof is contained in tho Transfer 
. of Property Actand the West Bengal. Premises Tenancy Act together with 
the rider that the law relating io urban tenancy will prevail in case of | 
conflict or inconsistency. Such Provision, as itappsare, cannet. be found 
In any other tenancy legislation enacted by а State and the Supreme 
Court had no occasion to consider the import and - sigaificanco of suol 
provision, and, as we havo seen, the West Bengal. Act was not 
considered at all-by the Supreme Court. Itis accordingly felt that the 
decision in ‘Dhanapol’s с Саве 1а. "respect of West Bengal legislation has по 
binding весі as it ів not ‘the law declared on West Bengal urban tenancy. 


‘In this connection we may refer to the decision in Suraya Properties 
Pyt. Ltd: v. Bimalendu, 67 CWN 977 where the Special Bench іп construing 
section 13(6) of the West Bengal . Premises Tenancy Act, 1956 laid 
down (P. N. Mookerjee, J. dissenting) that the ground or grounds of 
ejectment need not be mentioned in the notice : ‘under the said provision. 
While Bose, С. 7. referred to section 23 and was of opinion that in a 
notice to quit itis not casential to state the grounds of default if the 
dofault was referable to surrounding circumstances, Bachawat, J. (ag his 
Lordship then was) observed that the question as to whether grounds of 
ejectment should be stated іп a notice to quit was outside the seope of the 
reference and ought not to be answered by the Special Bench. Sinha J. (as 
his Lordship then was) was of the opinion, as unanimously agreed, that п 
combined notice to quit and of suit is possible and made the further obacr- 
vation obiter that in a notice to quit no ground need be mentioned stating, 
as а positive proposition of law answering the reference, that no ground 
need bo set out in a notice under section 13 (6). Р. N. Moekerjee, J. waa of 
the opinion that notice under sestien 13 (6) io а notice of suit and not a 
: notice to quit where necessary but two notices may. be combined in опе. 
Such notice under 13 (6) must mention the grounds on which the suit is 
proposed to be brought, a view. not accepted by the other learned Judges. 
G. K. Mitter, J. (as his Lordship then was) was also of the opinion that 
notice under section 13 (6) need not contain any ground. It will thus 
. be sean that in separate judgments ` delivered by: all the learned Judges, 
while Bose, C.J. and Sinha, J. expressed differently, no other Judge 
expressed any opinion as the necessity of setting out any ground or grounds 
for eviction in the notice to quit obviously under section 106 of the 
^ Transfer of Property Actas no such question was under reference before 
the Special Bench. 


Regarding section 23 set out ‘above, it sesms that by clear implicotion 
provision has been made for notice to quit under section 106 of the 
Transfer of Property Act: Tho section further provides tha withdrawal 


C 


of rent by the landlord will not “operate аз а waiver of a notice te quid 
given by him to the tenant except a notice on ground of default referred 
to іп Clause (i) of sub-section (1) of section 13", This provision 
seoms to postulate that notice te quit must also state the grounds of 
eviction of tenant otherwise waiver of notico “on ground of default" 
would have no meaning or significance. The decision in Amarendre 
v. Bibhuti, AIR 1952 Calcutta 773 to the contrary was under the Calcutta 


, House Rent Ordinance, 1946, and it did поё contain a provision similar 


Ноо EM 


to section 23 of 1956 Act, which together with the Transfer of Property 
Act form the ]aw on urban tenancy in West Bengal. 

The West Bengal Premises TenancyAct of 1956 suffered another 
amendment by West Bengal Act XXIV of 1975, though not with 
retrospective effect. The words "except a notice on the ground of default 
referred to in clause (i) of sub-section (1) of section 13” in the closing 
portion of section 23 among other .amendments, have been omitted, 
As а result though the position regarding the service of notice to quit ав 
being imperative is not altered, the necessity for setting out the ground 


. of eviction in a notice to quit seams obliterated after the amendment came 


into force on July 10,1975. 
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[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Ganendra Narayan Ray 


Sa ‘Decision: May 7, 1980 

Pancha Molla’ TEE: 255 ee Petitioner 
DEUM І i Versus Tee 05 

State of West Bengal & Ora; | eee RE Respondents* 


- West Bengal Estates Acquisition Act, 1953 (Iof 1954) & Rules— 
. Mutation of name of transferee as tenant із Govt. records and acceptance 
of rent from him.— Subsequent attempt by State Govt. to settle such land 
. With others on the plea of vesting —Effec: of prior mutation and acceptance 
of rent—Govt. is estopped from settling such land with others. 

` When the State Government has mutated the name of the petitioner 
ав à tenant and has accepted rents from him ав a tenant, the 
State Government сапйо{ treat the said land as a vested land and settle 
the aame to other Persons. Even assuming that the right of the vender 
of the petitioner had vested in the State of West Bongal but because of its 
subsequent acts it can mot turn round and. say. that tho- land haa vested. 
. "It must be Held that the State Government has recognised the tenancy 
right of the petitioner in respect of the land in question. 
‘Abu ‘Jafar М. S. Alam ЕН кл тыша, for petitioner 

The judgmeni of the Court was as follows. :— з 


ta The petitioner purchased 3.01: decimal of land from Respondent no. 
-5 by a Registered Deed of Sale dated June;20, 1960 for "vdfuable considera- 
‚ tion and possessed the said land. Theroafter the рейдер made an 
` application before the Kevenue auilioritige for mutation ‘of thé name of 
` the: petitioner as tenant in respect of the said land and such mütation was 
` allowed and the Government after mutating the name of the petitioner also 
` received rents from the petitioner. The petitioner contends that the 
petitioner has come.to learn that on the alleged advice of the Land 
Advisory Committee, the land purchased by the petitioner із being treated 
as vested land and the Revenue authorities are taking steps to settle the 
said land’ to other persons. The petitioner contends that when the 
petititioner's name was mutated. and the Tents were accepted by the 
Revenue authorities, the said land can not be treated as vested land behind 


*Civil Rule No. 8217(W) ef 1976 
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a of Samser Alt Malla v. Flu Molla [1950 (2) CLJ 


the back of the petitioner and, in any évent, by;payment and acceptance ‘of | 
the rent between the parties a tenancy has been ereated. There is enough 
force in the contention of the petitioner: “When the State Government has 
mutated the name of the petitioner as a tenant and has accepted rent from 
the petitioner as a tenant, the Stete Government can_not treat the said land 
as vested land and settle the same to other persons. "Even assuming that 
the right of the petitioner’s vendor had vested in the State of West Bengal 
but by the said subsequent acts it must be held that the State Government · 


~ recognised the tenancy right of the petitioner. ' 


2. Accordingly, this rule is made absolute but there will be no 
order as to #osts. А 


PR ©. | ' Ж 
( CIVIL REVISIONAL JURISDICTION ] 
^ Before Mr. Justice Dhires Chandra Chakravorts i 
Decision: February 21, 1980 — ^ ^ 
Samser Ali Molla . ME „meee Petitioner . 
; ; Versus s 
Jilu Molla & Ors. Тт" Opposite parties* 


West Bengal Land Reforms Act, 1955 (10 of 1956), Sec. 8— Application 
for pre-emption of a tank sold — Petition u/Or. 6 rule 17, С.Р. Cede seek- 
ing necessary emendment of original pre-emption application How 
such amendment spplication is to be considered by court ?— Guiding 
principles indicated. Mer Paa СИ 

In the present case the transfer which forms the basis of the original 
application for pre-meption under Section 8 of the W. B. Land Reforms 
Act. 1955 was effected on 1.10.73. The predecessor of the opposite parties 
who was the applicant stated that he camo to know of this transfer on 
5.10 73' and that he filed the application under. Section 8^ofthe Act on 
12.1273. Thereafter on 308.74 the petition of objection was filed where : 


а-и was stated, inter alia, thar ds the tank was not comprehended within 


the definition clause as appearing in section 2(7) of the Act, the instant 
applieation would not be maintainable. On 15.9.78, an application for 
amendment under Or. 6, т 17, of the C. Р. Code was made for adding 
some words indicating that the application under Section 8 of the W.B. 
Land Reforms Act might be treated as one made under section 24 of the 
W.B. Non-Agricultural Tenancy Act. The iearned Munsif allowed the - 
proposed amendment. Being aggrieved the present Rule was obtained 
by the petitioner herein. f 
‘HELD: When justtce requires an amendment to be allowed the 
Court сап not refuse such amendment merely because of some misteke, in- 
advertance. infraction of the rules of procedure or even negligence. The 
* Civil Rule No. 1357 of 1979. - `- | 
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court may refuse lo allow an amendment when. sueh amendment is found 
necessary by the court only when the Party applying for the amendment 
was acting malafide or he by his blunder he had caused Such injury to the 
Opponent at may not be compensated for by costs. The Supreme Court has 
held in. AIR 1969 SC 1267 that however negligent or careless may have been 
the first omisslon and, however late the proposed amendment, the amend- 


ment may be allowed 1f tt car be made without injustice to the other side. 


The expression, ‘infustice’ obviously meons injustice which cannot be 
compensated for by cost, or in otherwords, irreparable injury, Even negli- 
gence In not making the application for amendment fer a fong time would 
be Itself. by no ground for refusing the Prayer for amendment. 


Cases referred to :— ` 
(1) Unreported decisien Dated 24.1.80, in Civil Revision Case no. 3743 
, of 1978. 
(2) Debabrata Bhowmik v. Sm. Nanibala Shom, AIR 1978 Cal. 482 
(43) Kishandas Rupchand v.-Rachappa Vithoba, 33 Bom. 644 
(4) Pingonda Hangonda Panl у. Kalgonda Shidgonda Patil 
. & Ors., AIR 1975 SC 363 | 


05) Bisweswar Bajpayee & Ors. v. Joggeswar Bajpayee & Anr. 
70 CWN 1095 ; 


(6) Monoharlal v. М. B. M. Supplies, Gurgaon, AIR: 1969 SC 1267 


`- Chandidas Roy Choudhury ens for Petitioner 


à 


S. P. Roy Choudhury and P. K. Chakraborty —— ......... Jor Opposite parties ' 

The judgment of the Court was as fellows :— z 

This Rule is directed against Order. no. 67 dated January 20, 1979 
whereby tho learned Munsif allowed an application under Order 6, rule 17, 
C.P.C. made' by the present Opp. party with a view to adding some words 
indicasing that the application which was originally made under section 8 
of the. West Bengal Land Reforms -Act would be regarded as one made 
under section 24 of the West Bengal Non- Agricultural Tenancy Ac 
The application which was originally made by the present opp. perty 
was one under séction 8 of the W. B. Land Reforms Act but latter, when. 
the present petitioner put in his petition of objection to the sald applica- 
tion under section 8 stating as the subject matter of the proceeding was 
a tank ап application under section 8 of the W.B.L.R. Act would not lie, 


‚ for according to the definition of land as it^ stood after the amendment 
‘in 197l'of sectiou 2(7) of the West Bengal Land Reforms Act ‘tank’ 


ceased to be included withia the meaning of agricultural land, an appli- 


cation for amendment referred to above was made on behalf of sho 

present opposite party who was the original applicant before the learned 

Munsif. Theimpugnoed order is the Order of the learned Munsif which 

was made allowing the application under order 6, Rule 17 of the Code 
\ 


‘of Civil Procedure. 


4 Samser АН Mella y. Лы Molla `- — [1980 2) CLJ 


| 3. Mr. C.D, Roy Choudhury, learned Advocate appeering in 
‘support of the Rule, contends that the learned Munsif acted illegally and 
with material irregularity in exercise ef his jurisdiction in allowing the 
application under section 8 of the West Bengal Land Reforms Act- inas- 
much asthe relief claimed stood barred by limitation at the- date of . 
the filing of the application for amendment. [п view of my decision 
rondered in an unreported case, namely, (1) Civil Revision Case No. 3743 
of 1978 which was disposed of on 24.1.80, I find no substance in this | 
` contention of Mr. Roy Choudhury. Here as already pointed out tho only 
amendment acked for із їо incorporate in the ‘application the fact that. . 
the application is one under section 24 of West Bengal Non-Agricul- 
tural Tenancy Act and not one under section 8 of the West Bengal Land. 
Reforms Act. In my judgmont referred to above I relied upon several 
decisions including the decisions in (2): Debobrata Bhowmik v. Sm. 
Nanibala Shom, AIR 1978, Cal. 482 (3) Kishandas Rupchand у. Rachappa 
Vithoba, 33 Bom. 644. (4) Pingonda^ Hangonda Patil у... Kalgonda 
Shidgonda Patil & Ors. AIR 1975 S. С. 363 and (5) Bisweswar Bajpayee 
| & Ог. v. Joggeswar Bajpayee .& Anr. 70. C. W. N. 1095. A reference to 
the decisions in the cases referred 10 above аз also to (6) Mfonoharlal, 
v. М. В. M. Supplies, Gurgaon, AIR 1969 SC 1267 -will make it clear 
` that even though asa -general ‘rule ап amendment ought net to be 
allowed after the lapse of the period of limitation, In cases where the 
cours finds that in the interest of justice the amendment ought to: 
be allowed the Јат оѓ limitation would not stand on the way оѓ, the 
court ‘allowing such. amendment. The law on this subject bas been very . 
succinctly ‘stated ‘in the following words sppearing in ‘the decision: in 
said Monoharlal’s: case, “Rules of procedure are intended ` to- „bea - 
band-mald ‘to the ‘administration of justice. A party, cen ‘pot ‘be. 
refused the relief merely because of some mistake, negligence, inadver- 
tance ог even infraction of the rules’ of procedure. The “Court 
always gives leave to amend the ‘pleading of a party,. unless: it is 
satisfied that the party’ applying was - acting .. malafide, от 
` that by his blunder he had caused ` injury to his opponent 
which may not bs. compensated for by ап order of corts. ' 
However negligent or careless may have beem the first omission; 
and however, Jate the proposed amendment, the amendment may be · 
allowed if it сап be made without injustice to the other side". Thus ii 
appears that when justice requires an amendment to be allowed the court 
can not refuse to allow such ‘amendment merely becauss of somé mistake, 
inadvertanée, infraction of rules of procedure or even negligence, The 
Court may refuse to allow an amendment when such amendment is found 

necessary by the court only in cases where the party applying for an smend- - 
ment‘was acting malafide or he, by his blunder, caused such injury to the 
opponent as may not ba compensated for by cost. It is significant to note 
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thet the Supreme Court in that cage holds that however neligent or careless 
“шау have been the first omission, and; however late the proposed amend- 
ment, the amendment тау be allowed if it can be made without injustice 
' to the other side. Here injustice obviously means injustice which can поё 
be compensated for by cost or, in other words, irreparable injury. 


3. In the present case .the transfer which forms the basis of the 
original application for pre-emption’ under . acction 8 of the W. B. Land 
Reforms Act was effected on October-1, 1973. Theopp. party who was 
the applicant under section 8 of the W. B. Land Reforms Act states that he 
саше (о know of this transfer on October :5, 1973 and the application 

. under section 8 was filed on December 12,.1973. Thereafter on August 
. 30, 1974 the petition of objection was filed wherein it was stated, inter alia, 
that aa the tank is not comprehended within the meaning of the definition 
ef land'as appearing i in section 2(7), of the West Bengal Land Reforms 
Act the application under gection 8 was not maintainable.. On Septem- 
ber 15, 1978 the said application for amendment under Order 6, Rule 17, 

c. Р: С. ‚таз made. . . ' 


4.. ‘Io the ‘circumstances боша: Mr. Chandidas Roy Chaudhury 
further argues that when the fact that the subject matter was a tank nnd 
that accordingly application under section-8 of the. W. B. Land Reforms 
Act would. not lie was made known tothe opp. party through the 
petition of objection, filed in the court below-the opp. party should have 
asked for amendment withoutloss of further time. But instead of во 
doing the opposite party neglected-to ask: for an amendment till September 
15, 1978. In these circumstances Mr. C.D. Roy Chaudhury, argues 

that the court below ‘should have disallowed ¢he prayer for amendment. 

From’ the observations of the Supreme Court quoted above it will appear 

.. that even thougli-there was negligence on thé part of the party applying 

for amendment that .would be no ground for refusing to allow .the 

prayer’ for amendment if in the interest . of justice the court otherwise 

‘Holds that-the amendment ought to. bo- allowed. Thus even negligence | 
in. not ‘proferring an application ‘for smendment for& long time would. 
by Itself be no ground for refusing the prayer for amendment. 


5. Lastly, Mr. C. D. Roy Chaudhury · points to the fact ibat in the 
present саве thore was a delay of more than four years even from the 
‘date of the petition of objection referred to above and the court below 
should not haveon that ground sllowed the prayer for amendment. 
This is practically the repetation of the. arguments of Mr. Roy Chaudhury 
which have been discussed in the just procosding маи and I find ne 
substance in thie contention ` ss wel. — _ 

6." All the contentions of Mr. Roy Choudhury fail. and the Rule 
ought to be discharged but in the facts and circumstances of the case the 
' present petitioner ought te be awarded some cost in view of the faci that 
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there was considerable delay on the part of tLe opposite party im asking 
for amendment of the original application. 

7. Accordingly, the Rule is discharged subject to the condition 
that the opposite party herein should pay to’ the present petitioner and 
putin the trial court to the eredit of the petitioner a sum of Rs. 100/- 
(one hundred) within a month from date. In default the rule will be 
made absolute and the impugned order. should stand vacated. 

Records be sent down as quickly as possible. 


S. N. R. 
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[ CIVIL APPELLATE JURISDICTION ] a 
Before Mr. Justice Murari Mohan Dutt and Mr. Justice 
Dhires Chandra Chakravorti 
Decision: December 16, 1977 
` Awdh Behari Singh - ees Appellant 
|^. Versus i . 

Saifuddin Khan & Ors. © 0 iss—s nnn Respondents* 

Provincial Insolvency Act (V of 1920), Secs. 33,49 & 63— Right of 
creditor who has proved debt before declaration of dividend—Mode of 
proof— Affidavit verifying debt to be sent to court— Requirements of 
sec. 33 (1)— Procedure to be followed by court where objections are filed— 
What course the court is to follow in dealing with an application of a creditor 
like the appellant. 

HELD: If follows from Section 63 of the Provincial Insolvency Act, 
1920, that the creditor who has not proved his debts shall not be entitled 
to disturb the distribution of a dividend declared before his debt 1з 
proved Тһе court below has placed reliance on Section 63 of the Act 
In dismissing the application of the appellant. It was contended that | 
in view of Section 49, it should have been held that the appellant had proved 
the debt and that as soon as the requirements of Section 49(1) are fulfilled 
the debt becomes proved automaticaily. But sub-section (3) of Section 33 
of the Act clearly Indicates that the court should adjudicate on the question 
whether the debt of any creditor of the insolvent has been proved оғ not 
only after hearing the objections that may be raised either by the Receiver 
or by any other creditors who have already proved their debts. While 
section 49 lays down the mode of proof, Section 33 (I) lays down the 
procedure to be followed by the court when objections are filed either by 
the Recelver or by any other creditor who has proved the debt. So, in this 
view of the matter, it is difficult to accept the contention made on behalf 
of the appellant that as soon as the requirements of Section 49 (1) are 
complied with the debt must be held to have been proved automatically. 


* Appeal from Original Order No. 168 of 1972. 
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The claim of the appellant is yet to be adjudicated by the court ofter 
hearing the objections of. the other creditors, who have proved their debts. 
Hence the court below was justified in dismissing the appellant’s application 
Sor declaration of the dividend in his favour also along with Respondents 
1 and 2. 


C. D. Roy Chaudhury and Dipankar Chakravarty . ess for Appellant 
B. Banerjee and R. K. Khaltan E wee... for Respondent 
Hemkantha Roy pT IT TT Bea bets for Respondent No. 1 


. Shib Krishna Banerjee j 
The judgment-of the Court was às follows :— 


...for Respondent No. 4, 


Dutt, J.: This appeal arises out of а * proceeding under the 
Provincial Insolvency Act, 1920., 

2. The respondents Nos. 2 and 3 were included in the list of 
scheduled creditors of the-respondent Ne. 1 by the Insolvency court upon 
proof of their debts. The Appellant on July 2, 1969 entered appearance 
and filed an affidavit with the promissory note and prayed for inclusion of 
his name in the list of scheduled creditors. Before any order was passed 
by the court about the proof of the debt by ‘the appellant, dividend was 
declared in favour of the respondents 2 and 3 for Rs. 6,000/- by an order 
dated. July 25, 1969.. The. appellant filed an application praying for 
getting aside the said order. " The court below however, dismissed the said 
applications on a finding thatas the debt of the appellant was yet to be 
proved the dividend could not be declared alse in his name as prayed for 
by him. Hence this appeal. 


"3. The only question that requires to be determined is whether tho 
dividend should bave been declared in favour of the Appellant along with 
the Respondents nos. 2 and 3. Section 63 of the Provincial Insolvency Act 
provides ag follows : 


Section 63—“‘Aby creditor who has not proved his debt before 
the declaration of any dividend or dividends shall be entitled to be paid 
out of any money for tho time being ів the hands of the receiver, any 
dividend ог dividents which he may have failed to receive before that 
moncy is applied to the ‘payment of any future dividend or dividents but 

. he shall not be entitled to disturb the distribution of any dividend declared 
before his debt was proved by reason that he has not participated therein.” 
4. It follows; from that section that the creditor who has not 


- - proved his debts shall not be entitled to disturb the distribution of any 


dividend declared before his debt’ was proved. The court below has 
placed reliance on section 63 in dismissing the- applications of the 
appellant. Mr. Chandidas Roy Choudhury, learned Advocate appearing 
on behalf of the appellant submits that in view of section 49 of the Act 
it must be held that the appellant had proved the debt. Section 49 (1) 
provides that a debt may be proved by delivering or sending by post in 
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a registered letter to he cours an affidavit verifying the debt. It is not 
disputed ¢hat the appellant filed the certified сору of the decree in his 
favour and also an affidavit verifying the debt. It is contended that 
ав soon as the requirements of.sub-section I of Section 49 are fulfilled the 
debt becomes proved automatically. Prima facte, it seems that there ів 
some force in this eontention. If no objection is. made by any other 
Creditors to the debt which the appellant claims against the insolvent, in 
that case, forma! order of the court would be sufficient accepting the debt 
oa the basis of the documents referred to in sub-section (1) of section 49. 
Sub-section 3 of section. 33, however, provides that any creditor may 
tender proof of his debt and apply $o the court for an order directing his 
name to be entered in the schedule ав a creditor in respect of айу debs- 
provable:under the Act and not entered ів the schedule, and the court 
after causing notice to be served on the rcceivez and other oreditors who 
have proved their debts, and hearing their objections, if any, shall comply 
with or reject the application, Sub-section (3) of section 33 of clearly 
indicates that the court should adjudicate on the question whether the 
debt of any creditor has been proved ог not only after hearing the 
objections that may be raised by the receiver or any other ereditors who 
have already proved theirs debts. While section 49 lays down the mode 
of proof, section 33 (3) lays down the procedure to ba followed by the 
court waea an objection is filled either by the receiver or any other creditor 
who has proved the debt. So, in this view of the matter, 1t .is difficult 
to accept the contention made on behalf of ths appellant that as soon 
ав the requirement of scetion 49 (1) are complied wish, the debt must be 
held to have been proved automatically. Theclaim by the: appellant is 
yet to be adjudicated by the court below after hearing the objections of 
the other creditors who have proved their debts. In our view, therefore, 
the court below was justified in dismissing the application of the appellant 
for declaration of the dividend also in his favour along with respondents 
пов. 1 and 2. 

5. For the reasons aforesaid, this appeal is dismissed but there will 
be no order for costs. ЕС 

Let ths records bs sont down аз expeditiously as possible. 

Chakravorti, J.: i agree. 

P. R. 
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[ GONSTITUTIONAL WRIT JURISDICTION } 
Before Mr. Justice-Ganendra Narayan Ray 
- ` Decision : “May 12, 1980 
Jamini Kanta Bhunia EE 74 


D» 


EM Petitioner 
é Versus : 
' State. of West Bengal & Ors.- S ae uv Fidis Respondents* 

7 West Bengal Estates Acquisition Act, 1953 (Act 1 of 1954), Secs. 6(1) 
& 44(2а) — Determination’ of question of retontion on determination of 
ceiling іо Big Raiyat Case, when possible ?— Whether proceeding u/s. 6(1) 
can be initatied before another proceeding u/s, 44(2a) is concluded— Whether 
proceedings uuder both the sections, when jconducted by Revenue, Officer 
simultaneously, were malafide ?—How such proceedings are to be dealt 
with. a f | K 
A suo motu proceeding under section 44(2a)-of the West Bengal Estates 
Acquisition Act was initiated on 20.8.79 and the hearing of the case was 
fixed on 30.8.79 but the hearing was adjourned to 30.8.79. On 31 8.79 
'. a Big Raiyat.Case undor section 6(1) of the Act was started although upto 
that point of time these was no occasion to come to any findings in the 
said "proceeding unde? sec. 44(22). It appears thaé both the procecdings, 
thereaftor, continued simultaneously and thé proceeding under seo. 44(2a) 
was concluded exparte on 8.9.79 and the Big"Raiyat Case was concluded 
on 11.9.79.. : . 

i HELD: The point for determination. in the Big Raiyat Case can 
only arise if tha said 44(Ja) "proceeding із finally concluded and if it^ is held 
` thas the original landlord siould be recorded in'the finally published 

revisional record ef rights and for such recordíng his lands would exceed the 
ceiling. But before such adjudication is made in the 4é(2a) proceeding, 
there. cannot bs any occasion to .thihk that ` the said owner had 
really retained lands be yond the celling, and as such, the Big Raiyat 
Case should be initiated against the same. Therefore, the learned Advocate 
for the petitioner is quite justified in his ‘contention that in the instant case 
. the said proceeding was Initiated malafide and with the sols intention to 
conclude the said proceeding against the petitioner and to deprive the 
© petitioner to retain lands permissible in law. "Accordingly the adjudications ` 
. made in both the proceedings are liable-to be quashed. 

S.P, Раі 7 uis 5. {у.с eecefür. Petitioner 
‘Mrs. Geeta Gupta \ EE | een for the State 

` The judgment of. the Court was as follows :— 

This writ petition is directed against an adjudication made under 
section 44 (2a), suo motu of tha West Bengal Estates Acquisition Act being 
Case No. 916 and also an adjudication made in a Big Raiya} proceading 
being Case No. 353 of 1979. : | 


‚..*С. В. No. 3998 (w) of 1980. ` 
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2. 1% appears that the said section 44(22) suo motu proceeding was. 
initiated on 20th August, 1979 and it was directed that notices of tho said 
proceeding should be issued ‘upon the recorded tenants апа ` also, the 

. original, landlord and the hearing was fixed on 30th August, 1979. On. 30th 
Augusts'1979 the case was adjourned for hearing on 8th September, 1979. 
It, however, appears that on 31st August, 1979, the said Big Raiyat pro- 
‘ceeding under section 6 (1) of the Act was ‘started although upto that 
point of timo there was no occasion te come to any finding in the said 
proceeding - únder section 44(22). It appears: that -thereafier both ‘the. 
proceedings continued simultaneously and the 44 (2a) preceeding wae . 
concluded on 8th September 1979.and the - Big Raiyat proceeding was 
concluded on 11th September, 1979. It was held in tho 44 (2a) proceeding 
. that the names of the recorded tenants should be deleted and the original 
landlord's name should be, inserted ‘on the finding that the original 

‚ landlord was in actual physical possession. ` For coming to the said finding, 
it transpires that the Reveaue Officer relied on the report of the Halka 
Officer. “But tho said report was obtaincd ex-parte and no eopy waa made 
available to the present petitioner. It ів, therefore, quite clear and appar- 
ent that the basic principle of natural justice was not followed and both the 

proceedings, viz., 44 (2a) proceeding and‘ the Big Raiyat proceeding 
were disposed of primarily-on the basis. of the report made by the Halka 

_ > Officer without any notice to the petitioner and without giving the peti- 

tioner any oppertunity to 'controvert the same. Itis alao very unfortunate 
that the said Big Raiyat proceéding was started almost simultancously 
with 44 (2a) proceediog. In my view, the question of the Big Raiyat proco- 
eding can only arise if tho 44 (2a) proceeding is finally, concluded and if 
itis held that the original landlord should be recorded in the finally 
published геуізіопзі record. of rigbts and for such recording his lands 

\ exceed the ceiling. But before such adjudication is made іп the 44 (2а) 
proceeding, there cannot be any occasion to think that the said landlord 
had really retained lands beyond the ceiling and, as such, the Big Raiyat 
_ proceeding should be initiated against the вате. In my view, Mr. Pal, 
the learned Advocate for the petitioner is quite justified in his contention: 
that in the instant caso the said proceeding was initiated malafide and 

with the sole intention to conclude the sald proceeding against the 

petitioner and to deprive the petitioner to retain tho lands permissible In 

‘law. - : 
3. Accordingly, the adjudications made in both the said proceedings 

“are quashed. The Revenue Officer will, however, have the liberty to start. 
a fresh proceeding under Section 44 (2a) in accordance with Jaw if on "а 
proper consideration of the materials on record he is prima facie of the 
view thata case for starting a suo motu proceeding has been made out. 

4; Needless to peint out that in the matter of adjudication of any ` 
such proceeding to be initlated, -principles of natural justice has got to be 
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' followed by the Revenue Officer who i is to act два. quasi-judicial autho- 
rity and a Tribunal. It«may also be ‘pointed out that if, on the basis of a 
prooesding under Section 44 (22); a Big Raiyat proceeding is required to 

initiated, then the Revenue Officer muss give the petitionera reasonable 
' time to prefer an appeal uader Section 44 (3) after ensuring that the 
appellant has, been supplied with the copy of the judgment passed in the 
44 (2a) proceeding. The Officers vested with qaasi-judicial power must 
appreciate that they should act with ali reasonable fairness ds is expected 
from a quasi-judicial | body and should alao. engure that the purpose of 
the adjudication is not to frustrato the spirit of the Act but to comply 
with the same. 


The Rule is disposed of as above. · ` There will be no order as to 
costs. 


Р. К. ' а 


55 > = [ CIVIL APPELLATE JURISDICTION | 
| | Before Mr. Justice Manoj Kumar Mukerji 
Decision: June 4, 1980 

Sm. Nirmala Bale Dasi & Aar. =... Appellants 

| | Versus — 

~ Sndarsan Jana & Ors. ur РРР Respondents* 

Specific performance of contract — Suit for— Whether instant solenama 
is a concluded contract, enforceable in law— Representation that something 
will be done in future and party acting пров such representation Effect 
thereof — 

Specific Relief hea (47 or 1963), Sec. 15— Who may obtain 
specific performancs—''Any party thereto"— interpretation of clause (n) 
of Sec. 15 —"Rezdy and willing. to шыш property"—Such intention, 
how to be determined. 

The instant second ime. arises. out of а suit for specific 
performance of a contract, alternatively for injunction. 

The appellants raised three points in support of the appeal. First, 
а plain reading of the solenama in. question would clearly show that it 
was not a concluded contract and as such the question of passing a decree 
foc specific performance of the contract on tho basis of the solenama 
could not and did not arise. Secondly, the suit at the Instance of one 
of the co-promisees for specific performance of the contract was nof 

' maintainable in the absence of any pleading that the other co-promisees had 
refused to join him as plaintiffs and the proof of such pleading. Thirdly, 
she court below erred in passing a decree for specific performance in © 
favour of the plaintiff on the face of the positive that he was not 
ready and willing to purchase the property 5 


*Second Appeal No. 299 of 1972. 
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негр: At her Ите ‘the sélenama was eee the РЕ No. I. 
Urepresented that in case she wanted to-sell the property. in- Suture she 


` would . first offer. the same*-to the plaintiff and others to- enable. -them. а e 


to purchase the same at. the market price. -On such representation. they. 
accepted. the tlile of the plaintiff and also: admitied: that the. relevant ‘record: of. .- 
- rights, wag wrong and such acceptance and admission- ensbled the plaint Nf 10 de 

“obtain the rellefs' prayed for: in the earlier suit. In other words, for. аў; 

^ representation that something will bé done. in future, the person to whom ~ 

"the representation was. mada, acted upon it. Such. а representation would ~- 
amount to an agreement enforceuble by law and the -person to whom such 

: representation was made,.would -be entitled. to: стае relief of specific » 

"i "performance. of contract.. E = Dt 
е There. is nothing in Section 15 of the Specific Relief Act, 1963 which 
forbids one of the joint promisees to institute a ‘suit for enforcing a contract 

, and on the contrary the words, “any party thereto” appearing in clause (a) 

] thereof ‘eléarly envisages. that, оле, ог. some. of the joint promises can ` 

institute such a suit. .. B 

Reading the evidence of the plotntiff esa whole it appears that the ~ 
plaintiff i Was always ‘ready and. WINE, to pun the Property at the 

| market price. : a 

А Therefore. the contentions of th the appellants are iet tenable: ` UE p Ae C 
Cases referred’ to: Е DS. e ee 

. (1) : Вай Nath v. Ksheira Hart SUR AIR. 1955-6 Cal. 210 , ў 
(2) Narain Das v. ‚ Ramánuj Dayal, ПІВ Vol20 Allahabad series, 209 +. 

" (3) Century Spinning and Manufacturing: d y. dés ad MU. 

' pality, AIR 1971 $C 1021 +- -5 NON 
(4) Smt. Кайр Bibi v. Fakir Chondrá, AIR: 1960 Cal. 187. ots 
(5) ` Monghibal у. Cooverfi Untersey,- AIR 1939 PC 170. a, de E 

Prabir Kumar Samanta 207 t. A : for Appellarits .- . 
$. C. Das Gupta and Soumen Das Gupta p. 20 for Respondents 


"The judgment of tho Court was as. follows : —_ 


This appeal is by ths defendants: jin a ‘suit for аре; getformanos ud : 
contract, alternatively for injunotion. р zw 
. 2. Tho case of the .plaintiff/respondent, i in dni ^s as follows :— 
з Abhoy Pada Jana was the owner of a holding, comprising an area of '62. 
‘acre and recorded in the district settlement Канап No. 212 of. Mouza . 
` Agunshi Bhuinera. Abhoy Pada died- ‘leaving behind six sons, ‘namely, ` | 
Rameswar, Prankrishna,. Нагекгізћра, Bharat Kedar and Akhil as his heirs.’ aa 
. Rameswar inherited .08 aore of. the said property and made а giftoftho ` 
same in favour of-hig second wife Nirmala:Bála Jane (defondant No. 1). by. а ` 
. registered-deed dated March 31,1946. Nirmala Bala Jana instituted Titlo. -— 
Suit No. 215 .of 1861; in she Court ofthe Maasiff, Uluberia, against © < 
Sudarshan, Jana (the' plaintiff), the proforma defendant Nos.- 3 and. 4 and 
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one: Baits’ Ја іп respect of the, said. land ‘end structures thereon. The 

` suit was ultimately compromised ‘between. tho parties and i$ was stipulated 
in the solenama that if the defendant. No, 1 intended to sell the aforesaid 
properiy- -or any part ‘thereof in ‘future sho would first offer it at the 
^ »prévailing market price to the other parties to the said solenama. In viola- 
tion of the above express term of the solenama, the ‘defendant No. 1 sold 
Ahe said property, described ín schedule ‘Ka’ of the plaint, to Judhistir 
- (the defendant No. `2) on March 31,1967 without: first offering it to she 
plaintiff and the other parties to the solenama., - On such averments the 
plaintiff prayed for specific performance ‘of the contract. 

3. The plainti£s alternative-prayer for injunction was founded on 
the avorment that in 1368 B. S. he purchased ‘Ol acre out of tho said plot 
(echedule ‘Kha’ to the plaint) and raised residential structures thereon and 
that he had a right of way over the ‘Ga’ schedule land of the plsint, which 
isa part ‘and parcel of ‘Ka’ schedule. 

4. The defendant Nos. 1 and 2. contested the suit by filing a joint 
written statement wherein -they denied the material allegations in the- 
plaint.’ "Their specific case is that. the defendant No. 2 purchased the suit 
property from the defondant No. 1 for a consideration of Rs. 3,500/- by a 
_Yegistered Kobala. dated March. 31, 1967 and that before selling the 
property to the defendant No. 2, the defendant No. 1 had offered it to 
the plaintiff at the provailing market . price but the latter refused to pur- 
chase and that the deféndant/ No. 2 was a bonafide purchaser of the 
property without notice of the earlier suit and the solenama allegedly 
filed in that suit; . ` 

5, The learned Мові, Additional: hark Uluberia, who tried tho 
suit, found that the defendant No. 2 was n bona- -fide purchaser for value 

' without notice of the contract and accordingly disallowed the prayer for 
enforcement .of specific performance of the contract made by the plaintiff. 
Phe slternative cage made out by. 'the- plaintiff, however, found favour 
with ‘him.and he passed a decree for injunction as prayed for. 

6. Against the judgment and the- decree of the . learned Munsi the 
plaintiff preferred ai'-appeal and the defendant No. 2, in his turn, 
` preferred а cross- -objection against the finding of the learned Munsi, in 
respect of the alternative саве of the- plaintiff. The learnod Subordinate 

^ Judge, First Court, Howrah, disagreed with the finding of the learned 
Munsi regarding fhe-main case made out by the plaintiff and allewad , 
the appeal and granted’a decrce for specific performance as prayed for. 
Consequently he also allowed the cross-objection preferred by the defen- 

' dant №. 2. Hence this second appeal by the.-defendants, ` 

7. Mr. Prabir Kumar Samanta, the- learned Advocate appearing 
for the appellants, raised threas points in support of the appeal. Ho firstly 
confended that а plain reading of the selenama would clearly show that 
i$ ‘was cot a concluded contract and as such the question of passing a 
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decree for specific performance of contract on the-basis of the solenama ` 
could not-and did not arise. His second contention was that the suit a% 

the instance of one of the co-promisces for specific performance of Ше: 
' contract was not- mainteinable in absonce of any pleading that the other, 
co- promisses refused to join him as plaintiffs and proof of such pleading. 

He lastly contended that the learned Court below erred in passing a decree - 
for specific performance in favour of the plaintiff on the face of his 
positive admission that he was’ not ready and willing to purchase (һе. 
property et the prevailing market. price. Mr. Dasgupta, the lourned - 
. Advocate sppeariog’ for the- pleintiff/respondent, refuted al the abovo 

contentions raised by Mr. Samanta, Mr. Dasgupta also raised as a 
preliminary objection as to the maintainability of the appeal’ on the ground 
that all the proforma defendants, were not made, party-respondents in the 
iostantappeal ` ME" | | ` 


8. To appreciate the first contention raised by Mr. Samanta it will 
be necessary to detail some of the’ undisputed facts and circumstances 
leading to the filing of the compromise petition and the decree passed in 
termi thercof. (Ext. 4). i 


9,. The property in dispute ів а parcel -of land measuring `08 acre 

. and included in‘the bastu plot No. 851. This. piece of land is à part of 
the bigger bastu plot recorded in plot No. 851 of D. S. Khatian No. 212. 
Rameswar and his five brothers were, co-sharers of this plot and the , 
residential building standing thereon. ‘Rameswar had fous sens by his first c 
w.fe, namely, Suren, Basudeb (sinco deceased), Khagen aud Jagannath. 
Sudarshan (the plaintiff) is the son of Suren while Judhistir (defendant 
No. 2).is the son of Kedar. one of the brothers of Rameswar. Jagannath, 
minor Khokaram (son of Khagen) and the heirs of Basudeb figure as the 
proforma defendants in the sult.out of which the iostant appeal arises, 
Nirmala Bala, the second wife of Rameswar and the defendant No. 1 in ` 
the suit, had no issue. In Title Suit No. 215 of 1961 Nirmala Bala prayed,. 
inter alia, for & declaration of ber title in respect of the property in dispute 
and for a further declaration that the record of rights in respect thereof’ 
„showing the names of the dofendants of the said suit therein were not 
correct. That suit ended in a compromise and in the solenama the 
defendants, including Sudaraban Jana (the plaintiff herein), admitted the 

| title of the plaintiff, namely, Nirmala Bala Devi, in respect of the disputed : 
property nnd also admitted that the entries in the record of rights in 
respect of the said property were incorrect and that it should have bten, 
recorded in the name of the plaintiff. The other relevant term of the 
solenama was that if Nirmala Bala .intended to sell the said property in 
future the defendant Nos. 1 to 4 will have the first choice of purchasing the 
same at the fair market price and if: only they declined to purchase; . 
Nirmala Bala would be at liberty to, sell it to others. І 
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10. Mr. Samanta contended that the said solenama was not п 

. concluded contract and it only recorded some offers and, counter-offers 
made by the parties. According to Mr. Samanta the fact that the 
promiseos wero not obligated to purchase tho property when offered to 
them clearly showed that it was not a concluded contract. Mr. Samanta 
to bring home his point relied upon the judgment of this Court in the case 
of (1) Вай] Nath v. Kshetra Hart Sarkar, reported in А І.В. 1955 Calcutta, 
page 210 which has laid down the tests to determine whether an agree- 
ment was concluded or not. He also relied upon the judgment of the 
Privy Council in the case of (2) Narain Das v. Ramanuj Dayal, reported in 
ILR Vol. XX Allahabad series, page 209. Considering the facts and 


circumstances of tho instant case I am unable to accept the contention 
of Mr. Samanta. ` 


| 15. Reading the terms of the compromise in the background of the 
| above facts and circumstances appearing on the record there cannot be any 
escape from the conclusion that an agreement enforceable by law was 
arrived at between the parties, Nirmala Bala Dasi's right to hbe pro- 
perty, which she obtained by gift from her husband, was clonded by 
the wrong entries made in the settlement record of rights which compelled 
her to file the suit'against her step sons. To set at rest any controversy 
about her right to the property she entered into a compromise whereby 
ber step.sons acknowledged her right and admitted that the entries in 
the record of rights wore wrong, on condition that if she wanted фо sell 
property in future she would first offer it to them to enable them to 
purchase at the prevailing market price. It ів for this consideration that 
her sons entered into the compromise and consequently all the require- 
ments to make the said term of compromise an agreement enforceable 
by law, within the meaning of section 2(h) of the Contract Act, were 
‘fulfilled. The' contention of Mr. Samanta that the fact that the promiseas 
to the said contract, namely, the plaintiffs and the proforma defendants 
could waive their right to purchase the property when offered indicated 
that the contract was not a concluded one cannot be accepted in view of 
the judgment of this Court in the case of  Baij Nath (supra) on which 
Mr. Samanta’ himself relied. In paragraph 20 of the said judgment 
Ronupada Mukherjee, J. speaking for the Cours stated as under :— 
А ' Mr. Gupta on behalf of the ‘appellant contends that his client is 
nof insisting upon proof of defendant's title, and is ready to take tho 
. property with such title as the defendant has got. In other words the 
plaintiff is waiving his right of investigating defendant’s title. But 
subsequent waiver of any of his rights by the plaintiff cannot afford 
any criterion for determining whether there was a binding contracó 
between himself and the defendant at the date of the alleged contract. 
The true test for determining whether there was such a binding contract 
‘is whether the parties wore of one mind on all material terms of the 
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" cóniract at the time 1.18 said to have been finalised between them. dni 
whether they intended that the matter was closed and 'conciuded. 

' between them.” E 
"432; I have therefore no hesitation in сег that the. ‘appellant 
No. 1 ehtered into а contract with the) plaintiff and others to offer tho. 


| ` property: to shem tirst-for purchasiag i in case she decided to sell the same. 


The case of-Narain Das (supra) is of no xisistance to Mr. Samanta. ав 


‘on: “the facis presented before ıt the Court. found that there was по: contract - 


ог agreement between the parties, but only an expectation on eaoh side. 
“13, , The matter can be viewad from ‘a. different’ angle. At. the ^ 


х time the РЕГЕ was exeonted the ‘appellant No. "1 represented that’ Чал 


. case she wanted to sell the property in future’ she would first offer the. 


\ 


' same. ‚}о ‘the plaintiff and others to enable them to purchase the same at | 
_the market, price. For such represontation they accepted the title of the 


plaintiff and also admitted that he record of rights. wero wrong and. auch’ .’ 


' И acceptance and. admissioa enabled the plaintiff to obtain the. reliefs ‘prayed 


for 1а thé'earliez suit. In other words, for a repressatation that somothing- 


` will ba done in future, the person $o whom. tho representetion was made, | 

acted upon. it. Such s representation would amount to. an: agreement- К 
enforceable by law and the person to whom the ` representation was made "E 
‘would be entitled to the equitable felief, of specific . performance. of . 


contract. This position has been made amply, „clear by tbe following 
observation of the Supreme Couct.in ths case of (3)` Century Spinning and 
Manufacturing Ge: у. Ulhasnagar Municipality, - reported in AIR 197 sc 
` 1021 :— 


„За future.. The former may, if itamounts to a representation esto” 
some fact allegéd at the cime to- ba actually - in exii$:nce, raise ad 
ў estoppel, if another person altars his position’ relying upon that герге-' 
seotation. A représentation that something will be.done in the future 


may тезш ір 'а caatract, if another person to whom it is addressed |. ` 


^! “There is nadoubtedly a clear distinction between a ЕЕ У P 
- of an ‘existing fact and a representation that something - will be. done’ " 


+ acta’: upon іс A Tepressatation that something will bé dove in future . . 


is not. а representation that it is true when made." But between a 


representation of a fact which is untrue and а representation express | 


ог implied—to de something in future, there is no olear antithesis. . 
, А ropresentation that. something will be done in futuro. ‚тау involve * 
an existing intention to aet in future in the manner represented, -If 


the roprosentation is acted upon by ‘another’ person iV may, unless. SS 
- the statute governing the person making the representation provides”. 


otherwiss, result: fa ал agreement enforceable at law ; if the statute’ 
‚ requires, that the agreement shall be i in a certain form, no contract 
may result from the repreaeatation and acting therefor but the. law. is 
- not powerless to rais» ia approp: inte cases an _ equity against Ыт’ ae 
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compel performance of the obligation arising out of his representation” 
14. The second contention of Mr. Samanta, in my view, is one 
of form, not of- substance. It is of Course, essential that whon there 
are joint promisecs all of them must be before the Court. Butit io 
not essential that they must joint as plaintiffs when one of such joint 
promisees files a suit for Specific performance as they can be made 
party defendants. In case hawever those of the joint promisees, who have 
been added as defsadanuts, also intend to assert thoir-right- undor the 
contract it may be necessary to transpose them ag plaintiffs and the Court 
may have to give judgment in favour of all of them. But there is 
nothing in section 15 of tho Specifio Relief Aot, 1963 whieh forbids one 
of the joint promisacos to instítüte a suit for enforcing a contract and on 
the coütrary the words "any party thereto" appearing in clause (a) 
thereof clearly envisages that one or some of the joint promisees can 
instiiuto such a suit. If the intention of the legislature was that the joing 
Promisees should have to be clubbed together as plaintiffs it could have 
said “either party thereto” instead of “any party thereto”. Ia that view 
of the matter I am unable to aocept íhe contention of Mr. Samanta that 
in absence of a specific averment in the plaint that the Other promi- 
secs гоЃивёа to join the plaintiff and proof of such averment, the suit wae: 
liable to be dismissed for non-joinder of parties. Та the instant case alll 
the other joint promisees had been made party defendants and nothing 
prevented them from being added as plaintiffs 80 as to enable them to 
assert thelr right under the contract and to obtaia‘ tha relief which the. 
Plaintiff asked for jointly with him. Any dispute the promisees may 
have amongst themselves in such a case, was not for the Court -to decide 
in the suit, nor was the Court being asked to make anew contract for 
the parties. On the contrary, the Court was being asked to enfoice 
the contract as it was originally made. The decision of this Court in 
the case of (4) Smi. Katip Bibi v. Fakir Chandra, reported in AIR 1960 
Calcutta 187, оп which Мг. Samanta relied, is of no assistance to him ; 
эп the contrary, . on reading the same I fiad that it supports the view I 
aave taken. In that case the promisse was ono and after his death all 
ais heirs were not joined as Parties. It was in that context that this 
-ourt held that one or moro of the several heirs of the origiaal promisee, 
г віавіе individual, could not by himself or themselves institutoa nuit 
or specific performance of the centract and reconvayance by making sim 
he remaining heirsas defendants to the suitas on the death of the 
'riginal promises his heirs did not become themselves several joint pro- 
nisees. While во deciding this, Court specifically pointed out that the 
rosition would have been otherwise if there were soveral joint promisces, 
Reliance in this connection may also be placed on the following passaga 
rom the judgment of tho Privy Council in the case of (5) Monghibai v. 
7ooverji Umersey, reported in A.I.R. 1939 Privy Council 170 :— 


` Samanta. 


18 . Sm. Nirmala Bala Dasi v. Sudarsan Jana [1980 (2) CLJ 


- “It has long been recognized that ‘one or" moro" .of sever! persone 
‘jointly interested can briog an action in ‘respect of joint ‘property. 
and if their right to sue is challenged can amend by joining their co- 
contractors as plaintiffs if they will consent or as co-defennants if they 
will not. Such cases as (1879) 11 Ch D.121 and (1898) 2 О B 380 ` are 
r examples of this principle. Nor indeed would it matter -that л ME 
. person had originally sued though he had rio cause of action : 
aco (1902) 2 К B 485. Once all the parties are before the Court, the 
Court can make the appropriate order aad should give judgment in 
: favour of all the persona- interested whether бш be nass йк раш: 
tiffs or defendants.” -` 


н 


EN That brings us to the last contention of Mr. “Samanta, ‘Relying 
_ upon the following statement made by the plaintiff (P. ү: 4) in oross- 
examination : "Iam not wiiling to pay Re. 3,500/- ав the price of the 
property. -I am ready to pay Rs. 300/- ав tho price: of (ће property and 
. mot more than that”, Mr. Samanta submitted that -the learned Court, 
below was not justified in allowing tha plaintiffs, prayer fòr specific por- 
formance of ths contract as he expressed his unwillingness to purchase .the 
property at the prevailing market. price.- Read in-faolation the above 
statement made by the plaiatiff , undoubtedly supports the contention of 
| Mr Samanta bat tho évidence of the;plaintiff when read as a whole 'nega- 
tives the same. The piaiptiff was allalong. asserting that Rs. 3,500/-&hown: 
ag the price of the property {а the conveyance executed by' the appellant 
No. l-in fauoür of the appellant No. 2 жава highly inflated ‘figure and: 
| market Value of the property was not more than Rs 600/-.. Itis in that 
` context that the- plaiotiff ‘made the above statement while relterating 
that he was always rendy and willing to purchase the : “property at the 
market price. 1, therefore, 898 no substance in this convention of ee 
In -view of the abate асаана, ‘the ‘appeal . fails and the same 
is hereby diamissed. No order therefore is necessary om the application 
filed by. the plointiff-respondent challenging the maintainability of the, 
appeal which stands disposed of. In the circumstances of the case, . thére , 
will be: no order 85 fo costs. KSEE i 
PRO TN LM ты e 
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-> en [ CIVIL APPELLATE JURISDICTION ] 
EE а Вејоте Mr. Amarendra Nath Sen,' Chief Justice and 
М. Justice Murari Mohan Dutt 
| | a Deeb 13,1980 ° 
Sint. Sushila Devi Fomra E ... Appellant 
: Versus C 
State of West "— & Ors. T | ... Respondante” 
West Benga] Land (Requisition and Жашны. Act (П of 1948), 
Sec. 3(1)— Power of requisition— Whether instant . requisition order is 
vague ?— Whether land can be requisitioned for purposes of State Transport 
Corporation 2+ Whether notice and hearing are'to be given to person 


whose land is sougbt to be requisitioned before making | the order of 


requisition’ under the Act. 
It is contended, that. the -West , Bengal Land (Requisition and 


Acquisition) Act of'1948 does not' “permit. tho requisition | ог · acquisition 


of land for the purposes ofa corpóratíon Ora company and as such the 


: instant- requisition order for requisition should be quashed. 


HELD: In the. instant case, "although ihe proposed · requisition of 


‘the premises has’ beeñ made fer. the purposes оў the State Transporti 


Corporation, such purposes are: the. „purposes of the. State itself. It is the 
duty of tha State to make suitable. arrangements for the road transport and 


`~ for that purpose the Stare, Transport Corporation has been created. Any 


requirement of the sald corporation. is the requirement of the State. In 
these circusmstances, ft ts diffieuls to accept the contention of the appellant 
that tha purpose for which the’ ‘requisition has been made із not the purpose 
of the State Government and, as such, the impugned: order for requisition 
‘should be quashed on that ground.. So, the land ‘can be requislitoned or 


acquired. for the purposes of the Siate Transport Corporation under the 


provisions of the Weit Bengal Act H of 1948.. Therefore, the seid contention 
is. overruld, 


~- The next сой. of the appellant is that the Lend Acquisition 


| Collector not having glven the appellant any opportunity of being heard 


^ 


before the impugned order of requisition was issued by him, it ie illegal 
and invalid: In other words, it is obligatory оров the respondents to 


observe tho rules of natural justice. It 1s alao submitted thas the provisions 
of-ahe Ac. also give a clear indication that. the rules of natural justice 


should be followed. 

HELD:. The Supreme Cosi: decision. reported in ‘AIR 1971 SC 961 
impliedly everriiles the contention that by necessary implication: the Wost 
“Bengal Act of 1948 contemplates the giving of notice und hearing to the 


. person affected before the making of thé requisition order. 


In view of tha Supreme Court decision reported in AIR 1969 SC 198, 
it cannot be claimed that an order оў requisition cannot be made before 
giving the aggrieved person an opportunity of being heard. 


E * Appeal from Original Order No. 527 of 1977. 


у 2o? , uc / 
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Unless a statute expressly excludes.the application of. the principles 
of natural justice, i$ must always be followed. In otherwords, nothing 
Short of an express legislation can exclude the principles of natural justice. 
It can not be excluded by necessary impl cation. Even if, it is submitted, 


jn any event, the principle of natural Yustice can be excluded by necessary” 


: implication, such implication should not be easily read ; the court should 
be .disinclined to read it.- I$ can only be read, if at all, in very exceptional 
circumstances where compulsive necessity-so demands. . 


“HEED: It is difficult to accept the contention that the exclust on of 

the principle must be ‘by an express legislation and not by implication. 

. The principle of natural Justice can be excluded by a statute by necessary 

implication. The exclusion by express provision and exclusion by necessary 

implication ‘have the same effect, where it is apparent on the face of the 

‘provisions of | the statute that the legislature has intended to exclude the 

‘principles of ‘natural Justice, such intention cannot be Ignored. Whether 

` the principles of natural justice ars to be complied with or not by giving .a 

hearing to the aggrieved party will depend upon' the facts and circumstances 
of each particular case and the provisions of the statute cencerned. 


Nobody should be hurt by any action of an authority without giving Мт 
a notice and a hearing, but this із subject to the legislative intent. . If the. 
А Jegislature either: expressly or by necessary implication excludes the notice 
_and the hearing, the actlon cannot be declared illegal or invalid because of 
the non-compliance of the rules of natural: Justice. US 3 
- In the instant case, the appellant hag not made any representation 
- lo the І. A. Collector who made the impugned order of requisition. 
| Instead the appellant preferred to move under Article 226 of the Constitution 
complaining about. the violation of ‘the ‘rules of natural justice. The 
grievance of the appellant is that although some other more: suitable land. 
was available to the State Government for the purpose of a .sub-depot of 
the State Transport Corporation, yet the disputed land was requisitioned. 
It ts held that the ` question whether a parttcular plot 97 land will -be 
suitable or not should be left to the: Government. 


Cases referred to :— 4 & 
o Sandhya Mukhati & Ors., v. Adattional District ‘Magistrate, 
24 Pgs. & Ors., 1977 (2) CLI 375 , 
(2) State of Bombay у. К. S. Valji, AIR 1956 SC 294 ‘ | 
(3) -Madan | „Gopal Agarwal у.: District Magistrate, Allahabad, АЕ 
Су 1972 8С 2656 
(4) ` Daud Ahmad y. The’ District  Magiomie Allchabad. & Ors., 
"AIR 1972 SC 896 : 
(5) 5. М. Nandy & Ors., у. The. State: ef Wen Bengal & Ors., xd 
1971. SC 961 As 
` (6) Basumatl* Bag y. Collector, Howrah & Ors. 78 CWN ca 


f 
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C) Narendranath Tripathy & Ors. у. The State of West Bengal & 
Ors., 78 CWN 397 ' ; А 


(8) Mihir Kr. Sarkar & Ors. v. The State of West Bengal & Ors., AIR 


1972 Cal. 8 В 


(9) Saktipada Mondal & Ors. у. Collector, Hooghly & Ors., AIR 
1976 Cal. 282 
(10) Sm. Maneka Gandhi v. Union of India & Anr., AIR 1978 SC 597 
(11) Suresh Koshy Geerge v. The University of Kerala, AIR 1969 SC 198 
(12) Mohinder Singh Gill & Anr. v. The Chief Election Commissioner, 
New Delhi & Ors., AIR 1978 SC 851 ‚ 
(43) Gullapalli Nageswar-rao and Ors., у. State of Andhra Pradesh & 
| -Ors., AIR 1959 SC 1376 
(14). Commissioner of Income Tax, Calcutta у. B. N. Bhattacharjee & 
Anr., AIR 1979 SC 1725 
(15) Abrasives and Castings Lid. & Ors. v. Union of India & Ors., 
An unreported decision in disposed of on Jannary 22, 1975 (in 
matter No. 840 of 1973). . | . 
R. C. Deb | ...--.--Јоғ Appellant 
Nara Narayan Gooptu, Government Pleader ens. for Respondents 

The judgment of the Court was as follows :— 

Dutt, J.: In this appeal, the appellent Sushila Devi hac 
challenged the propriety of tho judgment of C. K. Banerji, J. By the said 
judgment, the learned Judge discharged the Rule Nisi issued on the appli- 
cation of the appellant under Article.226 of the Constitution. 

2. The respondent no. 5, Mannulal Fomra, is the owner of premi- 
aes nos. 83 and 84, Acharya Jagadish Chandra Bose Road, Calcutta, 
comprising both land and buildings. The appellant is a tenant of a 
portion of the said premises and one Madanlal Fomra is a tenant of the 
remaining portion of the said premises. It is alleged that the appellant 
carries on her business under the name and style of “Phumbhra Agenoies 
Road Transport Company” in the said two premises. The respondent 
no. 2, the First Land Acquisition Collector, Calcutta, served an order 

, dated April 23, 1976 under section 3(1) of the West Bengal Land Requi- 
sition and Acquisition Act, 1948 (Act II of 1948), hereinafter referred to ва 
the Act, requisitioning the whole of the said premises no. 83 and part of 

` the premises no. 84, Acharya Jagadish Chandra Bose Road, Caloutta for 
the establishmené of а sub-depot of the Calcutta State Transport Corpora- 
tion. The measurement and ‘description of the requisitioned land have 
been given in the Schedule to the impugned order. The Schedule io as 
follows : iy «a 
SCHEDULE 

x JH Description of the land | f 

Land measuring more or less 3B-10K-3Ch-5 Sq. ft. equivalent to 1.2645 

acres ог 0.5117 hectare comprising premises пов. $3 and 84 (portion)., 


\ 
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Acharya Jagadish Chandra Bose Road in Ward No. 56 of the Calcutta 
Municipality.in the о!%у of Calcutta and bounded on the— 0 
- North— By premises no. 84 (Por. апа 85, Acharya Jagadish -Ch. 
Bose Road and 76, DurgaCharan Doctor Road. CE E. 

' Bast— By premises no. 84 (remaining portion), 82, 81/2B, and 8С; - 
Acharya Jagadish Ch. Bose Road. : f de 
`~." South — By premises no. 80, 81/2B, and 8C, Acharya Jagadish Ch. - 

` "Bose Road. `. ' ; | 
-West—By premises по. 68/1,52/1, 53B, C, D, A, Durga Charan 
‘Doctor Road. | | а EY SS "MN : 
3. The appellant being aggrieved by the said order of requisition ` 
moved this Court against the same and obtained a Rule Nisi out of which | 
this:appeal arises. At the hearing of the Rule, the appellant ‘ehallenged” 
the legality of the order of requisition on three grounds . (1) theimpu- 
gned, order was bad for its vagueness, (2) the Act did not authorise the 
requisition or acquisition of land for the purposes of any juristic person 
like the State Transport Corporation, and (3) it was made in violation of 
the principles of natural justice: The leained Judgo overruled all- the 
three contentions of tho appellant and discharged the Rule. Hence this 
appeal. aa Si 
.4. Tho вате contentions as made before the learned Judge have been 
repeated. before ut on behalf of the appellant. Мг. К. C. Deb, learned , 
“Counsel appearing on behalf of the appellant, submits that the order of 
requisition is vague and it should ba'quashod on that ground. Our atten- 
tion has been drawn to the Schedule of the requisition order which’ has 
_ been setout earlier. Under that Schedule, the area of land that hes been 
requisitioned is stated to be 3B-10K-8Ch-5 Sq.ft. which is equivalent to 
70 cottabs 8 chhataks 5 sq.ft. Та paragraph 23 of the writ petition, it 
has been alleged that the vacant land of the said two premises measures 
80 cottabs'2 chhataks, more or less It is contended that the impugned 
order not -having specified by demarcation the area of 70 · cottahs 8 chha- 
taks 5 sq.ft. of land sought to be requisitioned out of the total vacant 
land of 80 cottahs 2 chhateks, it is vague and cannot be given sffect to. 
Evon assüming that the premises comprise a total. area of 80 cottahs 2 
chhataks ef vacant land, it is difficult for us to accept the contention of 
the appellant that the area of land which bàs been requisitioned bas not 
. been-clearly specified by demarcation in the impugned order, for the con- 
tention completely overlooks the fact -thaà she Schedule of the impugned 
order contains the boundary of the land sought to be requisitionsd. In 
the writ petition, she eppsllant has поё challenged the correctness -of the 
boundary of the requisitioned land. Indeed.there is no mention in the 
writ petition about the boundary given in the impugned order. There 
can.be по doubt when the land has been described by boundary it can 
be easily identified. - us t 3 


t 


х 
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5. Let из now consider the correctness of the statement of the 
appellant: that the premises nos. 83 and 84, Acharya Jagadish Chandra 
Bose Road contains a total area of 80 cottahs 2 chhatake of vacant land. 
In' paragraph 1 of the writ-petition, it has been alleged that the total area 
-of the said two premises measures 93 cottahs 2 chataks 18 sq, ft., but In 
the letter dated June 3/4,1976 written on behalf of the appellant to the Sec- 
retary, Ministry of Laud and Land Revenue, Government of West Bengal, 
demanding justice it is stated that the-said two premises comprise an area 
of 4 bighas 10 cottahs 6 chhataks which is equivalent to 90 cottahs 6 chha- 
taks. In paragraph 22 of the writ petition, the area covered by the build- 
ings and structures has been stated to be 13 cottahs 18 sq. ft. If this area 
is subtracted from, the total area of the premises; the area of the vacant 
land will be obtained. . But the appeallant has given two different total 
areas of the said two premises. If we proceed on the basis that the total 
area of the two premises is 90 cottahs 6 chhataks, then {һә area of the 
vacant land сотев ќо 77 cottahs 6 chhatake 18 sq.ft. So it is difficult 
for: us to accept the statement of the appellant in paragraph 23 of the 
writ . petition that the area of the vacant land ів 80 cottahs 2 chhataks. 


` 6. ln paragraph 3 (h) of the affidavit-in-opposition sworn by the 
respondent no. 4, 1he General Manager of the Caicutta State Transport 
Corporation, it is stated that the vacant land of the sald two premises 
measures -about 3 bighas 16 cottahs 30 chhatak 35 вд. ft. having a front- 
age of 30 ft. and in paragraph 3.(j) 16 is stated that possession of the 
said 3 bighas 16 cottahs 8 chhataks-5 sq. ft. of vacant land was taken by 
the First Land Acquisition Collector, Calcutta оп April.26, 1976 at 2 P.M. 
In the said paragraph, the boundary of the said quantity of land has been 
given. The boundary is identical with the boundary that has been 'given 
in the Schedule to the impugned order. The possession certificate which 
is Anbexure 'A' to the affidavit-in-opposition of the тезро: епі no. 4 
shows that possession was taken of 3 bighas 16 cottans 8 cLhataks 5 sq. ft. 
of land. Mr. Nara Nerayan Gooptu, learned: Senior Government Pleader, 
submits that the requisition was made of the vacant land measuring 3 
bighas 16 costahs 9 chhataks 5 sq. ft. of land appertaining to the said 
two premises and not 3 bighas 10 cottahs 8 chhataks 5 sq.ft. The 
original requisition order hes been placed: before us and it shows that the 
area of jhe land which has been requisitioned is 3 bighas 16 cottahs . (вої 
10 cot:iahs) 8 chhataks 5 sq. ft. He submits that in the copy of the order 
„that has been served upon the appellanta mistake has been committed 
in mentioning the area of the requisitioned land as 5 bighas 10 cottehs 
8 chhatake 5 sq. fi. But the equivalent area: of the requisitioned land as 
mentioned in acres or hectares is quite correct. It ia not disputed before us 
on behalf of the appellant that 1.2645 acres or 0.5117 hectares as men- 
tioned іа the Schedule fo the impugned order ів equivalent фо 3 bighas 
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16 cottahs 8 chhataks 5 sq. ft. of land, that ig, 76 cottaha 8 chhataks 5 
sq.ft. Ithas been already stated that the' area of vacant land as. stated 
by the appellant in paragraph 23 of the writ petition cannot be accepted, 
for. there is 4 discrepancy about the total area of the said two premises 
as given in paragraph 1 of the writ petition and in the said letter demand-. 
ing justice. -In our View, we do not find any reason why we should not 
accept the оазе ої the respondent that the total area.of the vacant land is 
76 cottahs and odd and the same is-covered by the impugned order. In any 
event, there is no substance in the contention that the area of the land 
sought to be requisitioned has not been demarcated in the impugned order. 
and, as such, tho impugned order is vague and cannot be given effect to. 
Such a contention is not available to the appellant inthe face of the 
boundary of the -requisitioned lend as given inthe Schédule to the 
impugned order. The learned Judge, in our opinion, was perfectly justi- 
fied in overruling the contention of the appellant that the пшршше 
order was vague. 5 


7. Next itis contended that the Act does not permit the requi- 
sition or ‘acquisition of land for the purposes of a Corporation or 
a Company. Ја support of this contention, reliance has been placed 


.. On behalf of the appellant on my judgment in (1) Sandhya Mukhati & 


Ors v. Additional District Magistrate, 24-Parganas & Ors., 1977(2) 
C.L.J. 375. In that case, land was requisitioned for the purpose of the 
members of a Co-operative Society, Madhyamgram Pathiparsastha 
Baboshayi Samity. 1% was observed by me as follows : 


“The purposes which are mentioned in section 3(1) of the Ac? are 
undoubtedly püblic purposes. The Act does not make any provision 
for requisition or acquisition of lands for the benefit of any individual 
society or company, like the Land Acquisition Act which provides for’ 
aequisition of land for a company. In the absence of any specific 
Provision in that regard any: requisition or acquisition of land for the 
Purpose of an individual or a society or a company will not be a public 
purpose ora purpose for the community. If the disputed land 

` is requisitioned, the same hae to be distributed among the members of 
: the respondent Samity... ...... d 


I do not think, that the said Өй supporte the conteation of the ' 
appellant. In Sandhya Mukhatls case (supra) the requisition was “made 
for the purposes of the Samity so {һай after the requisition of the land, 
it would be distributed among the members of ‘the Samity ; the purpose . 
for which the requisition was sought to be made was not a public purpose, 

In the instant caso, however, although the requisition has been mado for. 
the purposes of the State Transport Corporation, such purposes are the 
purposes of the State itself. The learned Judge has also rejected this 
contention and, we think, rightly, He has ínter alia ralied upon a decision | 
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of the Supreme Court in (2) State of Bombay v. К. S. Уай, A. I. R. 1956 
5. Є. 294. In that case, a part of a building was requisitioned for 
providing. accommodation to an: official of the State Road Transport 
Corporation under the Bombay Land Requisition Act, 1948. In that 
-case, it has been observed by tho Supreme Court that providing living 
accommodation for its empleyces is a statutory activity of the Corporation 
and i$ is essential for it to provide for such accommodation in order to 
ensure an efficient workicg of the Road Transport system and it must, 
` therefore, be held that the impugned order was validly passed under the 
Bombay Land Requisition Act, 1948. In our opinion, the same principle 
" should apply to the instant case. It is the duty of the State to make 
suitable arrangement for road transport and for that purpose the State 
Transport Corporation has been created. Any requirement of the Cor- 
poration 1s the requirement of the State. In these circumstances, it ів 
difficult to accept the contention of the appellant that the purpose for 
which the requisition has been. made ıs not the purpose of the State 
Government and, as such, the order of requisition should be quashed on 
that ground. We hold that the land can be requisitioned or acquired for the 
purposes of tho State Transport, Corporation under the provisions of tho 
Act. The contention of the appellant is, accordingly, overruled. 


‚ 8: The last point that has been strongly urged by Mr. Deb is that 
the Land Acquisition Collector not having: given the. appellant an oppor- 
tunity of being heard before the impugned order of réquisition was issued 
by him it is illegal and invalid. It 18 contended by him that.the obser- 
vance of the rules of natural justice is implicit in the provisions of the 
Act. , In ether words, it is obligatory upon the respondents to observe 
the rales of. natural justice, that 1a, by giving a hearing to the person who 
will be affected by the order of requisition before such an order is made. 
1t is also submitted by. him that the provisions of thé Ас? also give a cloar 
indication thag the rules of natural justice should be followed. In 
support of this contention Mr. Deb has placed strong reliance on the 
decision of the Supreme Court in (3) Madan Gopal Agarwal v. District 
Magisirate, Allahabad, A.I.R. 1972: S.C. 2656. In that case, the house of 
she appellant was requisitioned by the District Magistrate under section 3 
- efthe U. P. (Temporary) Accommodation Requisition ; Act, 1947. Section 
: 3 of the U.P. Acs provides as follows : / кре 


“If in the opinion of the District Mogistrate it is necessary to 
requisition any accommodation for any public ‘purpose, he may, by 
order in writing requisition such accommodation and may direct that 
the possession thereof - shall bc delivered to him’ within such period ав 
niay be specified in the order, provided that the period so specified 
shall not be less than fifteen days from the. date of the. service of the 
order ; - < 


У 


Y 
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© Provided also that no ‘building or part ` ofa building exclusively 

used for religious worship shall be requisitioned under this section. 
` Provided further that no accommodation which ів in ‘the actual 
occupation of any person shall be requisitioned . unless the District 
` Magistrate “is further of the opinion that suitable accommodation 
axiste for his needs or hes been provided to him.” Qu 


9. Ithas been observed by the Supreme Court that although the 
said Act does not contain an express, provision for notice and hearing 
before the making of the requisitioning order, such в provision should 
be read there by necessary implication. The requisitioning of the 
property deprives the owner of the property of the right te hold . and 


„enjoy the property as .he hikes, - Jt is, difficult to assume that the 


legislature would have ‘intended to deprive him of his cherished right 


without notice and hearing Thereafter, the Court- points out that, 
there are objective factors which should Бе enquired into before .. 


any order is made. With regard tothe first proviso to section 3 of 


the implication of notice and hearing ‘in .the main part of section 3. 


~ Further, itis pointed out that the second proviso also requires that the 


: owner - of the property should be heard before it is requisitioned. 


10. .Section 3 (1) of the Act with which wo are concerned also 
sontains a proviso” which is somewhat similar to the first proviso in the 
U. P. Act. Mr. Deb has strongly relied on the observation of the Supreme 
Court that has been mado on the first proviso to section 3 of the ОР. 
Act, namely, that it strongly suggests the implication of notice and 
hearing. It is contended by him that in view of the said decision of the 
Supreme Court, it should be held that itis implicit that 'before thé 
making’ of an order of requisition the: person affected should be given a 


‘notice and hearing. There can be no doubt that although the U.P. Act 
does not contain an express provision for notice and hearing, such a 


provision is implicit in' the said Act as has-been held by the Supreme 
Court in Madan Gopal’s case (supra). In the U.P: Act, the second 
proviso enjoins that no accommodation which 4s in actual occupation of 
any persen shall be requisitioned unless the, District Magistrate is ‘further 
of the opinion that suitable ‘alternative accommodation: exsits for 
his needs or has been provided to him. This сап not be done without 
hearing the person who is in actual accommodation and in 
case he has no‘suitable alternative accommodation, his property cannot be 
requisitioned without providing him such accommodation. It ів true that 


_ the Supreme Court hag also observed that the first provise suggesta 


the implication" ‘of giving notice and hearing, but in our opinion, the 
judgment of the Supreme Court should be read ав а whole. _It is not 


known what the decision of the Supreme Court would have been if ' 


t 


‘the U.P. Act, it has been observed that the proviso strongly suggests , 


E 
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there had been no such provision, like the second proviso to section 3 
ofthe U.P. -Act. In the U. P.-Act, the indication of .the legislature 
is very clear. Isis not tho inteation of the legislature фо deprive 
а person of his accommodation without: providing a suitable alterna- 
tive accommodation to him if he has no such accommodation. As has 
been stated already, this cannot be done without giving the person 
“concerned a hearing. It has to be ascertained from him whethar he 
has an alternative accommodation and in case he has not, he has бо 
bs provided with: such accommodation. Tho existence of the second 
Proviso in the U. P. Act and the absence of such a proviso in the Act 
with which we are conceraed have made a good deal of difference. In 
this connection, we may refer to a decision of the Supreme Court in (4) 
Daud Ahmad v. The Distriet Magistrate, Allahabad and others, А I.R. 1972 
S. C. 896. This case also relates to the requisition. of an accommodation 
. under section 3 of tho U. P. Act. Ia this case, the Supremo Court has, on 
a consideration of only the second proviso to section `3 of the U. P. Act 
observed, that the person affected should be given a notice and hearing 
, before any order of requisition is made. Further, it has been observed :— 
“Ir ia the nature of the power and the circumstances and conditions under 
which it is exercised that will occaaion the invocation of the prinoiple of 
natural justice. Deprivation of Property affects rights of a person. If under 
the Requisition Act, the petitioacr was to be deprived of the occupation of 
the premises the District Magistrate had to hold an enquiry in order to 
arrive at an opinion that there exiated alternative accommodation for the 
petitioner or the District Magistrate was to provide alternative accommo- 
dation.” So, in our opinion, it is apparent that in view of the second 
proviso to the U. P. Act, the Supreme Court held that the principle of 
natural justice should be followed before apy order of requisition is made. 
11. We may now refer to a decision of the Supreme Court in (5) 
5. M. Nandy and others v. The State of West Bengal and others, A.T.R. 
1971 S. C. 961, which has been strongly relied on by Mr. Gooptu, learned 
Counsel for the respondante. This is a case of requisition under the Act with 
which we are concerned. The appellants in that case challenged the 
constitutional validity of the Act on three gtounds: (1) there is no 
provision for a notice to the owner or the occupier of the property before 
an order of requisition is passed, (2) there is ne provision for an appeal 
against an order of requisition and (3) a civil suit is barred under section 
11 of the Асі, On the first ground of attack to the constitutional validity 
of the Act, namely, absence of.a provision for a notice’ to the owner or 
the occupier of the property before the making of an order of requisition, 
the Supreme Court observed as follows :. _ 
"It is true that there is no express provision to mske'a ropresen- 
tation ageinst an order of requisition, but there is no bar to a 
representation being made after an order is served under Section 3(2) 


» 
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‘of ‘the Act. We have no doubt- that if the representation: raises а 
point which overrides the public purpose it would be favourably 

: considered by the State Government or other Government authoritics 
_ ав the case may be.” З р L 
..127 This case, in our opinion, is an а authority for the view that tho Act 

· does nog contemplate giving of a. notice and‘ hearing to the person affected . 

before the making of an order оѓ requisition. Such a provision ів not 

implicit in the Act. The only remedy that. is available to the. aggrieved 

. person is that.he will be at liberty to make a representation to the autho- 

rity concerned after i an order of requisition is served under section 3 (2) of 


* the Act. It is, however, contended by.- Mr. Deb ‘that in S. M. Nandy's 


' саво (supra) the Supreme Court has made'the said observation іп repelling 
the contention that the Act is constitutionally ‘invalid, as it Љав nos made 
any- provision for notice to the owner -before the making of a requisition 
order. The Supremo Court has not considered whether the provision for 
“notice and hearing is implicit in the Act or not. , We are unable to accept 
“this contention. . If, by necessary implication, the Act provided for notice 
and hearing b:fore the order of requisition. was ‘made, in that case, the 
“Supreme Court would have repelled the contention of. the invalidity of 
the Act for. the absence of an express provision in this regard on the 

? ground that Бу necessary implication such a provision was contem- 
plated, but. that was not the finding ef the Supremo . Court. In these 
cirsumstances, In our view, the said observation in S. M. Nandy’s case 
(supra) impliedly overrules the contention that by necessary implication 
the Act contemplates the giving of notice and hearing to the: person 


, affectrd: before. the making of an order of requisition. 


“13, Ѕо far as this Court. is concerned, it hae been consistontly held on 
die authority of the decision in S. M. Nandy’s case (supra) that . the Act 
docs 004. contemplate by necessary implication the giving.of.a notice 

„and hearing to the aggrieved party before any order of requisition is made 
(6) -Basumaii Bag у. Collector, Howrah and others, 78 CWN 29; 
(7) Narendra: Nath Tripathy and others, v. The State of West. Bengal 


` and others, 78 ‘CWN 397; (8) Mihir -Kumar Sarkar end others, ~. 


the State of West,-Bangal and others, AIR 1972 Cal. 8; (9) Saktipada : 
Mandal and others:v. Collector, Hooghly and others, AIR 1976 Cal. 
282. In discharging the rule, the, learned Judge has also nee 
reliance on the above decisions of this: Court., 

`> 14. Narendra Nath Tripathy's- саве referred: to. Shave ів a -Bench 
decision of this Court consisting of Ay ©.’ Gup a апа 8:К, Dat a, JJ. In 
that case, the appellants whose land ‘was requisitioned undor the Aci 
moved a writ petition. before this Court and obtained a Rule Nisi. -One of 
the points tha? was urged on behalf of the appellants was that the rules 
of natural [иш required that the owners of the land should be given an 
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opportunity to ‘iow cause against the order of requisition. That conten- 
‚ Чоп was overruled by the learned single Judge and on appeal, the 
Division Bench upheld the order of the learned Judge. ‘In discharging 
the Rule, S. К. Datta; J. held'on the authority of the decision of the’ 
Supreme Court in S. M. Nandy’s case (supra) thet the application of 
the principles of natural justice was excluded by necessary implication. 
‘ALC. Gupta, J. sould not subscribe to that. view. It was, however, 
observed by Gupta, J.: “Ia any case, if it was open to the appellants to 
‚ make a representation after they were served with notice. under section 
3(2) of the Act, they have not done so, They cannot therefore make & 
А grievance now that they had no opportunity to show cause against the 
order of requisition.” So it follows from the observation of Gupta, J. 
~ that the principles of natura! justice will bo sufficiently complied with if the 
~ authority concerned considers any representation mede by the aggrieved 
person after he has been served. with an order of requisition. As the 
appellants did not mako any representation after they were served with the 
order of requisition, Gupta, J.'concurred with the view of S. К. DattaJ. 
; that the appeal should be dismissed. This case is, therefore, of no help 
to the appellant. 

' 15. It bas, however, been urged by Mr. Deb that the field of 
operation of the principle of natural justice has been extended to a large 
extent. He submits that it is now established law that the principle of 

, natural justice, that is to say, opportunity to give a hearing must be 
observed before tsking any action prejudicial to any person. He has 
placed strong roliance on the observation of the Supreme Court in (10) 
Smt. Maneka Gandhi v. Unión of India and Anr., AIR 1978 SC 597, 
that the law must, therefore, now be taken to be well settled that even 
in an administrative proceeding, which invelves civil consequences, the 
doctrine of natural justice must be held to be applicable. Relying on 
this observation, it is contended on behalf of the appellant that before 

" making an ordor of requisition which invariably affects: the- owner or 
occupier of land with civil consequences, such owner or ocoupier should 
be given an opportunity of being heard. In Maneka Gandhi’s cese (supra) 
"the Supremo Court has relied on the observetion made by it in an enrlicr 
decision in (11) Suresh Koshy George ү. the University of Kerala, AIR 
1969 SC 198. It hes been’ observed ‘that the rules of natural 
justice are not embodied rules. What particular rule of ‘natural justice 
should apply to'a given case must depend to a great extent on the facts 
and circumstances of that case, the framework of the law under which the 
enquiry is held ‘and {һә constitution of the tribunal or body of persons 
, appointed for that purpose. Whenever a complaint is made before а court 
that some principle of natural justice had been contravened tho court hag 
to decide whether the observance of that rule was necessary for a just 
decision on the facts of the саве. Soin view of the said observation it 


ts 


30- Smt, Sushila Devi Fomra v. State of W. B. [1980 (2) CLJ 


cannot, in our opinion, be claimed that an order of requisition cannot be 
made before giving the aggrieved person an opportunity of being heard. 
In this connection, we may refer to the decision of the Supreme Court: 


` in S. M. Nandy's case (supra) where, it appears, the consideration of. 


а representation that may be mado subsequent to the service ofan order 
of, requisition under section 3(2) of the Act bas been considered 
to be sufficient compliance with the rules of natural justice. Is bus been 
stated already that Gupta, J. also seemed to take the same view in Narendra. 
Nath. Tripathy’s case (supra). : Die 

16. Next it is contended by Mr. Deb that unless a statute expressly 
excludes the application of the principle of natural justice, it must’ always. 
be followed. He submits that nothing short of an express legislation 
can exclude the principle of natural justice. Accordingto him it cannot 
be excluded by necessary implication. He, however, admits that it is 
nof clear whether the principle of natural justice can be excluded by ' 
necessary implication or not. He submits that in any event, ifthe principle 
сап be excluded by necessary implication, such implication should not be 


-easily read; the court should be disinclined to read it. It can 


be'only read, if at all, in very exceptional circumstances where compulsive 
necessity so demands. Iu support of his contention, he has placed. 
reliance on а docision of the Supreme Court io (12) Mohinder Singh ` 
Gill and another v.: the Chief Election Commissioner New Delhi and others, 
AIR 1978 SC 851. In' that case, Krishna Iyer, J. observed :— 


‚ "Indeed, natural justice ів a pervasive facet of secular law where a ` 
spiritual touch enlivens legislation, administration and adjudication, to 
make fairness a creed of life. It hag шару colours and shades, many 

. forms and shapes and, save where valid law excludes, it apples when 
' people are affeoted by acts of authority. .]t is the bone of healthy 
government, recognised from earliest times and not a mystic testament 
of judge-made law "' 
Much emphasis has been given by Mr. Deb in his argument on the expres-, 
sion in the above observation “where valid law excludes” Is ін argued. 
that unless. the principles of natural justice are expressly excluded by 
valid law, it bas got to be observed. Іх is true that іп Mohinder Singh’s 
case (supra) the Supreme Court ‘has greatly emphasised the need for . 


„observance of the principle of natural justice in all actions. Butitis diffi. 


cult to accept the contention of the appellant that the exclusion must be 

by an express legislatlon and' not by implication. In paragraph 76 of the 

judgment‘in Mohinder Singh’s саве (supra), Krishna Iyer, J. observed : f 
` “We have been told that wherevor. the Parliament has intended a 
hearing it has said so in the Act and tho rules, and inferentlally where 
it has not specificated it is otiose. There is no such sequatur. The ·. 
silence of a statute has no exclusionary effect except where it flows 
from necessary implication." 


H 
4 
à 
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‘This observation, in our opinion, supports the view we have-taken, namely, 
that the principle of matural justice can be excluded by a statute by 
necessary implication. 


17. In this connection, we may refer to two other decisions of the 
Supreme Court, which have been relied on by Mr. Deb in support of his 
‚ contention that the principle of natural justice can only be excluded by 

express legislation. In (13) Gullappalli Nageswarrao «nd others v. 
„State of Andhra Pradesh and others, A.I. R., 1959 S. C. 1376, there is an 
observation that unless the legislature clearly and expressly ordained to 
the contrary the principles of natural justice cannot be violated. In (14) 
Commissioner of Income-tax, Calcutia v. B. М. Bhattacharjee and another, 
А.Т. R. 1979 S. C. 1725, Krishna Iyer, J, has observed that even apart 
from any specific provision, it is legal fairplay not to hurt any party 
without hearing him unless the Act expressly excludes it. We have already 
set out the oservation of Krishna Iyer J. in Mohinder Singh’s case, (supra) 
which supperts the view that the principles of natural justice can Бе 
excluded by necossary implication. In our opinion the exolusion by express 
provision and the exclusion by necessary implication have the samo effect. 
Where it is apparent on the face‘of the provision of a statute 
that the legislature has intended to exclude the principles of 
natural justice, such intention cannot be ignored. It is true that 
in Nageswar Rao’s case (supra) snd'in. B. N. Bhattacharjee's case 
(supra), tho Supreme Court has observed about the express exclusion 
of the principle of natural justice by a statute, but in our opinion, it does 
not follow from such observation that where a statute excludes the 
principles of natural justice -by necessary implication, still it has to be 
complied with. In our view, whether the- principle of natural justice 
is to be complied with or not by givinga hearing to the aggrieved party 
will depend on the facts and ciroumstances of each particular case and 
the provisions of the statute concerned. J may now refer to an unreported 
decision of my Lord, the Chief Justice (as he then was) in (15) Matter 
No. 840 of 1973 (Abrasives and Castings Lid. & otthers т. Union of India 
and others) disposed of on January 22,1975. In that саве, the validity 
of an order made by the Central Government under section 18AA of 
the Industries (Development and Regulation) Act, 1951 was challenged 
ina writ petition under Article 226 of the Conatitution. The principal 
point that was argued in the caso wag thatin making an order under 
section 18A A(I)(b) of the Aet, the Central Government did not comply 
with the principles of natural justice. My Lord, the Chief Justice observed 
that the provision of section 18AA(1) empowering Central Government 
{ө pats an order without any prior investigation did not indicate or 
suggeat that in making an order, under that section, principles of natural 
justice were not required to be observed. It is thus apparent that 
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my Lord took the view that principles of natural justice were nos excluded 
by necessary implication by the provision of sectien 18AA(1). 

18. We may now deal with the contention of the appellant that 
even assuming that the principle of natural justice oan be excluded 
by necessary implication, such implicauon should not be easily 
read. and i$ can be only read, if at all, in very exceptional 
circumstances where compulsive necessity so demands. In support of 
this contention, learned Counsel for the appellant has relied ‘on the 
observation in Maneka Gandhi’s case (supra). It has ‘been observed 
in that cage that except in very exceptional circumstances where com- 
pulsive necessity so demands, the principle of natural justico -must not 
be jettisoncd. At the same time, it has been observed that since the 
right to prior notice and opportunity of hearing aríaes only by impli- 
cation from the:duty to act fairly it may equally be excluded were 
having regard to the nature of the action to be taken, its object and 
purpose and tho scheme of the relevant statutory provision, fairness 
in action does not demand its implication and even warrants its exclusion. 
In our opinion, nobody should be hurt by any action of an nuthority 
without giving him a notice and a hearing, but this is subject to the 
rule of legislative intent. If the legislature either cxpreesly or by necessary 
implication excludes notice and hearing, the action cannot be declared 
illegal or invalid because of the noa-compliance of the rules of 
natural justice. 

19.. In the instant case, .the appellant has not made any repre- 
sentation, to the Land Acquisition Collector who made the impugned 
order of requisition. Instead, the appellant preferred to move this Court 
under Article 226 of the Constitution complaining about the violation of 
the rules of natural justice. The grievance of the appellant is that 
although-some other more guitable land was available to the Government 
for the purpose of a sub-depot of the State Transport Corporation, yet 
the disputed land was requisitioned. In our opinion, the question 
wliether a particular plot of land will be suitable or not- should be left 
to the Government as observed by the Supreme Court in S. М. Nandy’s 
case (supra). The decision of the Supreme Court in S. M. Nandy’s case 
(supra) is directly en the Act with which we are concerned and, we think, 
we are bound by that decision. No other point has been urged in this 
appeal. Ў 

This appeal is, сне dismissed, but in view of the facts and 
circumstances of the case, there will be no order for costs. 

Sen, C. J. : I agree. І 

N.C. S. 
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- [ CRIMINAL REVISIONAL JURISDICTION J 
Before Mr. Justice: ‘Nirmal Chandra Mukherji 
| , Decision : May 15, 1980 
` Raj Tilak Mitra i 1... Petitioner 
е "Versus І i 
Himangshu Chatterjee &QOr.. en eee ees Opposite Parties 


" Code of Criminal Procedure, 1973, (Act 2 of 1974), Sec. 319— Whether 
au accused who has already beem discharged by order of court, can be 
brought again as an accused in the seme proceeding— Interpretation of 


- expression "any person not being an accused" . In. Section 3:9(1) of the 

Code.. р 
| The police on the receipt off complains against three persons started 

а ‘саво, After investigation, the police: submitted challan against the 
accused Himangshu under Seo. 324 IPC. The І.О. prayed for the discharge 
of the othec two accused, Arunangsu and Biswanath. On behalf of the 
prosecution, an application: was filed for summoning the said two 
acoused persons and they were duly summoned. Тһе learned Magistrate, 
on being satisfied on tno statements made under section 161 of the Code 
aud on other materials oa record found that the charge against Biswanath 
was groundless and as such discharged him. The learned Magistrate bow- 
ever. framed charges against Himangshu авд Arunangsu. It was after PWI 
was examined in-chief, an . epplicition was made on 22.11.78 by the 
Additional Public Prosecutor under section 319 of the Code for includ- 
ing Biswanath as an accused, But ss Biswanath had already been 
d charged by an order of the Court and as that order had never been 
challanged the application dated 22.11.78 was-rejected by the learned 
| Magistrate after hearing the parties. Hence the present Rule. 

It was contended that the learned Magistrate went wrong in reject- 
ing the application on the erroneous view, that ав Biswanath was dis- 
charged he could not again bo brought as an accused. 

HELD: А person who ts discharged under section 239 of the Code 
` cannot be inciuded within- the expressin ‘ any person not being an accused" 
as appearing: in section 319 of the Code. That being зө, tha learned 
Magistrate was right in rejecting the said ая filed an 22.11.78. 


Cases referred-to :— 4 


I) ‘Joginder Singh y. State of Punjab, & dnr; AIR 1979 SC 339 
(2) Indra Nath Guha v. State of. West- Bengal, 1979 (1) CLJ 119 


Promode Ranjan Roy and Dhrubajyoti Ghosh. sna "for Petitioners 
S. P. Talukdar and. Aloke Sen Gupta ss fer Opposite partles 
ТМ. А. Chowdhury б Tod Wag К esc. fer the State 


* Criniinal Revision Case no. 1008 of 1979. dd 
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The judgment of the Court was as follows :— ‘ 

. This Rule arises on en application under section 481/482 of 
the Code and is directed against ordor dated 6th February, 1979, passed 
by Shri S. N. .Maity, Judicial Magistrate, 4th Court, Alipore, in G. R. 
Case No. 1157 of 1976 under section 323/324/448 І.Р.С. rejecting an 
application under section 319 of the Code of Criminal Procedure, 1973, 
filed on behalf of the prosecution. ; 

2. The learned Sub-Divisional Judicial. Magistrate directed the 
О.С.; ТоПуворве P. S. under section 156 of the Code to treat the complaint 
of that petitioner against Opposite Parties as the F.LR. The police, on 
receipt of the complaint, started a case. After investigation, the police, 
sumitted challan against the accused Himangshu Chatterjee under section 
3241. Р. С. TheI.O. prayed for discharge of the two otber accused 
Arunangen Chatterji and Biswanath Chatterji. On bebalf of the prosecu- 
tion, an application was filed on behalf of the State for summoning two 
otber accused. After hearing the parties, the. learned Magistrate held 
that there was prima-facie evidence against two other accused under 
. section. 324 LP C. and issued summons. After hearing the parties and 
perusing all papers and considering the - materials оп. record the learned 
Magistrate framed a charge under 324 LP.C. egainst accused Himangsbu 
and a charge under section 323 1.Р.С against accused Arunangsu. The 
earned Magistrato considered the charge against accused Biswanath ав 
groundless and discharged him under section 239 of the Code by his order 
* dated 25.8.77. On 8.8.78 the de facto complainant was examined an P.W.I. 
The case was adjourned for cross examination of Р. W.I and for examina- |. 


‚ tion of PW 2. Ов 22 11.78, on behalf of the State, an applicetion was 


filed under section 319 of the Code for impleading the accused Biswanath 
on the basis of the evidence of P.W I. The learned Magistrate, after 
hearing the parties, rejected the said spplication. Hence, the present Rule. 
Jt may bo mentioned that the State has nof come up to this Court. It 
іе only tbe de facto complainant who bas challenged the order passed by 
the learned Magistrate on the 6th February, 1979. Mr. Promode Ranjan 
Roy, learned advocate appearing on behalf of the de facto complainant, | 
contends that the learned Magistrate was wrong to think that as the 
accused was disobarged he cannot again be brought'as an accused. Mr. 
Roy refers to the provision of section. 319 of. the Code. 
Sub-Clause (1) of the said section reads as follows :— ‘ 
‘Where in'the course of any inquiry into, or trial of, an offence, 


it appears from the evidence that any person not being the accused has .. 


` committed an offence for which sich person could be tried together 

with the accused, the Court may proceed against such person for the 
offence which he appears: to have committed." — . 

Mr. Roy submits with much emphasis that the words ‘ ‘any person 

not being {he accused" Include even a person who has.been discharged 


y 
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in the very same proceeding. There is nothing in this sub-section, Mr. Roy 
contends, providing that a person discharged cannot be brought again even 
if it transpires from tho evidence of an witness about his complicity in 
the. alleged offence. 2s Do 
© 98. Та support of his contention, Mr. Roy first refers to a decision, 
reported in (1) AIR 1979 Supreme Court 339 (Joginder Singh 
, and Another v. State of Punjab and Another). In this case, it has been 
held that “the expression ‘any person not being the accused’ occurring in 
section 319 clearly covers-any person who is not being tried already by the 
court and the very purpose of enacting such a provision like section 319(!) 
clearly shows that even persons who ‘have been dropped by the police 
during investigation .......comes before the Criminal Court are included 
in the said expression". Relying on this decision, Mr. Roy submits that 
а person who has been discharged, caunot be called ар accused and he is 
included in the expression ‘any person not being the accused’. In this 
connection, Mr. Roy also refers toa decision, reported in (2) 1979 (1) C.L.J. 
119 (Indra Nath Guha v. The State of West Bengal). In paragraph 91 of 
the sald decision, their Lordships quoted the observations of the Supreme 
Court about the offect of discharge under section 227 of the Code. The 
provisions of section 227 are almost similar to the Provision of section 
239 of the Code. Before the Supreme Court, it was contended that since 
the effect of the High Court’s order was only on the decision under section 
227 of the Code, it was within the jurisdiction of the Sessions Court to 
frame charges againet the discharged accused in the event of fresh additional 
‚ material coming in the course of trial. The Suprems Court observed “we 
are no$ called upon to iavestigate and do not pronounce upon the sound- 
ness of this position. If the Sessions Court does frame charges on this 
basis, it will be open to the parties to have the point of law canvassed and 
decided .....”. This decision, in my opinion, does not help the petitioner 
as the Supreme Court refraloed from expressing any opinion en this issue 
as it wae nof necessary Ín that саве. It is truo that in the decision reperted 
in A. I. R. 1979 Supreme Court 339 their Lordships have laid down that a 
person who has been dropped by the police during investigation is included 
in the expression 'any person not being the accused". But tho present 
саве is differen. In the present case tho police dropped this person ; on 
the prayer of the prosecution, this person was summoned. 

4. Tho learned Magistrate, on being satisfied on the statementa made 
under section 161 of the Code and other materials on record, found the 
charge against this accused as groundless and as such discharged him. 

5. The learned Magistrate, however, by the same order framed 
charges against other two accused. It was after P. W. 1 was examined- 
in-chtef an application was filed by the learned А. P. P. under section 
319 of the Code for including Biswanath as an accused. Ав has been 
stated earlier in this very case the accused was discharged. That order 


& 
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hes never been challenged. Order passed by в Court must have’ some 
sanctity The allegations against accused Biswanath were found groundless 
- and as such, the accused was discharged. This being the. position, in my 
opinion, a person who is discharged under section 239 of the Code cannot 
be included in the expression ‘any person not being the accused’. In 
the Supreme Court case, the person concerned was dropped by the pelice. 
Не was never sammoned by the Magistrate and that isthe distinction ' 
on facts between’ the Supreme Court case and the present case. This: 
being the position, I am of opinion that the learned Magistrate 
was right in rejecting the application. 

Ta the result. the epplication fails and the Rule is discharged. Let 
the records go down immediately: The learned Magistrate is directed ‘to 
proceed with the case in accordance with law. 

S P.M 





[ ORDINARY ORIGINAL CIVIL JO RISDICTION ] 
Before Mr. Justice Sabyasachi Mukharji > 
Decision : Februaty 1,1980 ` 
_ General Industries . І eevee Plaintiff. 
Versus : 
‚ Bank: of Rajasthan Ltd. & Aar. .. Defendants* 


Civil Procedure Códe (Act V of 1908), Sec. 151—. ао powers of · 
Court to: stay proceedings in suit- Reasons why present auit should be 
stayed. 

Defendant no. 2 flled on application for stay of further proceedings 
in tne suit under certam cicumstances. stated in the application. 

- Mainly three questions arise for consideration. First, whether the 
- fact that the Bank guarantees which are sought to be prevented to be 
enforced is relevant for refusing stay. Secondly, whether the clause in the 
agreement ousting jurisdiction of this Court ів а relevant factor which will 
-entitle the petitioner to ask fora stay. Thirdly, whether, on the whole, 
the balance of convinienco is 10 overwhelming in favour of the stay of the 
suit that this Court should exercise its jurisdiction to deprive the раты? - 
of its choice of this forum. 

HELD: So far as the question that the Bank betig. not @ party to 
the agreement whereby it was agreed between the parties that the court of. 
perhaps Bikaner would have jurisdiction, it is to be borne in mind that the 
right of enforcement of the Bank guarantees would depend mainly and 
solely on the right as to whether the Bank ‘guarantees still subsist то be 
enforceable by defendant no. 2 against, the plaintiff the right to enforce the 
. Bank guarantees is merely incidental. Indeed, the statement of the Bank 

*Suit No. 107 of 1979. ; 
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as recorded before the Division Bench, of this Court clearly indicates that tho 

, Bank would not pay immediately unless thera was a proper adjudication by an 
appropriate forum on this question. The second aspect is that mainly the 
question is dependant on the construction of the clauses of the second 
Agreement (referred to in the judgment) whereby the first two agreements 

-< were setiled. This із a matter of construction of the clauses of. the Agree- 
ment and the Bikaner Court has equal jurisdiction as this forum, 10 
construe the effect of the said cluuses and therefore in that background 
the parties should normally be held bound to the bargain they have made «ven 

| though the plaintiff has the choice of- forum. Thirdly the instant suit is a 
combined one, namely, the right to claim damages on the basis that 
defendant по. 2 had committed breaches ard therefore the plaintiff had 
suffered damages as mentioned in the plaint and consequently it has lost iis 
right in view of the subsequent agreements to enforce the Bank guarantees. 
In that view of the matter and in the facts of the case, the question of 

. vexation and oppression as such, does not arise because both parties have 
their equal access and convinience ai both the forums and it being merely 

' а question of construction where the parties have chosen one particular 
forum in their bargain and where a part of the cause of action has arisen 
Code the trial would be more appropriate at Bikaner. That being so, in the 

‚ exercise of the jurisdiction that the.ceurt possesses under section 151 of the 
Code of Civil Proeedure, the instant suit should be stayed. The plaintiff ts, 
however at liberty to institute appropriate preceedings ín Rejasthan. (Para 18) 

Cases referred to :— ` . 


(1) Hansraj Bajaj v. I. О. Bank, AIR 1956 Cal: 33 
(2) Sri Rajendra Mills Ltd v. М[з. H.V. M. Hazi Hasan Dada & 
Anr., AIR 1970 Cal. 342 р 
(3) Jokai ( Assam) Tea Co. Ltd. & Anr. у, Bhawani Shankar Bagarta, 
$ 'AIR 1976 Cal. 18. | 
(4) А4 |5. Shah Prabhudas Gulabchand & Anr. v. Eurasian Equipments 
КГУ & Chemicals Ltd. `& Anr., AIR 1977 Cal. 449 
(5) Bhogatram Goyal v. Gupta Cables Pvt. Lid., AIR 1977 Cal. 451 
(6) Magnum Engineering Co. Pvt. Lid. v. Sakamari Steel & Alloy Ltd. 
(uareported judgment) І 
А. Mitra | p „<: for Petitloner 
| S.*B. Mukherjee, Bhaskar Gupta and Bhaskar Rey ..>...... for Respondents 

The judgment of the Court was as follows :— 

This is an application by Rajasthan State Mines & Minerals Limited, 
tbe defendant No. 2 іп this suit, asking that the plaint in the above guit 
should be, rejected and/or be taken off the file and further that the said 
suit be stayed. 11 order to appreciate the contentions raised in this cate, 
it would be relevant to refer to certain facts. 

2. On 6th April, 1976 the petitioner, i.e., the said defendant No. 2 
in this suit, published in the Statesman a tender notice inviting tenders 
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for the transportation of gypsum from the Gypsum Deposit of the res- 
pondent No. 2at Mahila Mines in Sri Ganganagar to Hanumangarh 
Town Railway sidiogs on the Northern Railway, both in the Stste of 
Rajasthan. On 20th April,1976 the respondent No. 1, i.e; the plaintiff 
in this саве, іп response to the said tender notice submitted a tender at 
Bikaner in the State of Rajasthan, along with a deposit of earnest money 
of. Rs. 20,000/- as stipulated in the said notice. 

3. After prolonged diseussione between the petitioner and the 
respondent No. 1, i:o., Ше. plaintiff i in this case, during the period between 
May, 1976 and November, 1976, according to the petitioner, both at the 
office, of the petitioner at „Calcutta as wellas at Udaipur in the State of 
Rajasthan, the petitioner duly’ accepted the said tender, on or about 
13th November 1976, at its said office at Calcutta. As &.condition ^ 
precedent tothe terms and conditions ‘of the said acceptance of the 
tender, the plaintiff through the defendant No. 1, the Bank of Rajasthan 
Limited, furnished two separate Bank Guarantees both dated 22nd 
January 1977 for Rs. 2,00,000/- and Rs. 21,00,000/- respectively. .The 
first of the said Bank Guarantees was furnished against tho contract for 
transportation of gypsum and the second Bank Guarantee was issued for 
the payihent of the purchase price of 9 Beaver Haulage Trucks which the 
plaintiff wanted to purchase from’ the petitioner for tho transportation оѓ 
the said gypsum. Apart from the said Bank Guarantee for Rs. 21,00,000/-. 
the respondent No. 1 also accepted 50 separate Hundies of usance bills — 
‘drawn up by the petitioner. Out of the said usance bills, 48 usance 
bills were guaranteed by the respondent No. 2. in respect of the said 
Bank Guarantee for Re. 21,00,000/-. 

4. On the 314 January, 1977 two Several, contracts in writing were 
entered into by and between the respondent No. 1 and the petitioner ; one 
is being called Carriage Agreement No. 1 and the othor is being called : 


Purchase Agreement No 1. И may be proper at this stage to refer to 
certain Clauses of the said two agreements. 


‘Clause 16 of the first agreement provided as follows :— 

` “16, The Carrier shall furnish а Bank Guarantee for Rs. 2,00,000/- 
(Rupees Two lakhs only) for due performance of any ог all the terms 
and conditions of this Agreement. Such Guarantee shall be in full. 
forco during the pendency of this Agreement PROVIDED HOWEVER 
that it shall be lawful for the Company to enforce the said Guarantee 
in the event of the failure to keep the said Trucks in proper order and 
conditions and also in case the Carrier fails to perform the terms and 
conditions of this Agreement PROVIDED FURTHER that the 
Gompany shall be entitled to appropriate the said sum of Rs. 2,00,000/- 
(Rupees two lakhs) under the said BANK GUARANTEE for all its 
claim for such proportion of loss, injury or damages caused to the 
Company or to the third party by failure of the Carrierto perform the 
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terms and conditions of this Аргеетеп$ PROVIDED ALSO that 
the Company shall be $he sole Judge in calculating suck proportion of 
loss, injury or damages caused оок to the Company or to 

- the third party.” 
Clause 24 of the said first agreement борай as follows :— 


“24. Tf at any time during the continuance of this Agreement or 
. thereafter any doubt, difference, question or dispute whatsoever shall 
hereafter arise between the parties hereto concerning or touching this 
Agreement or constructions or interpretation thereof or any clause 
herein contained or in any way relating to er concerning the said 
transport of gypsum entrusted to the Carrier by the Company under 
this Agreement the same shall be referred to the arbitration óf a sole 
Arbitrator to be appointed by both the parties in accordance with the 
Arbitration Act, 1940. In the event ne Court other than the Bikaner 
Counts shall have jurisdiction: to entertain’ any suid, claim and/or 
proceeding pertaining to this Agreement.” 
As mentioned before the first purchase agreement, Clause 5 of tho 
aid purchase agreement provided as follows :— 

"5. The purchasers shall furnish the company with a Bank 
guarantee from any scheduled Bank acceptable to the company for the 
purpose of guarantesing duc and regular payment of the iastalmonta 
as aforesaid and in the evont of any default made by the purchasers in 

_ the payment of the instalments as mentioned in clauso 4 above, tho 

. . Company will be entitled to enforce the guarantee for tho payment of 
- Фе instalments together with interest ав mentioned in clause 4 above.” 

A Bank guarantee recited, inter alia, as follows :— 


“AND WHEREAS after protracted negotiations Mis. General 
Industries а partnerehip firm registered under the Indian partnership 
Act 1932 represented through its partners Shri Shyam Sunder Bajaj and 
Shri Shiv Chand Bajaj, having place of business at 216 Mahatma 
Gandhi Road Calcutta-7 (heroinafter called the "contractor or the 
carrier”) has agreed'with-$he company to undortake transportation of 
Gypsum from Mines to the Railway siding under the terms and condi- 
tions contained in the Momorandum of Agreemené subject to ony 
amendments or modifications thereof, if any (hereinafter called/referred 
fo as “The Agreement" annexed to and forming part of tbis 
Guarantee to be executed between the Contractor and the Company”. 
` And then Clause 1 of the said Bank Guarantee previded ав follows:— 

“1. We, е `Вапк of Rajasthan Ltd., do hereby agree and 
undertake to keep the eompany harmless and indemnified against all 
` losses, damages. costs, charges and exponses caused to/occasioned to 

or suffered by the company by reasons of any act/s or omission/s of 
- ¢he contractor arising out of the performance or non-performance of 


D 
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the: obligations- under . the iaid. agreemebt during. ‘the subsistence, 
thereof.” 


5. . The other «ав were usual clauses of the Bank guarantee. The . 
Annexure сошашеа a lotter to the petitioner which, inter alia, states as ` 


follows : N А ec NN zd 
| We, the Bank of Rajasthan Limited; understand that out of. the 
consideration ав agreed ќо Бе paid to you, RSMMI by eur customers 


M/s..Goneral Industries. for the purchase of the said vehicles, our | 


. customer M/s. General Industries has agreed to pay to you, Rajasthan 

' State Mines '& Minerals Ltd. the. sum ‘of Rs. 79,345.40 (Rupees 

seventy nine thousand thrée hundred forty-five and paise forty only) 

їп cash on ог before the delivery of the possession of the said vehicles 
and Rs. 1 lac (Rupees one lac) in the equal instalments of, Re. 50,000/- ` 


(Rupees fifty thousand only) each duly backed. by a separate Bank "E 


Guarantee within a period of six months from the date of the payment 

of Rs 79,345 40 (Rupees seventy nine thousand three- dud tony 

five and paise forty only) 88 aforesaid. ; S 

The payment of Such first ibstal niet wit commence tion 3let March ` 

1977 and such payments "will over and above the payment as mentioned: 

in'para 3 above," 

6. Itis asserted that on | ]8uh May 1977 being dissatisfied about ` 

the performance and carrying capacity of the said trucks the respondents , 
made enquiries with the Askoke Leyland Limited abeut "carrying. 


capacity of each of the said trucks. Ashoke Leyland Lid., Mzdras by a^- ` 


letter addressed to the respondent No..1 confirmed thas the said Ashoke ~ 
Leyland Beaver “Haulage Chassis was designed fo carry an estimated load 
of 9655 Kgs. and not 15 Metric Tonnes as stipulated in the Tender . 
Notice. - It is farther the case of the patitioner that inesmuch аз due -to 
' bad .-road conditions between Mahila Mines and Henumangarh 
Town Railway Station the usé of the said 9 trucks became, impossible, 


therefore, : by a letter permission was sought to remeve the said véhicles ` 


outside Rajasthan. There were certain correspondences about the imacees- . 
sability of the roads го which it is not necessary to refor in detail. In 
January, 1978 the.respondent No. 1, i.e. to say, M/s. Ganeral Indusiries, 
filed a suit, being Suit No. 35 of 1978 in the. High Court.at Calcutta, 

7. On the 12th, February. 1978 by two separate agreements the © 


said Suit No. 35 of 1978 liad,been amicably settled out of Court. By 
the said agreement: dated 12th February 1978 the earlier agreement dated `- 


3Ist January 1976 was repealed or abrogated or cancelled and both the 
' parties had discharged cach other from all -the duties, liabilities and 
-obhgations whatsoever under the repealed agreement for all time to come, 
. at least that ш the assertion of tho plaintiff in this suit. It is, ‘therefore, 


! ИЕ 
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necessary to. referto tho two agreements settling the disputes. Clause 9 
contained as follows :— 


,"9. The carrier/contractor : has ШЫ; and unconditionally 
withdrawn: all the allegations and/or claims and notices including the 


' petition and Suit No. 35 of 1978 in relation to or arising ош of the 


Repealed Agreement and have also waived and/or surrendered all 

rights and /or remedies and/or claims and both the parties have dis- 

charged each other from all the duties, liabilities and obligations 

whatsoever under the Repealed Agreement for all time to come.” 
Clauses 25 and 26 provided ag follows :— 

“25.. It is expressly agreed and understood between the parties 
that if any time durisg the continuance of this agreement or there- 
after any doubt, difference, question or dispute of whatsoever nature 
shall hereafter arise between the parties hereto concerning or touching 
this agreement or construction or interpretation thereof in respect 


ofany clause herein contained or in апу way relating to or concerning 


this agreement the samo shall be. referred to the arbitration of sole 
Arbitrator only to be appointed in accordance with tho provisions of 
Arbitration Act, 1940, who shall have its aitüing in the Bikaner aad 
both the parties shall be bound by such award. 

26. No courte other than the courts of Rajasthan shall have 


jurisdiction to entertain any suis, petition, writ, claim and/or pro- 


ceedings pertaining to this agreement ” 


| Similarly, 4 of the second акемен entered on the 12th February, 1978 
reads as follows ; 


"4. An agreement dated 31st January (hereinafter referred to as 
‘the Repealed Agreement’) was executed between the parties bercto and 
pursuant thereto the purchasers have obtaincd the possession of the | 
vehicles on 2. 2. 1977 and have so far paid to the Company a sum of 


· Ra. 5,19,345. 40 leaving a sum of Re.-17.60 lacs to be paid hereinafter.” 


Clauses 9, 10 and 11 of the second agreement at page 83 set out in the 


affidavit of Shew Chand: Bajaj айша on the 23rd July, 1979 provide as 
follows: 


í 


"9. The purchasers have irrevocably and г unconditionally 
withdrawn and/or cancelled all the letters and notices and the petition 
with Suit No. 33 of 1978 under or iu relation to or arising out of the 
repealed agreement and have also withdrawn and or/waived/surrendered 

all rights/remedies and claims and both the parties have dis- 
charged each other from all the duties, liabilities and obligations 
whatsoever under the repealed agreement. · : 

‘10. The company under intimation to the Guarantor Bank is 
Шри to vary all or any of the terms of the contract and grant 
any other compositions or indulgence to the. purchaser vide clause 3 
of the principal Deed of Guarantee No. 4/77 dated 22.1.1977. 


f 
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^, 1l. The purcbasers have also agreed and йак to request 


their Banker to execute a Supplemental Doed of Guarantee confirming 


the Company that the Bank is continuing to stand as Guarantor for 
due and timely payment of a sum -of Rs. 16,60,000/- (Rupees Sixteen 


` lacs sixty thousand only) on the same terms and -conditions contained . 
in the principal guarantee Deed No. 4/77 dated 22nd р 


1977, and the terms and conditions herein contained.” > 


Clauses 10 & 11 of the agreement at page 87 provide as follows : 
“10. The purchasers do hereby agree and undertake with the 


company that so ‘long the balance purchase consideration of the 
vehicles Rs. 17,60,000.00 is not duly paid to the Company thoy. shell. 
- ensure thatthe Bank guarantee -No. 4/77 dated 22nd January, 1977 . 


*executed by the Bank of Rajasthan Limited, Strand Road Branch, 
Calcutta shall continue to stand as Guarantor for faitbful performance 
of these presente and the Guarantee as read with supplemental Deed of 
Guarantee shall bo kept in full force and effective. The purchaser 
further agrecs and undertakes with tho Company not to cancel the eaid 
guarantee and not to do such act/s of whatsoever nature, 50 as to 


refrain the Bank/Guarantor for effecting the paymenis of instalmeat 


to the'Company under Clause 9 hereof. 


11. The Company shall have full power to enforee the Bank: 


Guarantee and to direct the Guarantor to affect the payment ‘of 
all instalments as aforesaid іп the event of any default or breach mado 


or committed by the purchaser in violation of the any of ihe provisions 


5 


of the agreement.” 
Clause 17 at page 89 provides as follows : 


“17. -No, courts other than the courts of Rajasthan shall һауө 


jurisdiction to entertain any suit, petition, writ, Чаш ог proceeding 
pertaining to of arising under this agreement”. 


8. -Now, , this suit is sought to be stayed on the ground. that. there ` 
is а choice of forum, that is to say, the Court of Rajasthan” and ‘secondly з 


the balance of convenience ів overwhelmingly in favour of the trial of- the 
suit at Rajasthan. Тһе suit is by the General Industries Ltd. agalnst 
the Bank of Rajasthan & another. In the ssid suit, the pléintiff © having 


sct out in essence’ the facte, as Ihave mentioned hereinbefore, inter alia, 


alleged in paragraph 4 of the plaint, at page 26, ac follows:: 
“4. Asa condition precedent to tho, terms and conditions referred 


:to in paragraph 4 above the -plaintiff on or about January 22, 1977. К 


furnished through the defendant по. 1; in .Caloutta within the afore- 


` said jurisdiotion 2 separate Bank Guarantees both dated -January ` 


22, 1977 for Rs. 3 lakhs.and Rs 21 lakhs reopectively. The. first 


of the sald Guarantee was furnished agaipat the said carriage agreements | 


No. 1 while the said second guarantee was issued egainst the said 


~- purchase- agreement no. 1. сора or the us 2 Bsnk сша аге 


\ 


t 
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`+ annexed hereto and marked with the letters ‘D’ and “E respectively. 
Apart from the said Bank, Guarantee for Re. 21 lakhs the plaintiff 
also accepted 50 separate hundies or  Usance bills (hereinafter 
referred to as the first sot of huodies’) drawn by the defendant no. 2 
full particulars whereof will appear from a Schedulo annexed hereto 
and marked with the letter ‘F’. Out of the said 50 hundies or 
Usence billo 48 were supported by tho said bank guarantee for 
Кв. 21 lakhs,” ` 
9. The plaintiff further alleges that the suit agreements of 12th 
February, 1978 were entered into and the’ two separate agreements, which 
: I have eet ouf horeinbeforc, have been antiexed to the plaint. Thereafter 
the plaintiff alleges that since the said second set of agreements, referred to 
above, have been entered iato between the defendants and the plaintiff, 
viz., the petitioner herain, the defendant no. 2, that isto say, Rajasthan 
State Minos and Minerals Ltd. hae persistently committed serious breaches 
of the terms and conditions of the said carriage agreement no. 2 both 
‘within and outside the aforesaid jurisdiction and the plaintiff has set 
out the particulars of such breaches and has claimed damages for Re. 13, 
20,000/-. The plaintiff further alleges in paragraph 12 of ‘the plains 
that under Sec. 20 of the Arbitration Act, 1940 it has filed a plaint in the 
Court of the District Judge of Bikaner for determination of such claim 
for damageg. The plaintiff has further alleged that since the purchase 
agreement no. 1 had been discharged the liability of the plaintiff to pay 
any instalmeat thersia had ceased and the eaid two Bank guarantees had 
become void and unenforceable and the plaintiff was entitled to claim a 
declaration to that effect. .Tne plaintiff has further alleged that though 
the said Bank guntaateag are not enforceable, as the Bank wae seeking 
~to enforce, the plaintiff has sought for a declaration that the said two 
' bank guarantees, both dated January 22, 1977, be delivered up, cancelled ` 
and a perpetual injunction restrainiag the Bank from enforcing the said 
Baok guarantee as also an injunction restralning the defendant no. 1 from 
making any payment abd other consequential reliefs. 

10. There was an interlocutory application and from that inter- 
‘locutory application, there was an appeal and in the appeal, A. N. Sen, 
J. as the Chief Justice then, waa, observed in hie judgment, inter alia, as 
follows : 

. "In the idesichioppaditien .filed on behalf of the Bank it has 

l beon stated that the Bank is not going to make the payment on the 
' basis of the guarantee unless the Bank із so directed by а competont 
Court in an appropriate proceeding. Mr. Tibrewal, learned Counsel 
appearing on behalf of the Bank has drawn our attention to the said 
statement made on behalf of the Bank in the present proceeding. Mr. . 
Tibrewal appearing on behalf of the Bank has also made the same 
submission before us. The said statement of the Bank made in the 
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affidavit and ilio made by ihe Counsel in the providi before us 
that the bank із пої going to pay any money on the basis of the 
guarantee to the respondent Rajasthan State Minea and Minerale 
Limited unless the Bank is ordered by a competent Court in an 


the Базів of the said guarantees or any of them is hereby recorded.” 

11. Now, in these circumstances the question arises whether the 
suit should bs stayed. The suit has been sought to be stayed on two 
grounds, v;z. that no Court apart from the Court of Rajasthan has 
jurisdiction to entertain this suit in view of the bargain between the parties, 
as mentioned hereinbefore, and secondly, the balance of convenience ів in 


favour of the trial of the guit at Rajasthan: because of the essential facts tee 


that are required to be proved had taken place at Rajasthan, It has baen 
contended on behalf of the plaintiff respondent, on the other hand, that 


the suit is for really and primarily restraining the Bank from. enforcing the’ 


guarantee aud ths agreement not to enforce the guarantee was as a‘ result 


of the settling the Suit No. 35/78 by the subsequent agreement dated 12th - 


February, 1978 clauses whereof have been -set out. hereinbefore. The 
rights of the parties really depend upon the interpretation of: these clauses 
and in so fat as the claim for, damages of the plaintiff, the plaintiff has 
sought for filing of the arbitration agreement at the appropriate Court at 

Bikaner and socondly, it waa urged that though the Registered Office 
and the Head Office of the Bank wore at Rajasthan the Bank guarantee 
was given at Calcutta Office ‘and for this purpose the Calcutta Office 
would bs treaced as a separate entity. For these reasons it was contended 


that neither beoause of the clause ousting the jurisdiction of this Court . 


nor because of. the balance of convenience, the suit not should be stayed 
in this Court. . | 


12. -Before 1 deal with the rival contentions, i$ would ‘be necessary ` 


^to refer to certain’decisions to which my attention was drawn by ‘learned 


advocates appearing on behalfof both sides. Reliance was placed on, . 


certain observations’ in the decision in the case of (1) Hansraj Bajaj v. 


appropriate proceeding to pay the money to the respondent No. 2 on: 


1. О. Bank, AIR 1856 Cal 33 where Mr. Justice P. B. Mukharji, Chief . 


Justice then was, observed that a right of an action exercised. by 
a party and entertained by a Court was primarily based on one pre-eminent 
principle that where a conflict had arisen’ between the parties, theo- 


conflict should be resolved according to a fair jadicial trial and justice . 


rendored to the parties. That was both the primary and/ultimate purpose. 
If therefore, conditions existed which defeated that primary purpose, the 
Court might decline to proceed with the suit even where it had jurisdiction 
to detornrine it. It was further observed that jurisdiction of the Cours 
was inherent. In that case it was sought to be invoked Sec. 151 of the 
Code of Civil Proceduse and it was. emphasised that this jurisdiction 
to зіву was to be exercised only for tbe ends of justice. or to prevent the 
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abuse or process of the Court. The principlos upon which the juzisdiction 
of Section 151 should be exercised was reiterated and it was further 
observed that although the branch office was infact an agency of the 
principal banking corporation, the branch office had often been regarded 
as very distinct for, many speciel purposes. There, tho question was 
about the operation of an account maintained in one of the branch 
Officers. : 
^ 13. Next decision to which my attention was drawn was a decision 
in the case of (2) -Sri Rajendra Mills Utd. v. M/s. Н. V. М. Нагі Hasan 
Dada &' Anr., AIR 1970 Cal: 342 where the Division Bench of this 
Court held that the case before the Division Bench -was a case where two 
Courts had concurrent jurisdiction and the suit could have been instituted 
_at either places undor Section 20(c) ‘of the Civil Procedure Code. Ав the 
parties by an agreement waived their right to institute any action except 
at Salem, it was not open to the plaintiff to object to the order of return 
of thé plaint for presentation to the Salem Court. It was recognised in 
that case though the Union of Indie, as co-defendant, was not a party te 
the agreement for ouster of jurisdiction, could not object to such a course 
ав the choice of forum in cases of alternative forum lies with the plaintiff. 
In that case the suit was instituted claiming damages for loss of certain 
goods against. two defendants, defendant по. 1 who aupplied the goods 
and the defendant no. 2, Union of India respresenting the railways. As 
there wasa bargain between tho plaintiff and the defendant no. 1 that 
the sult would be instituted In the Court at Salem, the Court found that 
it would not bo inconvenient to hold. the parties to the bargain and 
' directed that the suit should be filed at Salem and the plaint should be 
returned for presentation to the appropriate Court. . 9 
14. Reliance was alsó- placed on a decision of mine in the case of 
(3) Jokai (Assam) Tea Co, Ltd..& Anr. v.Bhawani Shankar Bagaria, AIR 
1976 Cal. 18. That was a suit to recover moneys advanced under contracts 
for supply of food grains, coins and currency notes of required denomina- 
ions instituted in Calcutta and the jurisdiction was sought only on the 
ground of that letters terminating the contracts were sent from Calcutta. It 
was found that the place of tho suit chosen cause grave injutics 
to the defendant at Dibrugarh in Assam where all dhe documents and 
. witnesses for defence were available. - The clause which provided that 
the claim was subject to Dibrugarh jurisdiction wes taken note of арӣ 
the suit was stayed noywihatancing that the Court had jurisdiction to try 
, thig suit. =. 
15. ` Reliance was also placed on a decision in the case of (4) ijs. 
Shah Prabhudas Gulabchand & anr. v. Eurasian Equipments & Chemicals 
Lid. & Anr,. AIR 1977 Cal. 449 where the Diviston Beach of this Court held 
that the specific provision in the contract between the plaintiff and the 
defendant made the contract subject to Bombay. jurisdiction. The Bank 
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whioh was nota party to the contract was alio nade a party to the. vito 


The Branch office of the Bank was at Calcutta bus the Head Office was at - 


Bombay and a part of-the cause of action against the Bank also arose in, ma 
Bombay. The balance of convenience as ‘also. the -cause of action, which, 


arose, at least against the defendant nos. 1 and 2, was, inter айа, in favour 

of the trial of the айй at Bombay Cours. . It was held by the Division 

Bench that the place of suing in respect of enforcement of any claim under 

, the contract was restricted to Bombay Couri., The mere fact that "the 

Bank was impleaded, as a party to the suit and the plaintiff had ‘transac- 

. tion {with ito branch at Calcutta would пов entitle the plaintiff to file the 

sait at Calcutta. The question of balance of convenience of the defendant 

' Dank inthe facts and circumstances: of. the case ) lost а giset danl of it3 
importance. ` 

‘16. Reliance was pissed ye on another decision in the case. of. (5) 


| Bhagatram Goyal v. Gupta Cables Pvt. Lid, AIR. 1977 Cal 451 where I. 


` held thet the Court would prevent vexatious proceoding which would 
have the effect of preventiog the duo ‘administration of justice and tho 
general principle was that the Court could and would interfere, when there 


г 


. Was vexation and oppression to prevent the administration of justice being. `` 


petverted forad unjust end. Tho principles to be follewed -in such a 
matter wore, firstly, mere balance of conveniènce was not sufficient ground 
for depriving tho plaintiff of his choice of forum. Secondly, the Court 
would have to be satisfied that by such stay, the plaintiff would not tuffer 


А any ‘injustice where as action, if continued, the defendant in defending the 


action would be victim of such injustice as would ^ amount: io vexation and 
- oppression which vexation or oppression would not. агісе if the suit was 


stayed. It was- further reiterated that it, was well settled that, the clause · . 


excluding the jurisdiction or vesting the jurisdiction of a particular forum ` E 


did not oust the jurisdiction of the appropriate Court. . The jurisdiction 


“of the Court to try the sult was vested in it by the Letters Patent ог by. 


` the Constitution. The pasties could not by any, privato agreement confer Or 


takea way the juriadiction, but tho Court could, compel the parties to abide 
< by their contracts.’ There, the plaintiff's suit in the Calcutta High Court 
was cought to be stayed on the ground that the: parties had -contracted to 


raise disputes in Bhubaneswar Court itself and that. the couse of action 


Barone at Bhubaneswar itsclf. It was held that the defendant ‘had à regis- 
terod office at Calcutta or Howrah and that he had some business couneo- 
- tion with Calcutta or Howrah. Some witnesses of the defendants were 


available at Calcutte-at вото point of time and that though the defendant ' 


"might facte Bome inconvenionce to defend the ‘suit in Calcutta still auch 
inconvenience would not amount to such шон аз could ‘be described 
oppression on it. . 


17.. My ашай was Sig drawn to А unreported - ТЕА of | 


mice їп the. case of (6) Magnum Engineering Co. Ри. Lid. v. 
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| ‘Sakamari Steel & Alloy Lid, ‘there I reiterated агау the samo Бей 
.- and T did. not stay the auís ‘because еге. was а clause thai the Nagpur 
. Court would have jurisdiction. cs 
К 18. In this case, three main questions atiis for бшен: viz. 
` whether the fact that the bank guarantees which dre sought $o be prevented 
to be enforced ав relevant factor should compel this Court to refusing в 
grant of stay. Secondly, itis to be considored whether the clause ousting 
the jurisdiction ів в relevant factor which would entitle the petitioner to 
ask: for а stay of the sui aad, thirdly, whether on tha whole, the balance 
of convenience is overwhelmingly in favour of the ‘stay of the suit that 
- his Court should exercise jurisdiction to deprive the plaintiff of the choice 
of this forum. Now; so far aa the question ‘that the Bank being nota party 
to the agreement whereby it was agreed between the parties that the Court 
at Bikaner .would have jurisdiction, ii. is to be borne In. mind that the 
ove right of enforcement of the bank guarantee would depend mainly and 
- perhaps solely on the right as.to whether the bank guarantees still oubsis¢ 
to be enforceable by the defendant no. 2 against the plaintiff, the present 
petitioner in this case. The. right to enforco the bank guarantee із 
- merely incidental. Indeed, the statement of the Bank before the Division 
Benoh as recorded, as I have set out hereinbefore, clearly indicates that the 
. Bank was not going to pay immediately unless there was & proper adjudi- 
cation by an appropriate forum on this question. The sccond aspect 
„is that mainly the question is dependant on tho construction of the clauses 
“of the second agreement whereby the first’ two agreements were settled. 
This ів а matter of construction of clauses and the Court. at Bikaner has 
equal jurisdiction as this forum, to construe the affect of the clauses and 
- therefore, in that background the parties should normally be held bound 
;to the bargain they have made: even though the plaintiff has choice of 
forum. Thirdly, the suit ie a combined: one, viz. the right to claim damages 
on the basis (һай the defendant No. 2. has committed breaches and 
. therefore the plaintiff has suffered damages as mentioned in the plaint 
, and consequently it ,has lost its right in view of the subsequent agreo-. 
ments -to enforce, the bank guarantee. ‘In tbat view of the matter and 
the facts; іп my opinion, the question of vexation and oppression, as 
such, does not arise. because both parties have their equal access and: 
' convenience at both the forums and it being merely a question of cons- 
' truotion. where the parties have chosen one perticular forum, in their 
bargain, ` ‘and where a part of the cause of action has arisen, the trial 
would be more oppropriate at Bikaner. In my opinion, in, the exeroise 
of the jurisdiction that. the Court possesses under Sec. 151 of the Code 
of Civil Procedure, this suit should be stayed and therefore I am making па 
order - staying this suit and Iam further ‘directing that the plaintiff will 
be ‘at liberty $o institute -appropriate proceedings im Rajasthan. J further 
make: it тшер clear that the саб по. 2 would be entitled to take 
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appropriate action for enforcement of the Bank guarantees at tho appro- - 
priate Court in case the plaintiff does not succeed in its азвегйоав made 
in the plaint herein. 
à 19. With these observations, there will-be an order in terms of: 
prayer (b) of the petition. Each party wilt pay and bear its own costs. 
There will- ‘be a. stay of operation of this order for four weeks, 
P. В. i 


[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Pradyot Kumar Banerjee 
: Decision: April 29, 1980 ; 


Jatindra Kumar Chakraborty’ ыыы... Appellané | 


Versus 
- Sm. Taramoni Chakraborty & Ors. 20070 sees Respondents? 
Landlord and Tenant— Suit for eviction— Attornment by tenant and. 
payment of ront to purchaser as landlord ‘of suit premises— Whether 
tenant is estepped to challenge of title of landlord— Requirement for amend- 
ment of plaint for incorporating specific averments as per requirement of 


section 13 (1) (ff) of the West Bengal Premises Tenancy Act, 1956, when | 


not necessary — Finding of fact in second appeal. 
Apart from the finding of (ась arrived at by the courts below that 
the plaintiffs are the owners of the premises in question, the defendant is: 


of reat to them after the purchase of the suit property by the plaintiffs. 
Reading the plaintasa whole it appears that sufficient: averments 
have been made therein to the effect that the plaintiff landlords were not in 
possession of any reasonable suitable accommodation. That being so, there 
is-no need for amendment of the plaint for the purpose of incorporating 


‘а specific averment. in the plaint as per requirements of section 13(1)(ff) 


of the West Bengal Premises Tenancy Act, 1956. 
Cases referred to :— 
(J) Sri Ram Pasripha v. Jagannath & Ors., AIR 1976 SC 2335 
(2) B. Banerjee v. Anita, AIR 1975 SC 1146 
Gopal Chandra Chakraborty and Р. №. Bhattacharjee ` ..... for spell D 
Robin Mitra and Debasis Миа e. fer Respondents 


The judgment of the Court was as follows:— - і 

These two appeals at tho instance of the respective defendants 
arise out of two suits for ejectment in respect of two. tenancies in 
premises No. 46, Simla Road, P.S. Manicktola on she ground of 


D 


` reasonable requirement for own ute and occupation of the plaintiff 


* Appeal from Original Decree No. 399 and 400 of 1979. 


. estopped from challenging the title of tho landlords when he had attorned . 
to the plaintiffe and accepted the plaintiffs as landlords oa payment 


\ 
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landlords who are alleged to be the ow ers. The plaintiffs’ case in the 18 
suit is that the defendant is а tenant under the plaintiffs in respsct of two 
rooms with-a kitchen, common bath and. privy in premises 
No. 46, Simla Road, Р.5. Manicktola ata rental of Rs. 46/- per month 
Payable according to Engish Calender month. Itis alleged that the 
Plaintiffs: became the owners of the aforesaid premises by virtue of 
Purchase on 19th April, 1967. Similarly in Title Suit по: 52 of 1971 
the plaintiffs аге she landlords and the defendant is a tenant in respect of the 
suit property. In the plaint it is atated, inter alia, that the plaintiffs 
are the owners by purchase and ‘they have got no suitable accommodation 
and that the plaintiffs reasonably require the premises for their own use 
and occupation The court of first instance held in favour of the defen- 
dants and dismissed the suits, ав, aceording to the learned Munsif, the 
plaintiffs have failed to prove that they ‘have no reasonable end suitable 
accommodation and that'they have failed to prove that they require the 
. premises for their own: use and occupation. It was further held by the 
learned Munsif that the plaintiffs bave got reasonably suitable 
accommodation and their requirement ір the suit premises ів not bonafide. 
2. Being agrrieved by the said judgment and decrees passed in those 
two suits, two appeals were preferred before the learned Additional Dis- 
_ trict Judge, 6th Court, Alipore and the said appeals were heard and 
allowed by him. Hence the present second appeals. 
3. Mr. Chakraborty on behalf of the appsllants has contended firstly 
7 that the plaintiffs are not the owners of the premises in question, inas- 
much ‘as by purchase on 19th April, 1967 from the Mutuwalli they have 
Dot got any title whatscever because the appointment of Mutuwalli herself 
was declared void by a court of competent jurisdiction in a suit which 
was decresd ex-parte at the instance of one All Haidar. In that view of 
the matter, according to Mr. Chakraborty the suit was not maintainable аё 
all because the plaintiffs were not the owners of the premises. Apart from 
the fact that the document in question has not been set at paught by any 
decree passed by any court of competent jurisdiction, it must be stated 
that after the purchase of the premises on 19th of April, 1967 the defendant 
acknowledged the plaintiffs aa landlords. Is appears from the counter- 
foils of rent receipts that the defendant had signed.the counterfoils at the : 
back in acknowledgment of payment of the rent’ and it shows clearly and 
patenily that the plaintiffs are the landlords of the defendants. Both the 
courts held in favour of vhe plaintiff’ about ownership of the suit premises 
in question. ‘So, the findings of fact arrived at by both ‘the courts. below 
cannot be agitated in second appeal. Moreover, when the defendant himself 
has admitted as tenant under the plaintiffs as landlords he cannot challenge 
the landlords’ title in view of section 116 of the. Indian Bvidence Act. In 
the case reported in (1) A. I. R. 1976 S. C. 2335 it has ‘been held that it is 
only the landlord, who can terminate the tenancy and inswiitute suit for 
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eviction The tenant in such a suit is estopped: from КЕЕ the ‘title 
of the landlord under section 116 of the Indian Evidence Act. The tenant 
‹ cannot deny that the landlord had title to the premises at the commenco- 
ment of the tenancy. Uuder the general law, іп а spit between the land- 
lord and tenant the question of title to the leased property is irrelevant. 
Admittedly this case was decided on the. basis of section 13(1)(f) of the ` 
West Bengal Premises Tenancy Act before amendment. 'But ii appears: 
that it does not very much make any différence in the question raised ac 
‘regards the estoppel of the tenant challenging the title of the landlord ' 
Inasmuch аз even before amendment consideration of the- ownership. of, 
suit premises was relevant in view of words ‘Ё he ia owner" asin section 
13(1) (f). “The Supreme Court considered the- question whether. landlord, 
who ів co-owner of the premises with the others, was the owner within the 
meaning of section 13(1) (f) of the. Bengal Premises Tenancy Act. It has 
been held in paragraph 15 of the said decision that the tenant іп а suit for 
ejectment is estopped from questioning the'title of the landlord., In that 
view of the matter, in my opinion, apart from the question of fact decided, 
by the courts below that the plaintiffs are the owners of the: promises, tho . 
defendant 1з estopped from challenging $he title of the Iandlords after he 
` has-attorned to the plaintiffs and accepted the plaintiffs as landlords after: 
purchase of the property in question 'on 19th of April, 1967. 


4. The next question raised by Mr. Chakraborty ія that ‘thi 
pleadings do not contain the most relevant averment to ihe effect that the 
plaintiffs landlords are not in possession ef any reasonably suitable 
accommodation. Mr. Mitter on behalf of.the respondents, however, 
contended on the basis of the averment as it is that ‘there are in the plain, 
averments to the effect. The court’ of first instance, however, held that ` 
theré is no such averment. The court of appeal below held that there 
was substantial compliance of the statute ahd the statements made in. the 
plaint substantially comes. within the mischief of section 13 (1) (ff) of the 
Act. It depends on the facts . and pleadings and the pleadings in the. 
present case, in my opinion, quite clearly show that plaintiff1 have averred 
that they have no reasonably suitable accommodation. In paragraph 2 
of the plaint it has been stated that, the present accommodation of the 
plaintiffs is quite insufficient'and that they are residing jointly with-the ether 
members of the family. Moreover, it has been stated that the position of . 
the plaintiffs 1з very precarious and the rooms in question are reasonably ` 

‘required by, the plaiutiffs for the their own use and occupation, On tho © 
basis of these pleadings, evidence has been adduced by both the parties. 

lt appears that though the learned Muntif was not inclined to accept ,the. 

evidence of the plaintiffs but the lower ‘appellate court^ accepted tho. . 
evidence and came to the conclusion on considering the evidence adduced 
by the plaintiffs as also by the defendants that the plaintiffs have got no 
reasonably suitable accommodation acd if the deferdants aie evicted, it will- 
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suffice to requirement of the plaintiffs for their own use and occupation. 
Mt. Chakraborty, however, contended with reference to the decision repor- 
ted-in (2) A I.R. 1975 S C.1146 (B. Banerjee; v. Anita Pan) that unless aver- 
ment i$ thera, the only recourse that will be open to the plaintiffs is to 
amend the plaint aud if they do not amend the plaint, the suit must fail. 
Та my opinion, reading the plaint asa‘ whole and in particular paragraph 
2; I do not find that any amendment of the pliint is required inasmuch ав, 
. in my view, tbe averment as required under section 13 (1) (ff) was already 
#һеге іа the body of the plaint which the plaintiffs had succeeded in 
Proving in their favour before the lower appellate court. In that view 
of the matter, in my. opinion, there із no merit іп ‘these appeals. 
-5. The appeals : are therefore dismissed, but without any order 
for costs. 2 ex 
2-6. No order need be made on | the врривамов under Or. 41 Rule 27 
С. Р. С. А 
7 Тһе prayer for leave to “appeal to the Supreme Court under 
Art. 134 (4) of the Constitution of India is refused, because I am of 
opinion that no substantial question of law of public importance is in- 


` volved іа these matters and. аз such Ido not feel that ша should be 


decided by the Hon’ ble Supreme Court. 
5. NLR. 
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[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Jusiice Anil Kumar Sen and Mr. Justice 
Bhabes Chandra Chakravoril 
Decision: May 23, 1980. 


Mjs. Modern India Construction Co. Ltd. b+ адыг Appellant 
~ Versus | 
The Employees’ State Insurance Corpn. & Ors, ......... Respondents* 


. Revenue Recovery Act ü of 1890), Sec. 5— Letter of request to 
collector by E-S I. Corporation for recovery of its demands as per Sec. 73D 
of E.S.I. Act 1948 — Certificate issued by Certificate Officer acting under 
Beugal P.D.R. Act 1913— Whether such certificate officer can issue certificato: 
on his own initiative. | 

_ The main point for determination in the instant appeal ia whether on 
a request being made under section-5 of the Revenue Recovery Act to the 
collector of a district by the Employees State Insurance Corporation 
for recovery of. its. demands coming within the meaning of section 73D 
of: the Employees State Insurance Act, 1948, the“ Certificate Officer, 
‘who ia not the Collector of the district, could’ have himself imued the 
certificate en his own initiative. 


* Appeal from Original Order No, 860 of 1976 jf Mandamus Appeul) 
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In section 5 of the Revenue Recovery Act, the two clauses 
begining with the words “an if” purport to introduce а legal fiction and 
if both those fictions are to qualify the word ‘sum’ in the first part, 
опе would expect the use of a conjunction ‘and’ in between the two. | 
Syntax of the sentence on the other hand lends support to the „contention 
of the learned Advocate for the appellant that the ‘eid clause 
at the end of the section qualifies only the last part thereof so that when 
the certificate is transferred to the collector of some other district for 
recovery he goos to recover the same ав if the sum is payable to him. 
But even then the learned Judge of the Court below is right in his 
ultimate conclusion that on a request being made under section 5 of 
the Central Act to the Collector for recovery of any sum ое wise 
payable toa public officer or to any legal authority, that sum becomes 
payable to the collector. Sucha legal fiction follows even independent 
of the last clause relied upon by the court, below. Uuder section 73D 
of the Employees State Insurance Act, 1948, the sum payable to the 
corporation as employer’s special contribution may be recovered “ав if 
it were an arrear of land revenue". Section 5 of the Central Act again 
provides that as and when a request is made фо the collector of a district 
for recovery of such a aum, the same is to be recovered as “ап arrear of 
land revenue which had accrued in his own district." Thus, .on а 
request being made under section 5 of the Revenue Recovery Act for 
recovery of any sum due as Employer’s special contribution, to the 
collector ef a particular district, that becomes an arrear of land revenue 
which has accrued within the colleotor's own district. When there 
can be no dispute about the fact that an аггеаг of land revenue which 
accrued within a district 1s payable to the collector of that district, 
it goes without. saying that the combined effect of section 73D and 
section 5 makes the sum for which a request bas been made under 
section 5, payable to the collector and it is wholly unnecessary to 
introduce any more qualifying clause “аз if she sum is payable to him" 
to give effect to that fiction. 

That being the position, it is held that on a request being made 
under section 5 of the Revenue Recovery Act, the sum requested to be 
recovered becomes a public demand payable to the collector to whom the 
request is made, for which the. Certificate Officer could validly issue a 
certificate under section 4 of the Bengal Public Demands Recovery Act. 
It may be mentioned thas but for the same collector himself would net be 
in a position to recover such sum for which a request has been made. 
That seems to be the position in law because under section 4 of the 
Bengal Act, the Collector himself can issue a certificate only in respect 
of an amount payable to him; so that if the sum payable to tbe Collector 
he $00 would not be able to issus any certificate himself as suggested by 
the learned Advocate for the appellant. 
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_, When the Certificate Officer has issues a certificate for recovery of a 
sum on a request made under section 5 of the Central Act to the collector 
and recovers tho said amount, it cannot be said that it is not recovered 
by the Collector as envisaged by section 5. It still remains a recovery 
by the Collector of a public demand which is in legal fietion payable 
to him through the process or the machinery prescribed by law. 

In the present case, the recovery was being made in terms of the 
first part of section 5 of the Central Act and there being no transfer by 
“һе Collector to another collector of some other district, section ЗА 

can have no manner of application. 
| Cases referred to :— | 
(I) Secretary of State for India y. ` Doorga Prosad Chamaria, an 
unreported decision of tho Calcutta High Court (in F. A. no. 249 
of 1936, dated 16.1.41.) . 
(2) Doorga Prosad Chamaria v. Secretary of State, (1945) 49 CWN* 


334 (PC) : 
N. C, Chakrabarty and A. К. Sen Gupta "ene for Appellant 
Debesh Chandra Mukherjee ` 2... for Respondent no. 1 
Arun оокат Serkar and Aloke Kumar Ghose  ......... fof Respondents nos, 


2 to 4 and 6 

The judgment of the Court was as follows :— 

Sen, J. : This appeal under clause 15 of the ‘Letters Patent is direciod 
against tho judgment and order dated June 23, 1976, passed bya learned 
single Judge of this Court disposing of a writ petition.The coriificate debtor 
whose objection under section 37 of the Bengal Public Demands Recovery 
Act (hereinafter referred to as the Bengal Act) as to the lack of jurisdiction 
оп the part of the Certificate Officer to issue a certificate succeeded before 
the Board of Revenue but was’ overruled by the learned single Judgo, is 
the appellant before us. The short point, said te Бо а point of first 
impression by she learned: Judge, that arises for consideration in this 
appeel ів as to whether on a request being made under section 5 of the 
Revenue Recovery Act (hereinafter roferred to ав the Central Aot) to the 
Collector of a district by the Employees State Insurance Corporation 
(hereinafter referred to as the’ Corporation) for recovery of its demands 
coming within the meaning of section 73D of the Employees State Inauranco 
Act, 1948, the Certificate Officer, who 1s nos the Collector of the district, 
. could have himself issued the certificate on his own initiative. 

2. The facts are not in dispute and may beset out briefly. On 
March 5, 1968, she Corporation sent а letter of request to the Collector 
of 24 Parganas under section, 5 of the Central Act for recovery of & 
sum of Rs. 18,247.05 ‘alleged to be "dus on account of employer's special 
contribution from the appellant now before us, the certificate debtor. 
The said request being received in the office of the Collector, was for- 
warded by the office superintendent to the certificate officer, 24 Parganas 
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‘on March & 1968. Thereupon on Aga 6, 1968, the certi officer 
‘drew up а certificate and-caused it to be- filed in his. office under sections E 
-`4 and 6 of. the Bengal Act and caused the copy of the certificate along 
with ‘the: notice under section~ 7. of the.said Act to be served, upon the | 
2 . Certificate- debtor.. On September 6, -1968, ‘the. certificate "debtor 
filed ^an. - objeetion: under section. 37 ої: (бе said Act’ raising various 
objections. The only - objection ` Which is now relevant for ‘the present- 
‘appeal was ќо the effect- that. .tha certificate officer. not being the 
Collector could - not . have entertained the. request under section: 5 of. 
„the Central - Act nor could Һе have himself filed. the certificate under “ 
section 4 of the Bengal- Act.. The. Corporation contested such ап. 
objection "by filing: rejoinder théreto. Tbe certificate officer overruled ` 
` that ‘objection by en order dated. November 11, 1968 though he gave-- 
', no. reasons for overruling - the same. The certificate debtor preferred ac 
.revisional. application under section 53 of the Bengal Асі. which was heard - 
- and disposed of by. the! Additional, District. Magistrate, 24 Parganas. By 
ап order dated May:27, 1969, he ‘overruled the aforesaid - objection | aud “ 


: upheld ` ‘the order ‘of -the certificate’ officer though. е agsigned his own ш 


rcasonà therefor erd-the reason assigned was “arrear of land revenue is. 
‚ Under’ the ‘Bengal Public Demands Recovery Act, 1913, a public demand ` | 
payable fo the Collector for the. recovery of which a certificate under - 
section 4 of the P. D. R. Act may be signed and filed by «ће certificate. 
officer. Section 73D of В: S. I. .'Асі says that, Employer’ 8 Special Contri- 
б bution i тау be recoverod as if it were an arrear of land revenue. , There- ` 
‚ fore, initiation ‘of the instant certificate proceeding under aection 4,. PDR: 
Асі waa perfectly Јева! and within the certificate. officers’ jurisdiction.” 
“Ona further revision the Divislonal Commissioner by his order dated , 
September 29, 1969, ‘reversed the decision of the Additional’ District’ 
' Magistrate and upheld the objection raised by the certificate’ debtor.” He 
` held that on recoipt.of a request uoder section 5 of the Central Act only 
' the. Collector of the district could, initiate the recovery proceeding and not 
Ube certificate officer who is not the Collector. Oa behalf of the Corpore- 
. tion roliance was sought to be plaeed: on section 3A ef the Central Act 
introduced by the West. Bengal Amendment Act 17 of 1966, but the 
Commaiasioner held. that the said provision can have application only when 
. the certificate under „execution is one received | on ‘transfer from another b 
. district and not ing case like the present one. The Corporation then 
, moved further i in revision against tbe order of the Divisional Commi- ! 
esioner’ before the. Board of Ravenue, but the Board by its order dated 
March’ '9, 1970 upheld the ae of the ` Divisional Commissioner and 
the reasons given ‘therefor. Ж 
. +63. The Corporation then, кз е. A orders К Љу the | 
"Divisional Ceommissiorier and the Board of Revenue in a ‘writ petition 
which, was. allowed by the learned | single Judge _by the order now. under Е 


} 
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challenge lá the present appeal. ` Тһе learned single Judge set asido the 
orders „passed by the Divisional Commissioner and the Board of Revenue 
. -and overruled the objection of tho. Certificate debtor. The learned Judge. 
took. the view thaton a reasonable interpretation -of section 5 of she 
Central -Act tho clause- “ás if the aum were payable to himself" at the 
énd of ће section must Be interpreted to qualify both the first and the 
second part of that. section ; therefore the ‘sum which the Collector pre- 
ceeds to recever on .a request niade -under section 5 of .the said Act іо 
` deemed by legal fiction to be not ‘only ап arrear of land. revenue which 
. had: accrued in bis own district but also to bea sum payable to himself 
because of the aforesaid qualifyiig clause. According to the learned 
"Judge ucless such an interpretation is made, the Collector would not bo 
&ble йо recover the amount even himecifon a request -being made undor 
: seotlon 5 of the Central Act.. Adopting sueh an interpretation, the learned 
‘Judge-held that on a request being made under section 5 of the Central 
, Act, when the sum becomes a public demand , payable to the Collector, 
the certificate officer necessarily becomes competent to` апе а certificate 
for recovery of that sum under section 4 of the Bengal Act. The other 
‘contention of the Corporation that becauss' of sectlon ЗА of the Central 
‚‚ Act the certificate officer is competent to issue a certificate was, however, 
overruled by the learned Judge as. according to him that provision has 
‘по bearing on the point at issus. ` са 
4. "Being aggrieved the certificate debtor has istered the present 
appeal. Mr Chakiaborty apperring on behalf of the appellant haa con- 
., tended that the learned single Judge misconstrued section 5 of the Central 
Act іо. holding that the clause “‘as if the sum were payable to himself” 
qualifies bath the firit and the second part of section 5. According to 
Mr. Chakraborty, reading section 5 in the light of sectisn 3 thereof, it 
should be held that the said clause only- -qualifles.the second part of section 
Sand itis only when the Collector to whom а request is made in his 
‘turn sends the certificate. to tha Collector of another district о Бә 
“recovered by him, it is he who is to recover it “as if the sum were payable 
to himself." Mr. Chakraborty has next contended that the provisions 
of the Bengal-Act are merely auxiliary providing for the machinery for 
recovery which cannot override or derogate from the provisions of the 


жй Central Асі. во that when section 5 of the Central Act provides that I$ ia 


the Collector who must proceed to recover the sum, the Certificate 
Officer who is not the Collector cannot .de so by himself filing the 
certificate. Both the, points raised by Mr. Chakraborty have been con- 
tested by Mr. Mookerjee appearing on behalf of the Corporation and by . 
Mr. Sarkar appearing on behalf of the Revenve authorities. 

5 Ona careful. consideration of the first point raised by Mr. 
Chakraborty, we have come to the conclusion that there is ecopo for some 
' doubt'as to whethér section 5 of- the Central Act is capable of being 
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construed. in the manner dene by our learned brother. 10 section 5 the- 


two clauses beginning with the words, ‘as if? purport to introduce legal 
fiction and if both those fictions are to qualify the word ‘sum’ in the first 
part, one would expect the use of a conjunction ‘and’ as between the two. 

Syntax of the sentence on the ‘other hand lends support to the contention 
of Mr. Chakraborty | that the said clause at the end of the ‘section qualifies 
only the last part thereof so thatwhen the certificate is transferred to the 
Collector of some ottier district for recovery he goes to recover the same. 
as if the sum is payable to him. But;in our view, even then the learned 
Judge із right їп his ultimate-conclusion that on a request being made. 


under section 5 of the Central Act to a “Collector for recovery of any gum 


otherwise payable'toa public officer or te any legal’ authority, that sunr 


becomes payable $o the Collector. Such a legal fietion follows even . 


independent of last clause relied On by the learned Judge. Under section 


730 of the Employees State Insurance Act, 1948 the sum payable to the . 
Corporation as sea aa Lc contribution may be recovered "as if - 
it were an arrear of land revenue". Section 5 “ofthe Central Act again 


provides that as and when a теди st is sent to the Collector of a district for 
recovery of auch à sum, the same is to be recovered as “an arrear of land’ 


. revenue which had accrued in his own district" _ Thus on a request being 


made under section 5 of the Central Act for recovery of any sum due as ` 
Empioyer’s special contribution to the Collector of a particular district, , 
that becomes an arrear of land revenue which has accrued within the- 


Collector's own district. When'therecan be по dispute about the fact 
that an arrear of land revenue which accrues within a district is payable 
to the ‘Collector of that district, it goes without saying that combined 
effect of section 73D and section 5 as aforesaid makes the sum ‘for which 
8 request hag been made under section 5, payable to the Collector and it 
is wholly unnecessary to introduce any more qualifying clause ‘‘as if the 
sum is payable to him” to give effect to that fiction. 


6. This view of. ours is well suppported by an earlier decision of 
this Courtin the case of the (1) Secretary of State for India v. Doorga 


Prosad Chamaria (F. A. 249 of 1936 disposed of on January 16, 1941). ` 


There оп a certificate being issued by an Income Tax Officer for recovery 


` of an amount of income tax due from the assossee under section 46(2) of 


the Iacome Tax Act, 1922 to the Collector, the certificate officer of the’ 
district who himself wae not the Collector caused a certificate to be issued 


under his own signature under sections 4 and 6 of the Bengal Act. An 


objection being taken to the effect that in the absence of any requisition 
under section 5 of the Bengal Act, the certificate officer could not have 
Issued a certificate. under his own signature under sections 4 and 6 in respect 
of a demand payable to the Income Tax Officer and not te the Collector, 
the said objection was overruled by this Court. Relying оп the concluding _ 
words of section 46(2) of the Income Tax Act, 1922 which mads the - 
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demand recoverable by the, Collzetor “ ‘ap: ч it were вп arrear Of laad 
-reveuue" this Courtheld:- -> . - | 
per “The concludiog words of this Suae indi ‘as if n were an 
arrear of laud revenue’ make the arrears duc from the assessee a 
public demand within the meaning of the Public Demands Recovery 
Act. (Sch. 1. Sec. 3. Cl. (6), Сі. 3 of Sch. Iofthe Publio Demands 
С -Recovery Act). These words. 'aüthorise the - Collector to recover the 
arrears of income tax from the nssessee as a public demand under tha 
Public Demands Recovery Act. à 
"The objcet of a requisition under section 5 of the Publio Demands 
-] Recovery Act ів to have а verified. statement that tbe amount for 
` which certificate i is-to be signed is due from the certificate debtor. 
Where the public demand is payable to the Collector, no such 
requisition is :песеввагу inasmuch as the demand. {s made by tho 
Collector who is the Chiof Offcer-Ia-Chaige of ‘the revenue admi- 
nistration of the district. - 
In the case of arrears of асо the -Income Tax Officer 
‘Certifies that-the amount of arrears is due from the assessee. The 
Collector’ on tho receipt of this certificate ‘is authorised to proceed 
to recover the amount from the assessee оп the basis of this certificate. 
A further requisition under sec. 5 of the Public Demands Recovery 
Act from the Income Tax Officer would be, therefore, a meaningless 
suparfluity: The legislature has sufficiently expressed ¢hia intention 
by providiog that the arrears ‘of tax mentioned in the certificate of 
the Income-tax Officer are to- be recovered by the Collector as 
-arrears- -of land Tevenus. This provision makes the income tax payable 
to the Collector: ' within the meaning ôf sec’ 4 of the Public Demands 
_Recovery® Act.” 
On an‘ appeal to the Privy Council the above decision of this Court as 
‘also the reasons given by this court Were expressly affirmed by the Privy 
Council. (see (2) 49 - C. W.N.-334). . The JPrivy Council observed -that 
“Their Lordships agree with the view taken by the High Court that tho 
: money was payable to the Collector and accordingly the certificate ‘was 
- jseued under sec. 4 and not under sec. 6. and no requisition under 
. section 5 was required. im E 
7.. For: the: foregoing. reasons ‘we ‘agree with the learned Judge that 
ona ‘request being made under section 5 of the Central Act, the sum 
.requestod to bo recovered becomes a public demand payable to tho 


'. Collector to -whom the request is made for which^the Certificate Officer ` 


could validly issue а ‘certificate under section 4 of the Bengal Асі. We 
algo agree with him that but for "the same: the Collector himself would 
not bo ina position to recover- such sum for which a request has been 

made. - That seems to be the position in law because under tection 4 of - 
the Bengal Aci, the Collector himself can lasue a- certificate only i in. respect 
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of sn amount payable to him; so that if the sum for which a request | 
has been ‘made under section 5 is not a.sum payable to the Collector, he · 
too would not beable to issue any certificate himself as suggested by 
Mr. Chakraborty. 

8. So farns the second point raised by Mr. Chakraborty is con- ' 
cerned, we find little merit therein. We may agree with Mr. Chakraborty 
that the provisions of the Bengal Act providing merely the machinery 
for recovery cannot override the express provision of the Central Act. 
But we are unable to agree with him that when arequest being made 
under section 5 of the Central Act, the certificate officer issues а certifi- 
cate there is any derogation from the.provisions of section 5 of the 
Central Act. When that section provides that the Collector shall proceed 
to recover. the demand under request it does not mean that it has фо be во 
done under his own order and signature. An arrear of land revenue payable 
to the Collector which is being recovered by a certificate officer under 
section 4 of the Bengal Act ш also being recovered by the Collector 
‘though made by the Certificate Officer on his behalf. Therefore, when 
the certificate officer issues a certificate for ғесоуегу of a sum on a request 
made under section 5 of the Central Act to the Collector and recovers 
the said amount, it cannot be said that it іс not recovered by the Collector 
as envisaged by section 5. It still.remains,in our view, a recovery by 
Collector of a public demand which isin legal fiction payable to him 
through the process or the machinery prescribed by law. In this view 
we overrule the second point raised by Mr. Chakraborty. i 

9. Before we conclude we must observe that the Corporation was 
proceeding upon a misapprehension that section 3A of the Central Aot 
which was incorporated by the West Bengal Amending Act referred to 
‘hereinbefore would be of any assistance to the Corporation in the present 
case. In our view, the learned- Judge: was right in his conclusion that - 
this section can be of no help because it would have its application only 
in a case’ where a certificate is received under this Act by the Collector ' 
- of a district obviously meaning thereby it із во received on transfer. in 
` terms of section 3 thereof. In. the present базе the recovery was being 
mado in terms of the first part of section 5 of the Central Actand there 
being no transfer by the Collector to the Collector of some other district 
seotion ЗА can have no manner of application. 

For the foregoing reasons this appeal fails and is dismissed. 
The- judgment and order under appeal are hereby affirmed. 

There will be no order as to costs. | 

Chakravorti, J.: І agree. PRO 
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{ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Anil Kumar Sen and Mr. Justice 
Bhabes Chandra Chakravorti 
: Decision: April 21, 1980 
Prabir Kumar Mukherjee - ` laene. Petitioner 
Versus 
А .Maittayee Mukherjee К КЕТ Opposite Party" 
Civil Procedure Code (Act 5 of 1908); Or. 6, rule 17— Amendment of 
‘pleadings in Matrimonial  suit— General principles for application— 
Judicial discretion, how to be exercised. : 
It is contended on behalf of the wife (the petitioner in the matrimonial 
suit) that the delay in making the additional ground of fraud for 
annuling the marriage is inconsequential because the Statute доев not 


prescribe any particular period within which annulment has been asked for 
on such a ground. 


HELD: It is true that the Special Marriage Act does not Їп terms 
. provide ` that. а suit for annulment: of marriage on such a ground has 
. to. be instituted within a specified period. Yet it - eppears that 
she having come ie know of this ground already could not justifiably 
hold it back for nearlyone year and a half. ` There is at any 
rate no plausible explanation for the delay. The alleged communication 
gap between the father andthe daughter could not legitimately account 
for the failure to make out such a case earlier because on the wife's own 
showing she had attained majority in September, 1977 and she hag 
been permitted to continue the suit in. her personal capacity. The . 
allegations do not appear to have been made in. good faith. 

HELD further : The principles governing the amendment of the 
Pleadings are now well settled. Rule 17 of Order 6 of the Code of Civil 
Procedure does not confer an unlimited jurisdiction upon the court to 
` grant amendments irrespective of its nature and irrespective of the delay 


_ + tn asking for the same. 


It is also well settled that the анн should be refused where it would 
introduce a totally different, new and inconsistent case or its effect would be 
to substitute one district cause of action for another or change the character 
.of the suit. -It is also well settled that amendment should be refused where 
the application is not made in good falth and there has been unconscionable 
delay or gross laches while a rigid practice of refusing leave is far 
from desirable, . yet to entertain a case of which the pleadings contained 
no indication is also not proper. 

Since the amendment in the instant case seeks to withdraw the alle- 
gation of coercion which, besides the plea that the wife was below the 
age of consent, was the only foundation of the original plaint and since the 

*Civil Order No. 442 of 1980. _ 
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\ 
amendment introduces a case altogether new and founded оп а new set of 
facts known to the wife from long before on her own showing, it was held 
_ that the amendment sought for was not bonafide. It can not be said that 
the amendment asked for would merely amount to incorporation of some 
aditional facts in support of the original case of fraud. The entire fabric 
and complexton of the original case is now sought 10 be altered and this 
_ Should not be allowed to be done by way of amendment. 

Though the order impugned was within the learned judges discretion 
he failed to appreciate the well established limits within which such discre- 
tion could be exercised, so that when he proposed to allow the application, 
more mechanically than on application of his judicial mind having regard to 
such settled principles, he was not acting within his jurisdiction. Such an 
order when results in serious miscarriage of justice so far as the respondent. 
in the proceeding is concerned, is liable to be set aside in revision. 

Cases referred to :— 

(1) gm Abnash Kaur >. Dr. Avinash Nair, AIR 1975, Delhi 46 

(2) Dr. R. D. Ankiesarla у. Mrs. Kamala Roy, AIR 1977 Calcutta 464 

(3). Leach v. Jardine Skinner, AIR 1957 SC 357 . 

(4) A. K. Gupta v. Damodar Valley Corporation, AIR 196? 9 566 
J.C. Bose and А. N. Basu sss for petitioner — 
К. S. Roy. i ....... for Opposite Party 

The judgment of the Court was as follows :— 

Chakravorti, J. : This is a revisfonel application at the instance of the 
respondent husband of Matrimonial Suit No. 36 of 1977 of the 8th Court 
of Learned Addl. District Judge at Alipore and is direoted against an order 
dated November 20, 1979 whereby an application for amendment of the 
petition for divorce under Sections 24 and 25 of the Special Marriage ‘Act 
was allowed subject to payments of costs. 

2. The suit was filed in June‘ 1977 by the father of the petitioner’s 
wife who was then alleged to be a minor. Subsequently however, on 
attaining majority the petitioner wife is continuing the suit on her own. 

3. The case as originally made out and in so far as they are relevant 
for the present purpose may be stated thus :— 

Formerly she potitioner wifo was a resident of Now Alipore and while 
still a school going girl she picked up acquaintance with the respondent. | 
Being immature іп age and mind the petitioner became enamoured of 

‘the respondent who was reported to be ап Engineering Graduate and a 
keen sportsman. The respondent used to write letters in endearing terms 
persuading the petitioner to meot hit at different places. In course of ' 
such association the respondent came to know of the petitioner's wealth 
and affluance. The petitioner appeared at the Higher Secondary Exami- 
nation ia 1975 and came out successful. Thereafter the respondent siarted 
nagging the petitioner with proposal for marriage, took her to’his residence 
and introduced her to his parents who also tried to persuade her in that 


v 
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behalf. "The petitioner however’ ҮРНЕ, her unwilliiguess to marry ‘he : 
respondent without the consent Of her parents: ~ Sometimes after the. 
*petitioner with her parents moved to their present residence at Queen's: 
Park.- One day in January, 1977 the respoedent took the petitioner toa 
house and made her to pose for~ "photographs "with the respondent. The 
patitioner out of fright and fear almost ‘lost, her senses. Since then the 
| respondent started to blackmail the petitioner and threatened that unless 
. she agreed. to the ` proposal ‘for -marriage the photographa would be 
--published-in journals and exhibited. іо bluc films. The petitioner literally 
broke down out'of chame, fear and disgrace. - On March, 1977 the respon- 
dent sent a-man to the petitioner’s college asking her to mest the respondent 
at once оп а plea that something terrible had .happened. Tho petitioner 
met him.and being accompanied by some unknown: persons went to the 
office of a Marriage Registrar where she. was forced to sign some papers, 
the contents of which were not niade known toher. Dueto the threats 
held’ out at the tima she bad no, alternative but to sign the papers. Itis . 
also. her case that the purported marriage. with the respondent on. March 
7, 1977 was ‘void abinitio since on that date she was aged only 17 years 
`6 ‘months and 4days. Ті is further her case that the age given in the Form 
for Rogistration of ‘Marriage: ів falte, that the- -repreaentation made by tho 
respondent about his qualifications and àge'are untrue and that such false 
Statements were made only to establish: his worth “ss an agreeable 
bridegroom. t is further stated that immediately after the registration tho 
. petitioner wës taken. to the residence of the respondent and all the orna- 
ments that she had with her were. taken away with the object of exacting 
. ransom from the petitioner's father who-happens to be very а папі рэгвоп. 
On such allegations she prayed for the reliefs woder Sections 24 and 25 of 
the Special Marriage Act. ^ — oe dl D - 
` ``4. The respondent шу. entered- áppearenca and filod his wriiten 
statement in September, 1977 ee the material allegations of fraud, 
. forcé or, coersion. 


s. Thé-petition for баси оп "whioh the impugned бйз was 
passed, was filed on May 10, 1979. ` In the said petition it is stated that 
subsequent to the filing of the suit the petitioner was forcibly taken away 
from her father’s custody by the respondent, and was kept at various places 
till Joly 10, 1977. Pursuant to an order of ‘this court atisiog from a 
criminal proceeding the petitioner was Кері in the custody аз firsts of one 
Mr. Ram Ranjan Chatterjee, since deceased and | thereafter’ in the custody 
of Mr.S. C. Mutter till September 6,1977: when shé attáined majority. 

‚ Between September 6, 1977 and December’6," 1977 tho’ petitioner stayed 
with her uncle as New Ahpore except for а few days when she had gone 
io visit her father’s ‘sister at _Rampurhat with the said uncle and the 

` respondeni./ During this period. sometimes . between the..miiddla of 

November and December..6, 1977 ihe ‘respondent had several violent 
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“epileptic fits, and the petitioner camo.to learn that the respondent had been 
an old congenital epileptic patient. The respondent was unsuccessfully 
treated for the disease and he. fraudulently suppressed this fact from the 
Petitioner, "Thereafter it is stated that she had coms to discover that the 
respocdent had made a number of fraudulent m misrepresantation for inducing 
her to. give her consent to ths marriage. The instance ‘of fraudulent: 
-- misrepresentations which she claims to have subsequently discovered have 
_ been set out in the petition ia details and. may ba briefly enumerated as 
hereunder. The respondent was aged much’ more than what he had 
indicated іп tho declaration form filed іп connection "with the purported 
marriage, that the respondent was not a graduate Engineer but was merely 
а polytechnic product working as an overseer, that-he was. receiving a 
salary much less than Rs. 1,500/- as falsely reported, that he falsely gave 
oui that һә was under order of ¢ransfer (о а distant place for a term of 
three years, that he introduced a fake astrologer who falsely prophesied 
, that the intended marriage would be successful: if held early and that a 
negotiated marriage was likely to.bé a failure, aud so on. The petitioner 
asked for incorporation of these facts ia minute detail and also prayed for 
delstion of the allegations of taking intimate . photographs, blackmailings 
her on the bagis thereof, taking away ber ornements introducing her to 
parents of the respondents and persuationy by them as contained in the’ 
original plaint. 

`6. The learned Additional District Judge while disposing of the ' 
application held that though the allegation that the respondent was a 
ohronio patient of epilepsy, was a new ground yet the amendment if allowed é 
would not change the nature and character of the suit.: The further 
instance of misrepresentalion were’ according to the learned Additional ' 
District Judge merely details of: substantive allegation of fraud and coer- 
cion. Therefore, he was of the opinion that the amendment would not 
amount to introduction of a . new case as complained by the respondent 
but that the sui? would remain the same as before with only some .more 
additional facts ia support’ of the original allegations. As regards the 
‘deletion of she original allegation of blackmail, forcible removal of jewel- 

-fery otc. the learned Addl. Distict Judge accepted the pstitioner’s 
submissions that those statements as originally made were due to a | 

“communication дар” between the father and the daughter at the relevant 

time. On such view of the matter the application for amendment was 

allowed with opportunity to the respondent to file аео written 

slarement: Hence the revisional application. 

- 7. Mr. Bose appsaring in ‘support of the AE application. 
made a grievance that learned Additional District Judge by allowing the 
amendment has practically allowed a new plaint to bs brought on the’ 
record in replacement of the original one. It is true that the amendment 

. asked for is rather voluminous and the amended plaint not only introduces 
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new inetaness of fraud and a new case of the respondent being a chronic 
patient of ‘epilepsy but also seeks (о delete most of the original allegations 
en which the case was initially founded. Mr. Bose complained that 
having realised from the letters written by the petitioner hereself to the 
respondent that the case as originally made out was bound to fail she has А 
come up with an entirely new саве. This was felt necessary after the 
respondent produced in Court some of the letters written by the petitioner 
herself to. the respondent. Some of ‘such letters bearing different dates 
in July, 1977, that is to say; after the flliog)of the suit, have been made 
annexures to the revisional application. It{s, therefore, submitted that 
the application is not at alla bonafide one and it being practically in 
replacement of the original case, the amendment asked for ought not to 
have been allowed. ` = 


8. Mr..Roy however argued that even in the original plaint the 
substantivo allegation was of nullity on the ground that the petitioner had 
not attained the age of consent and that the marriage was otherwise liable to 
be annuled in view of fraud and coercion exercised upon her in obtaining 
her consent. Mr. Ray argued that in the original plaint though fraud 
was made a basis for the reliefs claimed yet the details of the fraud could 
not supplied because of the “communication gap” between the father 
and the daughter atthe relevent time. He argued that she having dis- 
covered these instances of fraud only in about March, 1979 the applica- 
tion for amendment could not be thrown out asa belated one made 
‚ with a malafide object. If a case.for annulment is made out on the ground 
of fraud, іє ів required that sucha case has to be filed within one year 
from the date of such knowledge. It was contended that though these 
instances or rather details of fraud were sought to be incorporated by an 
amendment petition filed in May 1979 this could not be said to be belated 
in view of the petitionor's positive cass that she came to know of it only in 
March, 1979. As regards the allegation of the respondent being a patient 
of epilepsy she however has stated in the amendment potition that she 
came to know of it sometime in November/December, 1977. But 
Mr. Roy argued that the delay іп: making this additional ground for 
ennuling the marriage is inconsequential, because the statute does not pres- 
cribe any particular period within which annulment has to be asked for 
on such a ground. ЕЕ 


9. It is true that the Special Marriage Асі does not ір terms “say 
that a sult for annulment on such. a ground has фо be instituted within a 
specified period from the date of knowledge of the existence of such 
ground, yetit seems to us that she having come to know of this ground 
as far back as in. November/December, 1977 could not justifiably hold it 
back for nearly one and half years. There is ag апу rate no plausible 
explanation fer the delay. The alleged “communication gap" between the 
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father and the daughter could not legitimately account for the failure to 
make. out this case much earlier because on. the petitioner" s own showing - 
she had attaiaed majority in September, 1977 and she had been permitted 
to continue the euit in her ‘personal capacity. ' 


:10 ' This apart, the ‘ "theory of communication gap” appears to us,to ` 
be rather iotriguing. The plea suggests us if the daughter for whatever 
reasons it may bv, did noi apprise her guardian’ father of the real. state ` 
of things. Assuring that it isso we do not -see ' how. the allegation ' 
that the responden. had forcibly taken away the ornaments of the peti- 
tioner, that she had besa made to pose for intimate photogrephs aud 
that the respondent blackmailed her by threatening to publish suoh 
photographs could be made. These allegations being of a positive 
character could not certainly be $he result ofa communication gap. If 
they are now disowned as untrue aud sought to- be deleted: from the ў 
- plaint one cannot help commenting that. the case as originally made was 
the work of an imaginative miad and was not due to lack of {oformation 
resulting ‘from’ communication бар. . ] 

А il. Mr. Roy, Bewarea, argued `, ibat the КЕТЕ of liaud is 
- already there in the original, plain$ but only the details of tho fraudulent 
' conduct were lacking dus te lack of information. It ig undoubtedly true. 
that in the origiaal plaiut the expression. fraud has been used. Certain 
conduct has been attributed to ‘the respondent which in the opinion: of 
tho petitioner wife accounted to fraud. Having earefully read the plaint 
as a Whole we are unable to Їп апу real allegation of -fraud in the plaint 
as it stood prior to amendment. The allegations were really of intimida- 
tion and coercion. Tho allegation of fraud as now introduced by the 
amendment are new allegations. Mr. Roy while defending the prayer 
. for amendment contended that the power of the Court to grant the leave 
_ for amendment is a discretionery power which it is not feasible nor 
. advisable to encase within the: strait jacket.of an inflexible formula. He 
contended that having regad to the circumstances of the case and ‘having 
regard to the fact that the ‘details of the acts of fraud come to the - 
knowledge. of the wife only i in March, 1979 the court ought-to allow the 
А amendment. .He further ‘argued that ёе amendment does not introduce ’ 
a) new case but merely elucidates the case already made by furnishing some- 
more particulars. In support of his contention he relied'on the decision 
in the case of (1) Sm. Abnash Kaur v. Dr. Avinash Nair, AIR 1975 Delhi 
46. The question: involved in that cago was waethor the Rent Controller 
had the pewer and jurisdiction to allow the amendment to: add a new 
ground of eviction which has arisen subsequent to the filing of the suit 
for eviction. In the instaat case, it is not the wifo's case that the grounds. 
now put forth have arisen subsequent to the filing of the original petition. 
The grounds existed bui were not pleaded. · Another case reported in 
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(2) AIR 1977 Calcutta 464 was also cited by Mr. Roy. This also is a case 


- Where the amendment was sought for introducing an additional ground 


for eviction of the tenant defendant. It was held in that case that the 
Proposed amendment would поё change the nature character of the guit, 
namely, a suit for eviction of a tenant. The case of (3) Leach v. Jardine 
Skinner, AIR 1957 S.C. 357 was also. cited by Mr. Roy. The ptinciple 
laid down -in that case ia that the Courts would as a rule decline to allow 
amendment if a fresh suit on the amended claim would be barred by limita- 
sion on the date of tho application but that this ia a factor to be taken 
into account in the exercise of the discretion a8 to whether amendment 
should or should not be ordered. It is true that Order 6, rule 17 of the 
Code really vests in the Court a discretionery power which: envisages a 
rule of conduct as contrasted with a rigid Rule of law. The principles 
governing amendment of pleadings are now well settled. Order 6, rule 17 
does not confer an unlimited jurisdiction in tho Court to grant amend- 
ments irrespective of its nature and irrespective of the delay in asking 


` for the same. \ ; 


12. It is now well-settled that amendment should be refused where 
it would introduce a totally different, new and inconsistent case or its 
effect would be to substitute ene distinct cause of action for another or 
change the character of the suit. It is also well settled that amendment 
should be refused where the application is not made in good faith and 
there has been unconscionable delay or gross laches. While a rigid 
practice of refusing leave is far from desirable, yet to entertain a case 
of which the pleadings contained no indication is also not proper. In the 
caso of (4) A. K. Gupta v. Damodar Valley Corporation, AIR 1967 SC 96 
it has been observed that in tho matter of allowing amendmont of pleadings 
the general rule is that a party ie not allowed by amendment to set 
up а new case or a new causo of action. The expression, cause of action 
in this context does uot mean every fact which is material to be proved 


' to entitle the plaintiff to succeed. Tha expression only means а new set of 


2 


ideas. Та the case before us the. allegation that the respondent has bcen 
suffering from epilepsy for a long time is certainly a new case of which 
there is no Indication in the original pleadinge. -So far as this plea is con- 
cerned the wife's allegation is that she came to know of it sometime in 
November/December, 1977. The question of limitation apart, there ia no 
explanation for the delay іа making out the case. As regards the other 
allegations it is stated that (һә wife came to learn in or about March, 
1979 that the respondent Һай made a string of „fraudulent misrepresenta- 
tion asenumerated іп the petition for amendment for- inducing her to 
give herconsent to the marriage. Ia paragraph 4 of the amendment 
pstition it is alleged that the wife was forcibly taken away from her father’s 
custody on June 20, 1977 and was kept at various places to avoid discovery 
by her parents till she was produced in court in July, 1977.. In: paragraph 
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Git is stated that she would have left for her- father’s residence 


evon earlier since she had come to discover aítez sho had "been forcibly ` 

taken away by the respondent about the fraudulent representations mado by 
the respondont. Therefore it is clear upon a reading of the entire 
petition that even according to hér she came to know of the fraudulent 
representation after she was forcibly taken’ away by the respondent sand- 
that was in June/July, 1977. If-that was the position the allegation in 
paragraph 8 that she came to know of the fraudulent misropresentation 
only in March, 1979 does no$ appear to have been mado in good faith. 

This apart, since the amendment seeks. to withdraw the allegation ef 
coeroion which, besides the plea that the wife was below the age of con- 
sent, was thè only foundation of the original plaint and since the 
amond ment introduces a case altogether new and founded оп'а new set. 
of facts known to the wife from long before on her own showing, we feel’ 
that the amendment sought for is not bonofide. Weare uoable to agree: 
that tho amendment asked for would merely amount to incorporation 
of some additional facts in support of the original case of fraud. The · 
entire fabric and complexion of the original case is now sought tq~ 68 


, altered end this should not be allowed to be done by way of amendment. . 


13. Though the order impugned was within the learned Judge's- 
ditcziption, the learned Judge failed to appreciate the well established 
limita within which such discretion could be exercised, go thai when he 
proposed to allow the application, more mechanioally , than оп 
application of his judicial mind having regard to such settled principles, 
he was not acting within his jurisdiction. , Such an ordor when results in 
in serious miscarriage of justice so far аз the reepondent in. the proceeding 
is concerned, is liable to to ba set aside in revision. 

. The revisional applicatien is, therefore alowed, The impugned 


order is accordingly set aside. 


' There will no order for costs. 
, 5 Sen, J.: I apree. Е ‹ 
Memo. Мо. 5362р Dated 6th June, "1980. 
Copy forwarded.to L/85h Addl. Disirict'Judgo, Aliporé 24-Parganas. 
for information and guidance in continuation of the сазе s previous 
Memo..No.: 14980 dated 20.2.1980. . 
'N. C. S. 
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К. CIVIL REVISIONAL JURISDICT ION] 
Before Mr. Justice Anil Kumar Sen and Mr. Justica 
z ‚.Вһабез Chandra СВаКгауогїї 
Decision-: 1 ane e 18, 1980: 


- Nirmal Kumar Banerjee: кс ШО an аена Petitioner 
т \; "Vernis ` 
ies Ordinance өсне Directorate Co-operative | 
Das Credit Society Ltd. .. Opposite party* 


West Bengal, Co- -operative. Societies Act (38 of 25. Sec. 87(1)(c) — 
Registrar empowered to appoint arbitzator for disposal of referenco— such 
appointment: ‚тау be made by ‘name or by desiguation— Whether fresh 
appointment is to be made for his successor-in- office. for continuing the 
said "arbitration proceeding ?—Sec. 16 ‘of Bengal General Clauses Act, 
' where applicable. а 

7 -Rules 2(2)(c), 129, 1340) of West Bengal Có Societies 
Rules, 1974— Definition of ‘person’— Person qualified to be appointed as 
, arbisrators— Withdrawal of Reference by Registrar — —Interpretation of these 
rules. 

Begal General Clauses Act, (Beng. Act 1. ef: 1899), Sec. 16—Power ' 


to appoint incládes power to sppolnt, «x-ollicio Appointment may be-made 
‘either by name-or by virtue of office, . 


, Section 87(1)(c) of the West Bengal борай Societies Act, 1973 
^ empowers the Registrar to appóing an arbitrater for the purpose of arbi- 

- trating оп disputes under reference.’ Such power having been vested by 
the statute in the Registrar to appoint a person to execute functions of an 

Ki arbitrator, such appointment could be lawfully. made either by name or 
‚ by virtue of office.. Section.16 of the Bengal "General Clauses Act, 1899 
authorises ‘such appointment in-.' the alternative, Such appointment 

. having been meade by virtue of office in the present case, it was a valid 
appointment in law and therefore his succeseor-in-office derives his power 


to discharge the functions as an arbitrator on the basis of the initial 
i appointment by virtue of offlce. 


7 Relying on Rules 2 (2) (c) and 12 it was contended on behalf of tho 
petitioner herein that-an appoiniment.under section 87(1)(c) could only 
‘be made in favour of a particular Government officer and not by virtue 
of the office held by him. This contention is untenable. Rule 2(2)(c) adopts 
the definition of the term as.in- the. Bengal General Clauses Act. Rule 129 
only specifies she eligibility of the person: toi be so appointed, These 
‘provisions do not abrogate the applicátion. of Sec. 16 of the Bengal General 
Claunes Áct. 5. . nf : 

Rule 134 (с) оѓ the Rules merely рай. thet when. a Government 
Officer is appointed to function asan arbitrator, then in the case of his 

"C. О. No. 2100, 1980. : 
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. resignation, transfer, suspension or dismissal, the Registrag may witb- - 
draw the reference and then make n fresh appointment of on arbitrator. 
Such a provision is not rendered nugatory as contended, ‘because in the 
event a Government Officer is 30 appointed by name and not by virtue 

“of his office, the said Rule will be applicable. 

Hence the award under execution is quite valid and is made with 
jurisdiction. ` 

Cases referred to :— 
(1) Public Prosecutor v. Narkidimili, ‘AIR 1960 AP 282 . 
(2) Subbayyan Muthokomaran у. State of Kerala, .AIR 1968 Kerala 
330. 
UJ) Rasik Lal v. State of Gujarat, (1967) Cr. LJ 1105 
(4) Abdul Hossain v. State of Gujarat, AIR 1968 SC 432 


М. N. Ghosh and К. D. Mukherjee :. for Petitioner 
Anupam Kumar Chatterjee and Anil Mukherjee — ........ for Opposite party 
Raihindra Kumar Bhattacharyya . е. for the State 


The judgment of the Court was as “follows :— 

. , Sen, J.: This is a revisional application at the instance of the 
judgment debtor directed against an order dated February 18, 1980 passed 
by the learned Judge, Third Bench, City. Civil Court, Calcutta in Money 
Execution Cass No. 44 of 1978. By the order impugned in tho present 
revisional application, the learned Judge has overruled an objection raised 
by the patitioner to the executability of an award put into execution Бу 
the opposite party,the Ordinance Factories Directorate Go-operative Credit 
Society Limited. Challenging the said order, it has been contended before 
us that the learned Judge in the executing court should have upheld the 
-objection of the petitioner and should have held ibat the arbitrator who 
ultimately made the award had net the jurisdiction to do so. 

2. It would bs necessary to refer to the facta in order to under- 
stand the real naturo of the objection and decide tho issue. Such facis are 
not disputed and may bo set ont briefly as follows. 1— . 

The opposite, party Society raised a dispute claiming сонау 
ofa sum of Rs. 11,900/- with interest against the petitioner, a member 
of the Society and another such member. Such a disputo coming 
under the purviow of soction 86 of the West Bengal Co-operative 
Societies Act, the Assistant Registrar of Co-operative ' Societies, 
being vested with the necossary powers appolnted ‘the Inspector of 
Co-operative Socictios, Arbitration No. 1, Calcutta’ to be the Arbitrator 
to arbitrate over tho said dispute.- Such appointmont was obviously 
made under sestion 87(1)(o) of the Act. Atthe material time of such 
appointment Sri В. Das was the Inspector of Co-operative Societies, 
Arbitration No. 1 and he started the arbitration proceeding. end carried it 
оп for some time. He was, however, later transferred and Sri A. C, 
Bunorjee who replaced him as the Inspector of Co-operative Societies, 
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Arbitration. No. 1 ultimately made the award which being put into 
execution, the present objection has been raised. The objection raised 
before the executing court is that sÍpce.Sri B. Das was transferred, his 
successor, Sri A. С; Banerjee could not have automatically assumed 
jurisdiction to proceed with the reference in the absence of a fresh appoint- 
ment in his favour in terms of Rule 134(c) of the Rules framed under the 
Act. This objection has been overruled by the executing court on the view 
that since, Sri B. Das was not personally appointed the arbitrator, there was 
по necessity of transferring the case or make any fresh appointment for 
the purpose. · Inspector of Co-operative Societies, Arbitration No. 1 
having been appointed tho arbitrator, Sri A. C. Banerjeo as the successor to 
the office could very well continue the arbitration proceóding and make the 
award aa holder of the post of such an Inspeotor. 


3. In challenging the order of the executing eourt, Mr. Ghosh ` 
‘appearing in support of this revisional application has contended that in 
law no appointment could be made by designation, so that Sri B. Das, the 
then Inspector of Co-operative Societies Arbitration No. 1 was really 
appointed the arbitrator and when he was transferred it was necessary for 
the Assistant Registrar of Co-operative Societies to follow the provisions 
of Rule 134 of the Rules and make a new appointment. That not having 
been made, tho award as made by Sri A. С. Banerjee is totally without 
juisdiction and such an objection can.very well be raised at the execution 
stage. Mr. Chatterjeo appearing on behalf of the opposite party has 
contested the points гпівой by Mr. Ghosh. According to him the appoint- 
ment as made by the designation is quite in accordance with law and such 
being the арроіоётеп;, Sri A. C. Banerjee as а successor-in-office was quite 
competent to make the award without any fresh appointment іп his 
favour. Reliance is placed by him on section 16 of the Bengal General 
Clauses Act. | 


4. Considering tho rival contentions raised before us, we аге of the 
view that there is ample substance in the stand taken by Mr. Chatterjee. 
Section 87(1)(c) of the West Bengal Co-operative Societies Act empowers 
the Registrar to appoint an arbitrator for tho purpose of arbitrating on a 
dispute under referonce. Such being the power vested by the statute in 
the Registrar to appoint a person te exercise the functions of an arbitrator 
: such appointment could lawfully bo made either by name or by virtue of 
office. Section 16 of the Bengal General Clauses Act authorises such 
appointment in the alternative. Such an appointment by virtue of office 
having been mado in the present case, it was a valid appointment іп Jaw 
and therefore the successor-in-office derives his power to discharge 
his functions as an arbitrator by virtue of the initial appointment’ 
by virtue of office. Tho view tekon by the executing court in ghis 
regard is well supported by high authorities. Reference may be mado 
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to the decisions in the cases of (1) Public Prosecutor v. Narkidimili, 
AIR 1960 АР 282, (2) Subbayyan Muthukomaran v. State of Kerala, AIR 
1968 Kerala 330, (3) Rasik Lal v. State of Gujarat, (1967) Cr. L. J. 1105 
and (4) Abdul Hossain v. State of Gujarat, AIR 1968 SC 432. Relying 
on Rule 2(2) (c) and Rule 129 it has been contended by Mr. Ghosh that 
an appointment under section 87(1) (c) can only be made in favour of a 
particular Government Ssrvant and not by virtue of the office held by 
him. We find little substance in such a contention. Rulo 2(2) (c) adopts 
the definition of the term ав in the Bengal General Clausce Act. Rule 
129 only specified the eligibility of the ‘person to be appointed. These 
provisions, however, do not abrogate the application of section 16 of the 
Bengal General Clauses Act. It has next been contended by Mr. Ghosh 
that the view we sre taking would render Rule 134(c) nugatory. That 
' Rule merely provides that when a Government officer is appointed an 
arbitrator, in cage of resignation, transfer, suspension or dismissal of the 
arbitrator the Registrar may withdraw the reference and make a fresh 
appointment. Sucha provision is not rendered nugatory by the view 
we havo taken because in the event a Government officer is so appointed 
by name aad not by virtue of his office, this Rule will have ite application. 

5. For reasons aforesaid, we are unable $0 accept the- contention 
of Mr. Ghosh that the award under execution is without jurisdiction and 
we must uphold the decision of the executing court in this regard. Whe 
revisional application, therefore, fails and is dismissed. 

There will be no order for. costs. 

Сиш, J.: Iasgree. 

P. R. Ё 


[ CIVIL APPELLATE JURISDICTION ] 
Before Mr, Justice Rama Prosad Mookerjee and Mr. Justice 
Paresh Nath Mookerfee 
Decision: February 1, 1954 
Manindra Nath Bose ne Creer (РИ) Appellant 
Versus | 
Narendra Krishna Mitra & Anr. __ ......... (Defis) Reepondents* 
Bengal Money Lenders Act (10 of 1940), Secs. 2(12) & 36— Sult 
under — Ostensible sale with separato agreement of repurchsse— Two separate 
кера. deeds — Whether disputed transaction is a sale or a loan —Sec. 2(12)— 
Definition of ‘loan’— Whether the transection із a mortgage as per T. P. 
Act or а loan in substance with the meaning of 1940 Act— What evidence 
is to be led to establish ‘loan in substance'— Evidence regarding possession 
and value of suit property is relevant for determiration of the nature of 
transaction. 


Appeal from Original Decree No. 67 of 1948 
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Evidence Act (i of 1872) ‘Sec. 92— Sale. and agreement for recon- 
veyance ~ in‘ ‘separate ~“docaments— Oral evidence— Admissibility —Extra- 
_ -neous ‘circumstances if and when i iey ‘be referred to for determination of 
nature -of deed and of transaction. ` 


Transfor of property Act (4 of, 1882), Seil; 58 & 59— Proviso to sec. 
. 58(c) — Mortgage by coüditional s&le— Anomalous mortgage u/s, 58 (g)— 
Mortgage by deposit of title deeds — Requirements. 

-This appeal arises out of a muit under section 36 of the Bengal Money 
Lenders Act. Trial Court disniissed the suit. - . Hence the appeal. 

HELD: In view of the express language of the definition of ‘lean’ in 
section 2(12) of the Bengal Money Lenders Act, a ‘transaction which is in 
substance a loan’, through not inform; would. be a loan within the meaning 
of the statute and that accordingly, а transaction which 1з a loan in sub- 
stance, . though purporting to be in the form ofa ‘gale with a condition of 
re-transfer or: re-purchase, not. . complying with the provisions of the 

“proviso to sectlon 58(c) of the Transfer of Property Act, and thus not being 

. in law a mortgage by conditional sale, would still be a ‘loan’ within the 
meaning of the Bengal Money ‘Lenders Act. That being’ the position, the 
view of the court- -below that merely because the disputed transaction їз hit 
by the proviso to section 58fc) of the Transfer of Preperty Act, it must be 

“held not to be a'loan’ within the eas of the Bengal Money Lenders 
Act, із not tenable. ; 


A repurchase, if it does not comply with the requirements of the proviso 
to section 58(c) of the T. P. Act, namely, as. to the ‘condition’ being 
contained or ‘embodied’ in the sale deed and not a separate document, 
cannot be held to Бе а mortgage, by conditional sale and cannot also In 
law operate as а mortgage or аз.а secured: loan. 


It was contended that In view of the proviso to sec. 58(c) of the 
Transfer of Property Act such а transaction would-not in law be a mort- 
gage by conditional sale but ii might still well be an anomalous mortgage 
under section 58(g): of the Act. "> 

‘HELD: It should be remembered that to: come within the definition 
or description of an anomalous mortgage or a.mortgage of ony type what- 
soever the .transactlon must fn law bea mortgage. Unless itis first held 
to be a morigage the question of f tts. elassification under any of the clauses 

. of section 88 of the Transfer of Property Aet does not arise. To constitute 
‘a mortgage it must be done by a registered instrument except where it is a 
mortgage by deposit of title deeds as per section 58(f) of ihe T. P. Act, 
which is'not the case here and which cannot be the -case in the type of 
transaction whieh at least. means that if the transaction ts effected by 
` aeveral, instruments all-and each of such several instruments must be duly 
. registered under the law. ‘That ts-the Statutory raquirement and it cannot 
: Be Ший. down or overridden by the rule of substance. . , Just as the 
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transaction cannot be held to be a mortgage by conditional sale ff it contra- 
venes the proviso to section 58(с) of the Act, similarly it cannot 
amount to a mortgage in law tf it.is hit by section 59 of the Act. 
There 1з no such statutory requirement in the matter of a loan and 
there the rule of substance prevails over form and a transaetion which 
is in form not a loan—for example, a purported sale with an 
agreement of resale or reconveyance—but is so in substance will be 
held to be а loan and would certainly come within the definition of 
| ‘loa’ as contained їп sec. 2(12) of the Bengal Money-Lenders Act.. Hence, 
the extreme agreement of the appellant that the transaction in the 
present case was an anomalous, mortgage er, for the matter of that, 
any mortgage at all, 1з liable to be rejected. \ 

It was submitted that although in the document (Ext.2) there 
was а provision for forfeiture of the earnest money in саве of 
default on vendee’s part there was no corresponding provision for 
refund of the same if the contract was broken by the vendor. 


HELD: In case of breach on the vendor's part the vendee woule 
be entitled under the law to a return of the benefit, that is, refund 
of the earnest money, taken er received by the vendor and the absence 
of the specific provision in that behalf in the agreement or contract of 
sale, resale in the present case, would not affect the right of the vendee 
and would thus be of little moment. 


It was pointed out that under the document (Ext. 2) the 
stipulated period for getting the reconveyance was only a little over 
two years and it was submitted that this was rather too short or unusual 
for a contract of resale and was more in consonance with the transaction 
being a loan. ' 

HELD: This submission ts not wholly without force but ít is rather 
difficult to hold that the circumstances on which it is founded is'of any over- 
riding importance im the present case. Г із not also altogether free from 
ambiguity. The agreement (Ext. 2) apparently shows that Respondent 
по. I was not agreeable to a longer perlod and so the appellant had 
to ‘content with, that period of a little over 2 years. Therefore 
it is not possible to hold from the agreement (Ext. 2) read by itself 
or along with the kabala ( Ext. 1), that the transaction in question was a 
loan. р . 

The polat requiring ccnsideration is whether the disputed transaction 
is a loan in substance. . 
HELD : As the evidence relating to the questions of possession , 
and of value of the sult property is not sufficient, the case should go 
back to the trial court for final disposal of the suit in accordance 
with law in the light of lts ultimate findings on the said two questions 
and other relevant circumstances. 
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| ae ЛР ло.- 2 will not be effected by the transaction іп question, 
- ke will be discharged from. the . suit» which will now. be re-heard, with 
only the plaintiff and defendant no: 1 on the record, in accordance with law 
and in the light af the. directions . "уеп and observations : ‘made in the 
judgment. 
' Cases referred’ to: — 
67) Balkishen у. Legge, LR 27. ТА: s5 Ж 
(2)... Narasingerji v. ‘Panagant!, LR SY ТА 305: 29 CWN 246 
(3) Shazadi Bibi v. Sheikh Jamal and Others, (1913) 17 CWN 1053 
Dr. А. C. Gupta, Manindra Nath Ghose, УШК Chanéra Pal 
ond Krishna Prosad Basu ` .. for Appellant 
Pramatha Nath Mitra dnd Putnendu Sekhar Basu’~ .. s far Respondent 
| . "The judgment оѓ the Court was as follows :— : 


P..N. Mookerjee, J.: -This appeal arises out of a sult under S. 36 of 
the Bengal Money-Lenders. Act..Tho suit has been dismissed by the trial 
court. ' Hence this appeal. by the plaintiff. 


. 2. The plaintiff's case was that on October 7, 1942, he took a loan 
of Ra. 7,000 from the defendant по. `1, -Manindra Lal Gupta, on the 
scourity of his Behala property described in the plaint schedule. Js was 
agreed botween the parties shat the loan would be repaid in the course of а 
period, of about two years and the stipulated interest for the said period waa 
Rs; 1.150. / It was further agreed between the parties that іп view of tho —. 
Bengal Money-Lenders Act the transaction would be made in the form of 
a kabala ora dead of sale accompanied by д simultancous but separate 
agreement for ‘resale’ or reconveyance. Accordingly, the plaintiff duly 
executed and registered a kabala in favour of defendent no. 1 in respect of 
his' said Behala property for an ostensible consideration ef Rs. 8,000, 
although he really got from the said defendant. only Rs. 7,000 and that . 
$00 by way of a lonn on terms, stated above; and the defendant no. 1 ' 
simultaneously executed in his: turn ‘an. unregisterad agreement for 
reconveyance of the said ‘property, in favour of ¢he plaintiff upon tho 
Jaster s. paying to -him -the. ostensible: sum of Rs. 9, 150 witbin tho said 

i stipulated period of about two years or ‘within the month of Aswin, 1351 
B S., to bo precise: - The-agreement recited payment and receipt of a eum 
of Rs; 11,000 ав earnest money, which, according’ to the plaintiff, was 
deducted from the ostensible censideration of Rs. 8,000 of the kabala, the 
plaintiff actually receiving only Rs. 7,000 on this latter document and. that 
too.by way of a loan as aforesaid. . Within ёе stipulated period the 
plaintiff offered to pay the ‘stipulated amount of Rs. 8,150 bat ‘the defen- 
dant no. 1 avoided contact and made it Impossible for the plaintiff to make 
the payment and re- -deem the mortgaged property. Accordingly, the 
plaintiff brought the present suit for necessary reliefs under S. 36 of the 
Bengal кыраш Act. i 


3 


74 Manindra Nath Bose v. Narendra Krishna Mitra [1980 (2) CLJ 


3. ‘The sait was instituted on December 20, 1944, and during the 
pendency i in the trial court the plaint was amended on February 26, 1946, 
by adding as defendant ло. 2 a person named · Narendra Krishna Mitra to 
whom, according to the plaintiff, the suit property has been transferred by 
defendant no. 1. 

4, The suit was contested by both the defendants whose main 
defence was that the transaction in question was not a loan even in 
substance,and, accordingly, the suit under S. 36 of the Bengal Money- 

‘Lenders Act did not lie. Defendant no. 1's specific case was that the disputed 
transaction was really a sale followed by an agreement of reconveyance — 
&nd that the ostensible was the real state of things and, the plaintiff not . 
having performed his part of tho said agreement ог. contract, he had 
forfeited his claim’ to enforce tho same. The plaiotiff’s allegations to the 
contrary were denied by this defendant. “Defendant во. 2 pleaded 
ignorance of the. agreement: for reconveyanco.and oontended, infer айа, ` 
that he was a bonafide purchaser for value without notice. There were 
also the usual defences of limitation and "waiver, estoppel and acquies- 
cence”. Aa objection was also ‘taken that the court-feo .paid was insuffi- 
cient, but such objection was: clearly untenable if the suit, as framed, 
namely, under S. 36 of the Bengal Money-Lenders Act, was maintainable. 

' 5. The priacipal issue between the parties. was whether the disputed 
transaction was a “lean” within the meaning of the Bengal Money- -Lenders 
Aot This was issue no. 2 framed by the trial court. It waa clear that if 
the said issue was answered in the negative, the suit would not be maintai- 
nable and the plaintiff would have no cause of action for the вий, and 
accordingly, no othor question. would arise. The learned Subordinate `. 
Judge held against the plaintiff on the abevo issue. по. 2 and that finding 
inovitably led £o a dismissal of ihe suit.. 

6. Naturally, therefore, Mr. Gupta, who has "€ the appeal on 
behalf of the plaiatiff-appellant,: ‘has concentrated his attack on the learned 
Subordinate Judge’s finding that the transaction between the - parties . was 
nota loan even in substance so as to come within the defisltion of 
“loan” in thé Bengal Money-Lenders Act. On this point as to the- nature 
of the disputed transaction, the -primary evidence id furnished by the two 

:documonte, namely, the kabala (ex. 1) and the agreement (ex. 2) for | 
resale or reconveyance. ‘Some oral evidance was also, led- by. the parties, ~. 
but all of it, as we shall presently see, would not be relevant or ‘admissible. 
in law. с 

7. In arriving at his finding that the PEF E рй was dot: 
a “loan” within the meaning of the Bengal Money-Lenders Act, ihe learned ' 
Subordinate Judge made two different approaches lcading to the same 
result. Inthe cerller part of his judgment he, expressed the view that "if 
the transaction be a loan thon. it must be a mortgage by conditional 
sale” ; and further that “һе” transaction cannot bo a loan without being 
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also a morigage by ‘conditional sale”. As " was clear that in view of 
the proviso to S. 58 (c) of the Transfer of Property Act the transaction 
could not: ba a mortgage by conditional sale, the "condition" or the 
agreement of repurchase or,retransfor being admittedly not "embodiea" 
or contained in the deed of sale but in a separate document, the learned 
Subordinate Judge held that the disputed transaction was not a mortgage 
by conditional sale, and accordiagly, ia view of his opinion, quoted above, 
he decided that the transaction was not a loan or, in other words, that 
“there was noloan”. Tho learned Judge then proceeded to observe that 
“as there was no loan at all there remaing no scope ‘for’? finding that 
there was а loan within the meaning of the "Bengal Money-Lenders Act 
of 1940" and he concluded this part of his judgment as follows :— 
Under the Bengal Money- -Lenders Асі ог any other lawa trans- 
action which does not create the relationship of creditor and debtor 
betweon the parties cannot be a loan at all and since by reason of the 
aforesaid proviso to Cl. (e) of 8.`58 of the Transfer of Property Act 
there cannot bo апу relationship of creditor and debtor between the 
parties unless the condition for resale ia embodied in the sale deed, 
the transaction cannot by any means be deemed to bea loan. I бай 
thus that there was oo loan within the meaning of the Bengal Money 
Lenders Act or any other law. 

8. The above reasoning of tho learned Subordinate Judge was 
subjected to severe criticism by Mr. Gupta. He poiated that, under the 
definition of S. 2(12) of the Bengal Money-Lendors Act, "loan" includes 
апу iransaction which ів "in aubsiancea loan". This obviously implied, 
so ran hls argument, thata transaction, which by reason of some techni- 
cal provision of law could not be regarded asa loan under the general 
law, might still bo a loan within the meaning ef tho said spcoial statute 
ifit was “in substance a lean". On this question, &rísing under the 
Bengal Money-Lenders Act, the substance, argued Mr. Gupte, must 
prevail over the form, even though such form was mandatory under 
some other provisions of law. It was, accordingly, contended that the 
technical provisions or requirements of Sec. 58(c), proviso of the Transfer 
of Property Act ав to the form of a mortgage by conditional sale would 
not prevent a transaction from being.a loan within the meaning of the 
Bengal Monoy-Lenders Act if it was so "in substance". Mr. Gupta oven 
went further ana contended that а transaction which was in substance a 
mortgage by conditional sale though wanting in requirements as to form 
as prescribed in the proviso to Sec. 58(c) of the Transfer of Property Act 
would be not only а "loan" under the Bengal Moncy-Lenders Act but 
also a secured loan зо аз to attract clause (е) of Sec. 36(1) of the said Act, 
if the other conditions foz its application were satisficd. 

9. Asat present advised, we-are inclined to accept tho first part of 
Mr. Gupta's argument, though not the second. It seems to us that in 


‚ V6ó- Manindra Nath Bose v. Narendra Krishna Mitra (1980 (2) CIJ 


view of. the express · language , of ‘thie: definition of вес. X02) a 
“transaction which is in substance.a loan”, though not so in form, would 
bes “loin” within the meaning of that statute and ‘that, accordingly, & 
“transaction which is a loan in substance”, though purporting to be in 
the form ofa sale with a condition of retransfer ог. répurchate, not 
complying with the. proviso to Sec. 58(c) ‘of the Transfer of Property Aot, 
and thus not being in law à mortgage by cenditionsl sale, would still be a 
' “Joan” within the meaning of the Bengal Monéy-Lendérs. Act. In that’ 


view of the matter, we do not agreo with the learned Subordinate Judge . 


that merely because the disputed transaction is. bit by the ‘proviso to 
Sec. 58(c) of the Transfer of Property Act, ‘it must be held not to be a 
, “loan” within the’ meaning of the Bengal Money-Lenders Act. That; 
however, would not be of апу assistance to Mr. Gupta's client unless it: be. 
shown further that the disputed transaction: “ів in substance п loen”, ог, 
in other words, shat it was intended to create a mortgage and failed in its. 
effect only because ef the proviso to Ssc. 58 (c) of the Transfer of Property ` 
Act.’ We are also of the opinion ¢hata- repurchase, if it does not comply 
with tho requirements of the proviso to Sec.. 58(o). of thc Transfer of 
Property Act, namely, as іо. the "condition" - ‘being contained‘ or. 
. “embodied” in the sale ` "deed and nof in & separate document, cannot be- 

held to bo a mortgige by conditional sale and cannot енот іп ну “operate 
` ава mortgage ог аз а secured loan.- 

10. On the last question, stated above, Mr. Gupta — that - in 


view of tho proviso’ to S. `58(с) of. the Transfer of Property Act. such à | 


' transaction would notin law. bea ` mortgage by -conditional sale but it 


might still wel] be an anomalous mortgage under S. 58(g) of the Асі. Ivis - 


to bé remembered, however, that to come within the definition or doscri- 
ption of an anomalous mortgage, or a mortgage, ‘of впу type whatsoever, , 
the transaction muet in law be a mortgage. Unless it is first held to bea 
mortgage the question’ of its olassification undor any of the clauses of S. 58 | 
ef the Aot does not arise. То constitute & mortgage (where. the principal 
money involved is one hundrod rupees or. üpwarda asin the present case) 
it must be done by a registered instrument (vide s. 59) except, of course, 
where it is а mortgage by deposit of title deeds as defined in 8. 58(f) which 


is not the case here and which cannot be- the case in the type of transzotion,. . 


contemplated above, which at least means that if the transaction ів effected 
by' several instruments all and each of such several instruments must bo: 
duly registered under the law. That isthe statutory requirement and. 
it cannot be whittled ‘down or everridden -by the rule ef substance. Just. 


"ав the transaction cannot bo held to.be a mortgage by. conditional sale if it - 


. contravenes the proviso to S. 58(e)- of iho Act, similarly i$ cannot. amount ~ 
. Фо а mortgago In law, if id is hit by S: 59. There is, however, no such 


“statutory requirement in the matter of aloan and there the’ rule of subs- - 


tance prevails over form and a transaction which в in form nota loan for 


t 
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i example; a ‘purported tale with an ‘agreement of resale or reconveyance ав 


_ in the case before us but із so in i&ubstanco will be held ‘to Беа Іовп and 


; would certainly ‘COME, within ‘the definition of "loan" as contained Іа S. 


Е 


2012) ‘of the Bengal Monoy-Lenders Act. We xejéct, therefore, Mr. Gupta’a 


extreme argument that the transaction in the present cass: was an anoma- 
lous mortgage or, for the ` matter of that; any morfgage at all and we 


` proceed to consider whether i$ is а loan in substance во as $0 come within 


the definition of “loan” as contained ‘in the Bengal Money-Lenders Act. 


11. The ‘point: thus requiring consideration is whother the disputed 
trapasotion iş a loan.ia substance: On this point too which was the second 
line of `врртовсһ in the judgment- of the ‘learned Subordinate Judge the 
deolsion of the trial court is agains! the plaintiff-appellant. ` The learned 
J udge has reached: his conclusion. ona construction. of the two docu: 


Mentathe kabala (ех. 1) and the agreement for résale (ex. 2) and he has 
| held that the kabala (ex: 1) shows that thc agreement (ex. 2) was a separate 


transaction and he has held foriher .that it was “impossible to construe 
the ‘deed of ngrzemeht - ав а stipulation for repayment with interest the 
amount due from defendant no. 1 under the . sale deed (ex. 1)". In his 
opinion * ‘the language of the deed of agreement mskes “such construction 
impossible" and his net finding on this part of the case is that— 

In ' view of the clear terms in the two: documents ‘it- must be held 
tht by the deed of sala (ex. 1). the plaintiff made an out-and-out sale 


` of the property to the defendant no. 1 and there was no relationship of 


- Jender and borrower betweon the parties. - 


12. -The learned Sabordinate Judge has ‘made no reference #0 any 
other evidence оғ circumstances on: the. question. of tho nature of the 
disputed transaction possibly because he-was not satisfied that the same 
or any item thereof would be. -admissible in law for that purpose. The 


' appellant has invited ua to hold that this ` branch of the discussion of the 


learned. Subordinate Judge suffers from incompleteness end basic mis- 


conceptions and i6 cannot be sustained and-¢o that argument we shall now 
. turn our attention. 


13. The direct oral тиса (vide P. W.l, P.W.3 and P.W.4) that 
the said transaction was intended to. be a loan ог mortgage is. clearly 
inadmissible under 8. 92 of ihe Indian Bvidence Aci. It does not como 


within any of the exceptione te that section and is plaialy excluded by 
the authority of the leading case (1). ' Balkishen Das and others v. Legge, 


ой the point. The-qusstion has to be judged. on the documents in the 
fighs of surrounding circumstances, and evidence, if any, in this latter 


behalf, that is, evidencs to show “how” or “in what manner” the disputed 


. transaction."or the language of the documents” was related to oxisting 


facts, will be clearly admissible. [ vide. the leading case, : already cited, 
namely, Balkishen v. Leggs, and - also, (2) Narasingarji Gyanagerji v. 
Panugant! Parthasaradht |, obvieasly. under ерид (6) to S. 92 of | 


ios doch шше. Act. е alc 
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14. The documents to be examined are the kabala or tho sale deed 


(ex. 1), on the face of ii appears to be aü out-and-out sale and the agree- . . 
ment, (ox. 2), also apparently looks like nothing more than а pure . ` 
agreement for resale ог reconveyance. [tis to be seen, however, whether: 
this apparent was the real state of things In the light of considerations, - 
permigsiblo in law, as stated abeve. For that purpose we ‘shall examine © 


first the relevant internal evidence, ifany, contained in the documents 


themselves and we.shall turn then to Mie admissible exirancous evidence 
throwing light on the point at issue. j 


I5. In the kabala (ex. 1) there is appari сайа which. would 
support the appellant’s contention that the ‘disputed transaction was а 
loan. The kabala, on the other hand, appears to.contain all the essential 


„terms of a pure deed of sale including the terms às to the delivery of posset- 


sion to the transferee and also authorising him (the transferee) to pay. 


+ 


the future rents and taxes апа also a covenant of further assurance. Tt ' 


also expressly entitles the transforeo to have his name mutated in'tho - 


landlord's sheriste and the municipality. It recites delivery of possession 
to the transferee of that part of the property which was then in the khas 
Possession of the transferor with a stipulation that the latter would 


. recover khas possession of the rest of the property at his own ‘cost and, 


make over such possession to the transferee. The internal evidenco ^. 
contained in the kabala ів thus fully consistent with its character of àn. 


absolute deed of sale and is apparently, inconsistent with its beirg a loan. 
16. It seems to us further that in.the ultimate analysis, the agree- 

montfor reconveyance (ex.2) also, considered by itself or - taken along 

with the kabala (exl) without more, is not cf much assistance 


to the appellant. The agreement (ex.2) recites that the property һав 
been absolutely sold to- the respondent no. 1. It recites further payment: 


of an earnest monoy of Rs. 1 000. It fixes a time, namely, end of Aswin . 


1351 B.S, for thə completion of the purehase and provides that the 
vendee's default to complete the purchase within the: ,atipulated time 


would entail forfeiture of the earnest money or, at the vendor’ в option, ` 


specific performance at -his (the vendor's) instance. It also provides 
for specific performance at^ she instance of the  vendee if due 
to the vendor’s default tho purchase be not completed within the stipu- 
lated period. fi then goes on to'state that on the expiry of the month 


of Aswis, 1351 B. S., the vendee меша have no very to keep. the 


"agreement for salo" in force. 
17. Reading ihe documeat, (ox.2) by itself, it seems to us that it was 


apparently’ nothing more than ап agreement for resale or reconveyauce. | 


Mr. Gupta argued that under the document, the vendor could compel 
the vendee to make the purchase at any ‘time and there was no time-limit 
fixed in the document in that behalf. In this ‘connection he drew our: 
attention to the cofrespending term in favour of the vendee and sought 


+ 
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фо urge that under it the vendee’s: right was of а limited. а and 
he could noi, after the expiry of Aswin, 1351 B.S, require the vendor 
to reconvey the property to. him. Wo do not, however, think that 
any such distinction is borne out by the document. Та our opinion, а 
fair reading of the document amply shows thai a time for performanes 
was fixed and in case of default on tha part of either party tho other 
was entitled to enforce specific: performance in accordance with law 
including also the .relevant law of limitation which fixed tho ваше outer 
limit of time in either case. We cannot, therefore, accept Mr. Gupta’s 
argument, noted above. It was also pointed out by Mr. Gupta that 
although in the document (ex.2) there was provision for forfeiture 
ofthe earnest money in case of default on the vendee's part there wan 
no corresponding provision for, refund: of the same if the contract was 
broken by the vendor.. We do not, however, think that this is of much 
significance. In case of breach on the vendor’s part the vendeo 
' would be entitled under the law to a return of the benefit, shat is, refund of 
the earnest money, taken or received ^ by the. vendor and the absence of 
a specific. provision in that bebalf in the’ agreement or contract of sale, 
resale ia the present case would not, in our opinion, affect this right of tho 
vendee and would thus be of little moment. Mr. Gupta also pointed out 
that under -the document (ex. 2) the stipulated period for getting the 
reconveyance was only a little over two years and his submission was that 
. this was rather short or unusual for a contract of resale and was more іп 
consonance with the transaction ‘béing а loan. This submission is not 
‘wholly without force but we-are unable to hold that the circumstances on 
which it is founded is of any overriding importance in the present case. 
t is not also altogether free from ambiguity. The agreement (ех. 2) 
apparently shows that the respondent no. 1 was not agreeable toa longer 
period and so the appellant had to be content with that period of a little 
over two yéars. We cannot, therefore, persuade ourselves to recept this 
submission of Mr. Gupta and hold ‘from the agreement (ex. 2), read by 
itself or along with the- kabala (ex. 1), that the disputed transaction wan a 
, loan. It follows then that the internal evidence furnished by the two 
. documents (exs. 1 ама 2) is of littlé help to the appellant and the ioarned 
Subordinate Judge was right in his reading of the two documents simpli- 
citer and neither the agreoment (ex. 2) by itelf nor read in the light of the 
kabala (en. 1) without more can possibly lead to a different result. 

118. We turn next to the extraneous evidence to which reference io 
permissible under the law. That, in the present: caze, obviously consists of 
evidence tothe show how or “in what manner” the disputed transaction or 
“the language of the. documents” (exs.1 and 2) was related to existing 

~ facts, and we proceed now to examine the effect of that evidence. 
19. The agreement (ex. 2) recites payment ofan earnest monoy of 
Rs. 1,000. This payment‘is appareatly borne oud by tho evidenes of the 
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: appia himself when he says :—, ` | 

. “J received Rs. 8,000 but cut of ‘this amount Rs. 1, 000) if ore ‚ currency” 

- note was taken fróm me as earnest money on the deed’ -of agreement for 
resale.” (vide p. 21,'pt. 1 of tho Paper Book). : 

78 20. The recital. and the evidence, howcver, do not кесен go - 
against the- appellant’ 5 oase of a lean of Re. 7,000. The extra payment of., 
Rs: 1,000 might well have been to keep up. the show if that was thé ‘arrange- К 
© ment between the parties. The learned’ Subordinate Judge obviously pieced т 
` 100 much reliance on’ this payment of Rs. 8 ,000 instead of Rs. 7,000 «o find: 


E definitely that the parties intended the kabala . a the deed: of Agreement 47 


`~ to be two separate transactions,. a uibs 
2L The discussion so far made is prodediipzaily id. the тайдай" 

К favour, but even then it seems to us that no final conclusion ought to. be, 
made againat the: appellant on.thib part. of the case without full and: 

i “proper examination of certain other aspects. of the matter which | же shall - 

. now indicate: below. - y 
a In the тж of „this ` case the ‘true value a tie Diaper 4 at. 
`: thé time of the proposed sale on October 7, 1942, and- the- queation , of. : 

` розёейзіоћ, immediately after that date, appear ` бо Us to be of considerable ` 
Egi importance ‘aud we do. not think that they. can or ought 1o be lightly: . 

:' brushed aside. We feel strongly that withous an investigation inte those. | 
two; questions it is hardly proper to express. any definite - opinion on the... 
real nature of the disputed transaction. We are supported in this viow by; SO 
"the authority ef this Court in 'the:case оѓ (3) Shgzadi Bibi v, Sheikh Jamal: К 
and others , and plainly also, it well accords with the two decisions of the’, 
Judicial Committee, already cited, . namely; .: : Balkishen ү. . Legae, and.’ 

Г Narasingerjt Gyanagerji v. #апа ат! Parthasaradhi . 
: © 22,” The kabalas | (exa. , 1 (a) and 1 (b) ] clearly - show. that "Rs. 
`15, 000 was paid-for the disputed property in 1939-40. "The other kabála 2 t3 
(ex E). shows that it was sold to respondent no, 2 by respondent no. 1. 
for Rs. 11 ‚000 in 1944. The circumstances: of ‘this sale, however, ars " 
apparently open to some comment and, ‚ although they do not, throw any . 
doubt on the genuiness of the - transfer, it is not. quite clear whether the 
Property sold was really worth Rs. 11,000 or. more at the-date ‘of that tale, 
In the. kabala (ex. 1), however, the consideration | ‘money | ig etated to be 
Rs. 8, odo. On, these materials it: is atleast proper to Hold thata case hes m 
' arisen for an enquiry as'to whether the said figure of Rs. 18,000 ropcesonted “~ 
the value of the property or ‘something else, or to putin: aaother way, Mu s 
as ¢o whether there was^ any sufficient contrast botween the -value of the e 
property and the consideration that parsed: undor the. kabala (ех. Ay te re 
affect the ostensible nature of the disputed transaction. | i 

'23, On the question. .of possession too the position. is hardly. 
satisfactory. Thero ia no clear evidence on tho present record. that. res- . 
pondent. по. 1. got possession aftor. the ` Kabala fee 1)- “as “recited Шеш. 
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The ideni that dc there of possession sincs- the date of that kabala is 
extromsly meagre and ‘even that ta hly conflicting in material parti- 
culars. It is trua that the kabala (ex. 1) resites that the vendee was 
given khag possession of a part of the disputed property. But the 
important thing to consider is whether the recital was true. Our attention 
was drawn to the appsllant's evidence in oross-examination that after the 
kabala (ех. 1) he made no payment of rents or taxes. From that, how- 
ever, it does not necessarily foilow thai the appellant had no further 
interest or possession in the disputed property. It seems to us, therefore, 
that this quassion of possession also will have to be properly investigated 
and for that purpose much fuller evidence will be necessary. 
24. We, accordingly, propose to remand the case $0 tho trial court 
for a consideration of the above two quastioas of possession and value 
‘and for a final decision of tho auit in accordance with law in the light of 
its ultimate findings on those two questions and other relevant circums- 
tances. Weare not uamindful of the fact that the two questions, to 
which reference hag been made above, were not very clearly raised in the 
pleadings, which possibly duis for tho unsatisfactory state of the 
evidence on the said points. "We feel, however, that the justice of the case 
demands consideration of those questions: and we do not, ' therefore, 
hesitate to direct a remand, as proposed above. The parties will be 
entitled to adduce further evidence on the points on which the case now 
goes back to the trial court. 
25. We direct further that the ze-hearing will be only as betwoen 
the plaintiff and the defendant No. 1. The subsequent transfereo- 
. defendant no. 2 is undoubtedly a real pu.chaser. for value, although he 
. may or may not strictly satisfy the tests.of а bosafide purchaser without 
notice. Tais latter fact, howsver, whaa thera is no evidence of any fraud 
“or collustoa оп his (defendant ao. 2's) part, 1з hardly material go far ae 
he is concerned, 10 view of our fading that the disputed transaction 
caanot in law Ыза morigags. [hat із enough for the purpose of holding 
that defendant no. 2 (who is respondent no. 2in this Court) will not be 
‚ affected by the disputed transaction. He will, therefore, be discharged 
from the euit which will now be re-heard, with only the plaintiff and 
defendant no. L оп the record, in accordance with law and in the light of 
the dirsctions given above and the observations, made in this judgment, 
and the court, if it ultimately байв that tho disputed transaction was a 
“Joan” within the meaning of, the Bzngal Money-Lenders Act, will give 
such relief to the plaintiff as- is available Чо: him against defendant. no. 
1 under S. 36 of the said Асі. 
Toe appeal is. allowed іп part as above but wa direct that, in the 
circumstancas of this case, the parties will bear their own costs in all the 
courts up tll this stage. Future costa will be in the discretion of the 


learned Subordinate Judge, who will eventually dispose of the suit ia 
pursugoce of this judgment. s 


Mookerjee, J. : 1 agree. 
S. №. К. А <5 
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[ CIVIL APPELLATE JURISDICTION ]' 


Before Mr. Justice Chittatosh Mookerjee and ï 
Mr. Justice ` Bimalendra Nath Maltra | 

| Decision: May 12, 1980 M 

Sulekha Bairagi E. 5... Appellant 
: Versus i | 
Kamala Kania Bairagi & Anr. sus vss ass Respondents® 
“Marriage Laws (Amendment) Act (68 of 1976), Sec, 39(1) & (2)— 
Retrospective operation—Special provision regarding pending cases— Sec. 
. 10(1)(b) — Proof of gravity of cruelty — Reasonable apprehension for living 
apart—Petition for judicial separation requiring insertion of prayer for 
divorce instead of judicial separation by amendment. 

Hindu Marriage Act (25 of 1955) Sec. 23 (1)(d) — Delay in instituting- 
proceeding— Whether delay is "unreasonable in instant case—Sec. 
13(K)(ia)—Effect thereof— No change brought about by amendment as 
to the position of law prevailing prior -to such amendment—Crnuelty 
—Proof'of— Whether a single act of grossly violent character would 
constitute legal cruelty for relief. - i : 


Tt i$ contanded that in view of the provisions of section 23 (1)(d) 
of the Hindu Marriage Act, the petitioner (husband) is bound -to 
explain the unreasonable delay of about 3 years and a half in filing 
bis present suit and as the delay has not been explained, tho suit is 
Hable to be dismissed on that.ground. 

The petitioner (husband) has stated in his deposition that he 
wanted to institute the sult for divorce. But due to the persuation of 
his father-in-law he did not file the suit because he decided to give a 
chance to his wife: to rectify herself. But as the wife did not 
avall of that chance, he was compelled to Institute the suit after such a period. ` 
It appears that the petitioner (husband) made no delay in Informing the 
police and іп getting a criminal case filed. In the circumstances it was 
held that there was no reasonable delay in filing the sult and the alleged 
lapse of 3 years and a half had been sufficlently explained by the petitioner. 

The words used in clause (i) of sub-section - (1) of section 39 of the 
. Marrlage Laws (Amendment) Act, 1976, are clear. The expression "as if 
it had been originally instituted therein under the Hindu Marriage Act, as 
amended by this Aci" is a clear pointer that the amendment. is retrospective 
in operation. M B. Oe 2 E 

According to the provisions of section LO(1)(b)-of the Amendment 
Act, it was necessary for the petitioner to prove that the cruelty was of 
such a character as to cause of reasonable apprehension in his mind 
that и would be-harmful or injurious for him to live with the other party. ` 
The amended section 13{1} fia) Provides that a decree for divorce can be 
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passed if the other party has, cofier the solemnization of the marriage, 
treated the petitioner with cruelty. It has been urged for the respondent 
that after such radical amendment, mere Cruelty is enough to ask for divorce. 
It is по longer necessary to prove that the cruelty in question із of such 
a nature as to cause a reasonable apprehension іп the  peiltioner's 
mind that it will be harmful or injurlous for him to live with his wife. It is 
held that the position in (аи іх still the same theugh the Amendment Aci 
of 1976 has come-into force. Even after the amendment, cruelty simpliciter 
will not suffice. The petitioner will have still to prove that the cruelty is 
of a nature аз to give rise to a reasonable apprehension in his mind that it 
will be harmful or injurious for him to live with the other party. 

Ordinarily, a single act of violence is not sufficient for the purpose. 
But it is possible in the particular circumstances of a case that a single act 
of a grossly vlelent character may constitute legal cruelty. 

According to section 39/2) of the Amendment Act of 1976, the peti- 
tioner is required to pray for amendment of the petition and ask for 
divorce instead of.judícial separation. But no such petition for conversion 
and for amendment with a view to obtaining a decree for divorce has been 

filed in the instant ease and as such inspite of section 13(1)(іа), the petl- 
tioner is not entitled to a decree for divorce on the ground of cruelty. 

Cages referred to :— 

(1) Mahendra M. Nanavati v. Sushila M. Nanavati, AIR 1965 SC 364 
(1) Manilal Harjlvandas v. Gangaben Ganeshbhai, AIR 1979 Gujarat 
98 ` 
(3) Jyotish Chandra Guha v. $m. Meera Guha, AIR 1970 Cal. 266 
(4) Baboo Gunnesh Dutt Singh v. Magneeram Chowdhury, ( 1872) 17 
: WR 283 (PC) | 
(5) Sah Chaturbhu] v. Sah Manji Ram, AIR 1936 All 537 
(6) anil Behari v. Latika Bala, AIR 1955 SC 566 
(71) Mahadeolal Kanodia v. Administrator General, AIR 1960 SC 936 
(8) Mrs. Debi Bhaduri у. Kumarjib Bhaduri, 1979 (2) CLS 383 
(9) Dr. N.G. Dastane v. Mrs. S. Dastane, AIR 1975 SC 1534 
(10) Cowasj! Nusserwan]i v. Shera Cowasji, AIR 1938 Bombay 81 
(11) P.L. Sayal v. Smt. Sarala Rani, AIR 1961 Punjab 125 
Mihir Kumar Roy and Prabir Kumar Samanta i sss] fOr Appellant 
S. P. Roy Chowdhury and Asoke Kumar Майу — ses.. for Respondents 

The judgment of the Court was as follows :— 

Майга, J.: Petitioner has asked for divorce on the ground of his 
wife's adultery and alternatively, for judicial separation on account of her 
cruelty. His allegation is that in the middle of May, 1959, he was married 
to Salekha, respondent no. 1, according to Hindu rites. Since then they 

. havo been residing at Bangaon. Ноза professor of Dina Bandhu Maba 
Vidyalaya College of that place. From the bsginniog she had no liking . 
for him. Duriog the last four years the relatioas between the two 
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Bom strated: She often used to. go out of the house - with co- respon" 
dent No. 2, Biswanath. On the 13th September, 1970, at about 10 p.m., 
he went to his house, opened the clósed door for it was: unbolted from. , 
within and found that Sulekha' was in a compromising ` position. _ with 
Biswanath. At his sight Sulekha became very angry and gave orders to 
` Biswanath to do away with him. .Biswanath picked up thé bolt of the 
. door and struck him on the head; with It. Не suffered grievous hurt, 
informed the police and was hospitalized. He was detained there fori 21 days. 
` A criminal сазе is pending against her and Biswamath over that incident. 
When he was in the hospital Sulekha did not go there to see him. After 
- that. incident he became very much afraid and .for fear of his lifo he was 
“compelled to live elsewhere in a rentéd house. On the request ‘of his’ 
father-in-law he did not institute the suit for he wanted to give her а^ 
-chance to mend her ways. But she bas been living in Жаша with’ 
Biswanath and other unknown persons. : 

2. Respondent No. 1 filed à writton statement: denying the ӨЕ. 8 
allegations. It has been alleged, inter alfa, that on that night: of the 13th . 
September, 1970, the petitioner suddenly appeared before her and asked her- 
to sign on 8 paper signifying her- consent to his marriage with some 
other woman. ,She declined ќо comply with the request. ‘Thereupon . Бе 
petitioner flew into а гаре and slapped her.- Allon a sudden, he fell down 
and sustained an injury in the head. She did not treat. the petitioner with ; 
cl uelty. When he was hospitalised, ske Швей to go there and nurse him, > 

3. The learned Additional’ District Judge stated that the story -of | 
commission of adultery was not proved. He believed that Biswanath 
infl.cted injury on the petitioner's head at her instance. So, on the -ground ~- 
- of cruelty he passed a decree for "judicial "ано "against m no. 

l. Henc: this appeal by the wife. D 

4. It has been contended on behalf of the appellant that in view of 
the Provisions of section, 23(I)(d) of the Hindu Marriage Act, the реп. * 
“опет is bound to explain the unreasonable delay of about three years and 

. & half in filing the present suit. Referencé hai been made to the cases 
reported in (1) A. І. R. 1965. S. C.. 364 and (2) А: І: R.1979 Gujarat $8. 
The delay has not been explained and hence the suit- will fail on that 
ground. The petitioner has come up with thé story of eruelty on a solitary. `> 
occasion. The single act of cruelty is not sufficient.: It cannot be believed 
‘that Biswanath would commit sexual intercourse with her at that- hour of 
the night, while the petitioner's mother and their five. children were living | 
` in that house. The learned Additional District J judge | rightly disbelieved = 
‘that story. Reference has also been made to the case reported in (3) ALR —: 
1970 Cal. 266. It is true that the ‚petitioner filed a “criminal cise against- uas 
" the respondents and both of епі. weio 'convicted by the trial.court. 
Biswanath did not move this Court against tho order of conviction; But 7 
Sulekha came up in revision. Hor revisional application was -allowed by . 
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.. the High Court and iho barded an “acquittal It ‘cannot be bellevod- that 
Biswanath ‘assaulted him af:her instance. There was а scofile. . Tho 

petitioner fell down and: sustained the injury in the head. The true version 
of the incident has been kept back. from the court by the parties. 

5- Ithas been urged on behalf. of the husband, respondent no. 1 
thet the Hindu. Marriage; Act. was amended by the Marriage Laws 
(Amendment) Act 68 of 1976. - Section 39(I) of the amending Act shows 
thai all the.amandmenta apply’ to pending; cases "and such amendment is 
retrospective in operation. Previously, according to the provisions of 
section LO{T)(b), it was necessary to prove that the petitionor hed treated 
the respondent with such-cruelty ав to causé а reagonable-apprehension in 

- the mind of the respondent that itwould be’ harmful or injurious for the 
5o latter to live with the other party. According ‘to clause (i) of sub-section 
` - (1) of section 13 of the unamended Асі, а divorce could be granted if the 
. other party was living in adultery.'. But: after the. ‘amending Act of 1976 
came into force, it ів no longer necossary to prove that the party concerned 
-was living in adultery. In view óf clause (i) of -sub-section (1) of section 
13 of the amonding Act it hda to be ‘proved that the other party has, after 
_- the solomnization of the marriage, had voluntary sexual intercourse with 
` - апу person. other than his or her.spouse. Since there has been п radical 
change їп the law by the amsnding' Act of 1976, the petitioner has filed a 
cross-objection.’ Fhe Court should consider the probability of the matter 
because it is clear from the evidence that Biswanath was present in the 
patitioner’ s hougo-on that night at 10 0" clock.. That fact itself shows that 
‘the allegation of adultery ів true.- Ths petitioner is not supposed to. 
` sustain such i injury in-the head bya mere fall on the muddy ground. The 
court will believe the allegation of. cruelty and-find that Biswanath actually 
' gave him a hit on the head: with: ihe bolt of the door at ылды з insti- 
„gation. tet + 
6. The caso of the “alleged delay may. ‘be dealt with first. It is 
common ground that the husband did not take things lying down becauso 
after sustaining such іојшгу an information was given to the police straight- 
- way and the criminal case initiated. The Magistrate convicted both the 
o ‘respondents. Biswanath did not move the High Court, but Sulekha did 
. and was successful. Mr. Roy appearing « on her behalf has not filed the © 
judgment of the révisional сах. , 
_ 77. "Let ii be seen what will be the. effect. of such acquittal.- After 
following the Privy Council.case ‘reported: ia (4) 17 Weekly Reporter 283, 
it has been stated by- Hairies, C. J. and Singh, J, in the Bench case in (5) 
А LR. 1936.AlL. 537 that the judgment of the criminal court is relevant 
only to show the faci of acquittal and nothing olee. That judgment is in 
no way binding on the Civil Court, which, must hear both the parties and 
decide the case itself.-Of course, that зава casé for recovery of damages for 
malicious prosecution. ВР. Sinha, C.J.; has stated in the ` cage of (6) 


\ 
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° (9. Anil Behari Ghosh v. Sm Latika Bala Dassi and others, i in АЛ. AR. 1955. 
S.C. 566, "that the judgment of the criminal case is reievant to show that 1t 
resulted in conviction and sentence. Itis поё she evidence: “of the fact ' 
that the son was the testator's murderer in that case. That fact of 
murder by the. son will have to be decided on the evidence on record, 
vide the observations at page 571:of the report. So laspite of her acquit- 
tal the correct state of affairs will have to Бе considered by. this' void 
P.W.I, Kamala Kaata ів the petitioner. . He has stated that he wanted . 
. institute ohe -suit for divorce. But due to the persuation of his Sinis. 
law he did not file that suit because he decided to give a.chance to the 


wife to rectify herself. But she did not avail of that chance’ and hence “` 


ho was. ' compelled to institute the suit.. O.P.W: 2, -Swapan says thai the ' 
petitioner told Sulekha to get over her misconduct. Since. he made no 
delay in informing the police and getting the criminal case filed, wo are of 
opinion that thero was no uareasonable delay and the alleged lapsa of three 
anda half years has been sufficiently explained. by him. 

:8. Now, weshall deal with the question of alleged adultery 
because the husband has filed a cross-objection. Regarding this, wo 
are getting only the uncozroborated- testimony of Р. W. 1, Кашаа. 
Каша. ‘This is a serious allegation and Court will call for corrobora- 
tion .of.the statement of the husband. The probabilities are against him 
because his evidence shows that ths door though shut, was unbolted. 
His mother and five grown-up children were present in that house at 
‘that’ hour of the night. So, in the normal'course. it cannot be belioved 
that on the 13th September, 1970, at 10-p.m. Biswanath was actually 
committing sexual intercourse with her leaving the door unbolted. ^ We 
therefore, hold that’ this part of the petitioner's allegation was not 
proved ‘by clear and cogent evidence. ` 

9. Then about the. cass of cruelty. Тһе evidence of P. W. 1, 
“Kamala Kanta shows that Sulekha told- ‘Biswanath to finish him. Biswa- 
nath hit him on the head with the bolt of the door, thus:he sustained, 
injury aod he was hospitalised.’ He had to.remain in hospital for more 
than twenty days., His version of ‘sustaining an injury on the head has 
‘been corroborated by P.W.2, Amiya and P.W 3, Panchanan. Both of them , 
are disinterested and natural witnesses to the occurrence. On bebalf of 
,- the appellant there has been no чеш. of the evidence of the last 2 

· Р.М. E 
10. Sulekha, O.P.W. 4, and Biswanath, O.P.W. 5, denied the story” > 
of the hitting or of instigation by her. But it cannot be ‘believed that- 
the petitioner slipped -on the muddy ground and sustained such injury оп 


E - ths head. In sach circumstances we are disposed to believe the “evidence 


| of the P. Ws. and find shat the stery of hitting by Biswanath on the head | 
"ав the instigation of Sulekha is true and there. was cruelty on her part. ` 
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. 11. Ithasto be seen whether’ such cruelty is sufficient to grant 
relief according to the provisions ‘of. the Hindu Marringe Act. 

12. Let us consider if the ‘amending Act of 1976 is retrospectivo in 
operation, The relevant portions of sub-sections (1) and (2) of section 
39 of the amending Act read as follows :— 

“39. Special provision as to pending eases, ` 
(1) All petitions and proceedings in causes and matters matri- 
monial which аге peading in any court ай the commencement of 
the Merriage Laws (Amendment) Act, 1976, shall Ъз dealt with and 
_ decided by such courts ; TS с 
(i) if isisa petition or proceeding under the Hiadu Marriago Act. 
then во аг as may Бе: as if is had been originally instituted therein 
under the Hindu Marriage Aot, as amended by this Act ; 
` (2) -In every petition or proceeding to which sub-section (1) 
applies, the court In which the ‘petition or proceeding is pending shall 
give an opportunity to the parties to amend the pleadings in go far on 
auch amendment is necessary: to give effect to the provisions of sub- 
section (1), within auch time as it may allow in this behalf and any such’ 
amendment may include an amendment for conversions of a petition or 
, Proceeding for judicial separation into a petition or proceeding, аз the 
саве may bo, for divorce.” `> ` А 

13. К. C. Das Gupta, J. has.stated in the case. of (7) Mahadeolal 
Kanodia у. The Administrator General of West Bengal, reported in А.К. 
1960 S. C. 936 that substantive rights are ' ordinarily prospective and they 
ате retrospective only if by express words or by necessary implication the 
Legislature has made them retrospective. Tho intention of the Legislature 
has to be gathered from the words used by it. The words used in clause 
(i) of sub-section (1) of section 39 of the amending Act are clear. The 
expression *'as if it had been originally instituted therein under the Hindu 
Marriages Act, as amended by this Act" Іва clear. pointer that the amend- 
ment is retrosp:ctive in operation, ahd we find accordingly. In the case 
of (8) Debi Bhaduri v..K. Bhadurl, In 1979 (2) C. L. J. 383 it hag been 
stated that section bas retrospective effect. | 

14. Ofcourse, both. the sides have referred to some decisions of 
different High Courts on this. Since there is .8 dicision of the Supreme 
Court, we may refer to that decision only: In the well-known case of 
(9) Dr. N..G. Раз!апе` у. Mrs. S: Dastane, in AIR 1975 SC 1534, 
Mr. Justice Chandrachud hos held that cruelty neod not be proved 
bsyond reasonable doubt: Unlike English law, it is not necessary that 

' the cruelty must be of such a character аз to cause danger to life, limb or 
health as to give rise to a reasonable spprehension of such a danger. 


15. It has already been indicated that. according -to the provisions d 
of section 10(1)(b) of the un&mended Aot it was necessary for ók 


| | = 
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petitioner to prove y that the cruelty тав of. such a character as to cause в 


reasonablo apprehension ín his mind that it will be harmful or injurious . 
for him to livo with the other party. The amended: section 13(1)(1a) says 
that-a decree for divorce can be passed if- the other party · has, afier- 
te. solemnization of: the marriage, treated. the  potitionor with 


cruelty. | It has been urged for the -responders that after such 


radical amendment, mere cruelty is enough ‘to ask for -divorce.- 
It is. А longer necessary to prove that’ the cruelty in ‘question · 
ів of such " nature ая. to cause а “reasonable epprebension 
In: the petitioner's mind that “it will be harmful or injurious for 


him to live. with hia wife, ' We are. of opinion that the position of 
- law ів atili the same: though the amending Act of 1976 has come into 


force. Even after, the amendment cruelty simpliciter will not suffice. 
The petitioner, will have to prove.that the cruelty is ofa nature as to give ` 


|o, rise to a reasonable apprehension in his mind ‘that it will bs harmful 
 erinjurious for him to live with the other party. - Ordinarily a single 
‘act of violence - ів not sufficlent for. the purpose. But It is possible in the 


particular circumstances even for a single act of a grosaly violent character 


< to constitute legal cruelty. The principlea discussed in the cases in (10) 


. AIR 1938 Bom. 81 and (11) AIR 1961 Panjab 125 may be referred te. ` 


16. There is another. Important aspect of the case. After that. 
ена beating, the petitioner did поё return home, where respondent ' 
1 has been living with her five. cbildren. ' He has been living elae- 
ы: id- в rented house at Вапраоп, The question arises, why be has 
been so living elsewhere апд ‘not residing in his own hovse with his 
children; Of course, О P.W. 4, Sulekha,has stited in her evidence that 


* previously her husband hed illicit connexion with one Dipali and now 


he has been living separately with one Jaya, who is the daughter of a 
ráid- servant. She has been sought to be corroborated by the other 
OP.Wsjl to 5. O.P.W. 1, Madhusudan has been constrained to admit. 
in his oross-examination that he does not recall in which year or month 


- he saw the petitioner visit Jaya. , O.P W. 2, Swapan says that the peti- 


' tioner moved: about with. Dipali and Jaya. He ‘calls Biswanath brother. 


Like the O.P.W. 4, ‘Sulekha, her father ( O.P. W. 3, Nandan Adhikari ) is ` 


` an interested witness. The learned Judge rightly rejected their testimony. 


007. This has, been denied by P:W. 1, Kamala Kanta. Не is a 


| double M.A. and professor of a college at- Bongaon. We are not inclined 


to believe her version in this respect because her statement has -not beon. | 


-. corroborated by clear and cogent evidence. ' The: ‘fact that after that night,” 


4 


the petitioner did not live in that honse, .goes a. long way in establishiog 


S his oaseithat he was apprehensive of his safety. "Previously there was au 


act of grossly violent character. ` There іб a reasonable apprehension . in 


- his mind! that it will be harmful far hinr to-live with the respondent in his 


буп house for.süch violence may. be юри. P.W.I, Kamala Kanta, 
RN T P 
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has stated that when he was detained in the hospital for more than twenty 


2 days, “Sulekha did not care to go: to him. Perhaps the criminel case 


would have been compounded if she had gono there to see her husband. 
This. lays-bare her mental attitude and proves that Sulekha is actually 
guilty of cruelty towards ber bugband. In the facts and circumstances of tbe 
case, We accept the petitioner’s version and hold that on the ground of 
- cruelty the learned Additional District Judge rightly passed a decree. 
18 According to aub- section (2) of ‘ection 39 of such amending 
Act 68 of 1976, the petitioner is required to prey for amendment of the 
petition and ask for divorce instead of judicial separation. But no such 
petition was filed for conversion and for amendment with a view to gran- 
. ting a deoree for divorce. Consequently, inspite of the provisions of 
Section 13; 1) ia), we cannot grant a a decree for. divorce on the ground of 
cruelty. 
19. No argument has been advanced regarding the custody of the 
children or their maintenance. So, thase еше are left open. 
The appeal is, therefore, dismissed. 
The cross-objection is also Фанои 
. . -.Therc.will be no order as to costs regarding both. 
`7 "Mookerjee, J. :, I agree. i 


N. C: 8. 
.[ CIVIL REVISIONAL JURISDICTION ] 
Before Мг. Justice Ganendra Narayan Ray 
Decision : March 20, 1980 
А Jatindra Kumar Chekraborty > © enw tee nes Potitioner 
Versus | 
. Taramoni Chakraborty & Ors. ... Opposite parties" 


West Bengal Premises Tenancy Act (12 of 1956), Sec. 31—Penalty 
for disturbances of easements etc; — Discontinuance of supply of electricity 
Ву landlord — Application by tenant under— Imposition of fine—Malntain- 
ability. of ер application where thore is no prayer for puntshment— Whether 
statutory tenant can make such  application—Proof of documents із 
required for consideration of case by Rent Controller—Interference in 
exercise of powers under Art.’ 227 of Constitution of India. 
Under the provisions of вес. 31-of the West Bengal Premises Tenancy 
Act, 1956, the. Rent Controller has jurisdiction ќо entertain an appli- 
cation under the. eald section if such: ‘an ‘application contains allegationa 
of overt acts interfering with tho essential supply and/or easement attached 
to the’ tenduted premises. Accordingly, the inetant application uuder 
section 31 of Act made by the tenant is not liable to be dismissed for 


*C. R. No 2297 of 1977. 
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want of a formal prayer to impose ККК and the Rent Controller 
was quite competent to entertain the sajd: application under section 31 
and фо decide the samo on merits. (Para 3) 
Even after the determination of the contractual tenancy but, before 
any decree for eviction is passed against the tenant, the. statutory tenant 
is. entitled to mako an application under section 31 of the West Ben gal 
Promises Tenancy Act, 1956 on the allegation that the electric supply. had 
Deen discontinued by the landlord and the Rent Controller having ex- ` 
clusive jurisdiction to decide on such an application under section 31 of 
the Act!will be, in such circumstances, competent to decide the matter on 
suck an! application. | (Рага 5) 
` Awit has not been recorded by the Rent Controller that the parties 
to the proceeding agreed to dispense with the formal proof ‘of the docu- 
ments filed in the preceeding and/or by consent of the parties, it can not be 
taken that the said documents-had been properly exhibited. Accordingly, the 
learned Advocate appearing for the landlord- -opposite parties іё justified in 
contending that simply because exhibit marks were рш on tbe documents 
filed Буа party it could be held that the said documents were proved and - 
exhibited in the proceeding in accordance with law and as such the Tri- 
bunel was compotent to consider the same. Я yo (Para 8) 
In the absence of proof of the electric billa in question and on the 
face of the statement of P. W. 3, the appellate Tribunal cannot be held 
to be wholly unjustified in coming to a finding shat the case of disconnec- 
tion . was not properly proved. (Para 8) 
In! the circumstances of the саве, no interference in revision is called 
for under Article 227 of tho Constitution | of.Indi& and accordingly the 
Rule fails and is discharged. _ LA (Para 8) 
Cases referred to :— . n 
(1) .Dürga Dutt Khema v. The State, 54 CWN 916 
(2) Tej Singh v. The State, AIR 1965 Allahabad 508 
(3) Hameshwar Prasad у. Bhatu Mahton & Ors., AIR 1958 Patna 11 
(4) Subodh Chandra v. Jamser Mondal, AIR 1949 Cal. 55- · 


(5) Bhimappa '"Dassappa В. Sannover у. Laxman Soma ‘Gonda, 
AIR 1970.SC 1153 


` (6) В. Halder у. P. M. Chakraborty, AIR 1967 Cal. 6 
(7) Income Tax v. Calcutta Discount Company, AIR 1974 SC 1358 
(6) Moni Subrat Уап у. Raja Ram Vohr, AIR 1980 SC 299 
(9) 4. E. О. Garaptet v. А. Y. Derdertan, AIR 1961 Cal. 359 

(10) Sait Tarafee Khemch v. Y. Satyam, AIR 1971 SC 1865 


(11) Kalyan Peoples’ Co-operative Bank v. Dulhanbibi \Acqual Amin- 
Sahab Patil, (1962) 2 SCR 348 


Gopal Chandra Chakraborty, Paresh Nath Bhattacharjee 

S. Bhattacharjee, ‚ Udayan Chakraborty and. Chandra 

Sekhar Bhattacharfee — nat : for Petitioner ' 
SR N. Miira, Biswajit Ghose and Debasis Миға’ — ..... for Opposite parties 
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_ The judgment of the Court was as follows :— 


This Rule is directed against the judgment dated April 30, 1977 
Passed by the learned Additional District Judge, 8th Court, Alipore in Rent 
Control Appeal no. 68 of 1976 setting aside she judgment dated November 
27, 1973, passed by the Rent Controller, Calcutta, in Rent Control Саве no. 
309 of 1979. The petitioner Jatindra Kumar Chakraborty made an appli- 
cation under section 31 of the West Bengal Premises Tenancy Act, on May 
26, 1973 against the opposite parties who were the landlords in respect of 
premises no. 46, Simla Road in the town of Calcutta for the alleged disco- 
nnection of electric/line of the tenant petitioner, Sri Jatindra Kumar 
Chakraborty before the Rent Controller, Calcutta and on the said appli- 
cation the said Rent Control Case по. 309 of 1973 was started. The 
learned Rent Controller by his judgment dated” November, 27, 1973, camo 
to the finding that the landlords opposite parties illegally disconnected the 
electríc cupply to the premises of the tenant and, accordingly, directed for 
restoration of supply of electricity to the said premises within a month and 

“he also directed that the landlords opposite parties should paya fine of 
Rs. 100/--each and out of such fine, if realised, a sum of Rs. 100/- would 
be part to the complainant as compensation. Against the said adjudi- 
cation made by the learned Rent Controller the landlords praferrod tho 
said' Reat Control Appeal no. 68 of 1976 to the 8th Court of the 
learned Additional District Judge, Alipore and by his judgmont dated April 
30, 1977, the learned Additional District Judge allowed tho said appeal and 
sot aside the judgment of the learned Rent Controller, and dismissed $ho 
application of the tenant petitioner under Sectioni31 of the West Bengal 
Premises Tenancy Act. Against the said adjudication of the Additional 
District Judge an application under Article 227 of the Constitution read 
with section 115 of the Code of Civil Procedure was moved by the 
tenant petitioner and as aforesaid the instant Rule was issued on such 
application. ` 

2. At the outset of the hearing Mr. Mitra, the learned Counsel 
appearing for the landlords opposite parties, raised two preliminary 
objections about the maintainability of the instant rule. He submitted 
that in the absence of any formal complaint within the meaning of seciion 
4 of the Criminal Procedure Code the: said application under section 31 
was not maintainable or in any event the learned Rent Controller could 
not treat the said application ав a complaint and pass the said penal order 
of fine on the landlords opposite parties. Mr. Mitra submitted that to 
constitute à complaint within the meaning of section 4 (1) of the Criminal 
Procedure Code there shal] not only be allegations of the crime committed 
by a party but there should also be a prayer to punish the accused. Mr. 
Mitra contended that in the instant case although there was an allegation 
shat $he landlord illegally disconnected the electrio supply but ne prayer 
.was made to the extent that the accused should be punished in accordance 
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“with law.and, accordirgly, the anid application under section 31 could not 
bo treated as a complaint within the meaning of. section; 4 (1) of the Crimi- ` 
nal: procedure Code: For this. contention Mr. Mitra: referred to a Bench 
. decision of this Court made in the: case ‘of (1) Durga Dutt , Khema v. The 
“State, reported in 54 C.W:N. at page. 916. Dasgupta, J. (as His Lordship ` | 
then was) speaking for the Court held in the said decision ‘thas to constitute. — 





- 5a. к within the meaning of section 4 (1) of the Criminal "Procedure ў 


Code hefe must be.a prayer to inflict’ punishment on the accused. Та" 


the ssid case also. a complaint was lédgcd. before. the Metropolitan P | 


"Magistrate by the tenant for interfering- -with Фе eatential ` supply in the 
` tenanted premises but. no specific prayer wan made in the. said case - {0 · 
: impose penalty on the landlord and'their Lordships held .іп’ the. said cate . 
that asithe said complaint could not bé constituted as complaint within the ' 
meaning of Scetion 4 (1) of the Criminal Procedure’. Code the lesrnéd, 
‚ Magistrate’ was net competent to treat the gaid petition as complaint and ` 
> proceed on the same. - Mr. Mitra .Blso referred - ‘to a'decinion of the. 
Allahabad High Cours made in ‘the case of (2) Tej ‘Singh у. State, 
reported in AIR 1965 Allahabad at page 508 ond also abother- decision of · 
the „Patpa High Court made in the case of (3) Hameshwar- Prasad v. Bhatu . 
`Мамоп & Others., ‘reported in. AIR 1958 Patna at page 11. In all the. - 


said "décisions section 4 (1) of tho Criminal Procedure Code was taken 7 


' into: consideration: ‘and it wss-held that to constitute a complaint ‘there 
must be а prayer. for inflicting punishment „on: the: accused. Mr. Mitra 
also referred to another Bench: decision of this Court made in the case of 


(4) Subedh Chandra v. Jamser Mondal, reported in'AIR 1949 Calcutta at, . 


. раве 55. In tlie 2818 decision the import of section. 4 (1) of the Code of 
Criminal ` Procedure was taken into consideration by the- Division 
Bench and Chief - Justice Harries speaking’ for tho. Court held 
that -to constitute a complaint, suitable prayer’ (ог. imposing 
. penalty should “also bo made. Li reply to the sald. contention. of. 
Mr. Mitra, Mr. Chakraborty, the: learned Counsel for the petitioner, 
submitted that in ‘the instant саво no complaint was lodged with the- 


leurned| Magistrate but ap application under aecilon 31 of the West Bengel EI 


~ Premises Ténancy Act, was made before the Rent Controller and in the said 


Meters allegations.about the overt acts committed by. the landlords in ` 


disconnecting the electric supply to the tenanted premises were- Specifically ^ 
‘made. |He submitted that there is no standard form to make а complaint . 
and a complaint” under sestion 4(1) of the Criminal Procedure Code - 


can be made-both orally and in’ writing. He' submitted shat tho Rent ` 


-Controller had exclusive jurisdiction under the West Bengal: Premises 
‘Tenancy Act to deal with an application containing allegations . of 
‘interferences with essential supplies in the tenanted premises’ Бу the 


‚ aandlords and in the rules framed under tho Premises Tenancy Act, it- 


has been provided-for that for‘ disposing of such application containing .' . 


Y 
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‘allegations of criminal nature “the Rent “Controller. will follow as far ao 
possible the procedure laid down in the Criminal Procedute Code. Mr. 
- Chakraborty contended that for à proceeding before the Rent Controller 
ueder бәс. 31 of the West Bengal PremisesTenancy Act, 1956 а complaint 
. within the meaning of section 4(1) of the code of Criminal Procedure 
need not be made and he submitted thas the application filed before the 
: Rent Controller was quite in accordance with the provisions of section 31 of 
the West Bengal Promises Tenancy Act and the learned Rent Controller was 
quite justified in passing the said order of penalty. In this connection, Mr: 
Chakraborty referred to the decision of (5) Bhimappa Dassappa B. Sannover 
у. Laxman Soma Gonda, reported in A. I. R. 1970 S. C. at page 1153. In 
the said decision the Supreme Court held that there is no form prescribed 
. for lodgiog a complaint under section 4(1) of the Criminal Procedure Coda 
` and the complaint may be-made either ozally or in writing. If from the 
allegations mado it transpires that the accused has bsen:charged with some 
' "overt acts constituting an offence under the law such allegations will 
constitute a complaint within the meaning of section 4(1) of the Crimisal 
Procedure Code. Mr. Chakraborty also referred to а decision of this couro 
made in the case of (6) B. Halder v. P. M. Chakraborty reported in A.I R. 
1967 Calcutta at page 6, It was held in the said decision that tho Rent 
Controller was not a Court within the meaning of the Criminal Procedure 
Code and as such no appeal could be. preferred and revisional application 
could be made against an order passed by the Rent Controller under the 
Criminal Procedure Code, but: his order could bo challenged ina procee- 
ding under Article 227 of the Constitution. Mr. Chakraborty also referred 
зо a decision of tho Supremo Court mado in the case of Commissioner of 
(7) Income-tax у. Calcutta Discount Company, reported in A. I, R. 1974 S.C. 
‚ at page 1358. It was held in the said decision that procedural teohnicality 
must not influence Tribunals or Courts in granting reliefs. He submitted 
that even assuming that a formal prayer for impesing punishment on tho 
guilty landlords was required to be mads in an application under section 31 
of the West Bengal Premises Tenancy Aot, absence of such formal prayer 
. was of very little consequence and the "Tribunal was поб debarred in gran- 
. ting relief if the Tribunal was satisfied thas the landlord was guilty of 
the overt acts complained of іп the petition: Mr. Chakraborty also gub- 
“mitted that tho Rent Control legislation ina country suffering from acute 
‘shortage of accommodation із а beneficial legislation and thé terms of such 
beneficial legislation must necessarily be liberal. For the said contention 
Mr. Chakraborty reforred to а decision of the Supreme Court mado in the 
case of (8) Moni Subrat Jain v. Reja Ram Vohr, reported in A. T. А. 1980 
- S. С. at page 299. Relying on the sald decisions, Mr. Chakraborty sub- 
mitted that the said application under section 31 was not liable to be 
dismissed in limine simpiy because а prayer was not mado specifically to im- 
pose punishment on the guilty landlords. He шыш that the application 
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contained ‘allegations fo the effect that the landlords disconnected 
the electric supply to the tenanted- premises | and under the provisions of 


| section 31 of tho West Bengal Premises Tenancy Act, the Rent Controller 
"Was competent to entertain the said applteaiion under section 31 and to 


dispose of the samo in accordance with law. RE 


3. | After considering the respective iium made by: the 
Jéarned Counsel appearing for ‘the parties. on the question of ` main- ' 
лаіпаЫН(у of the said application under section 3i, I am inclined to 
accept the contention made by Mr. Chakraborty. In my view, under ' 
the provisions of section 31 of the West Bengal Premises Tenancy Act, 
the Rent Controller has jurisdiction to entertain an application uüder 
section 31 of the said Act if the application contains allegations of overt ` 
acts interfering with essential. supply and/or: easement attached to the 
tenanted| premises. . Accordingly, the said application under secsion 31 
of the Premises Tenancy Act made by the tenant із nov liable to be 
dismissed for want ofa formal prayer to impose punishment and the 
Rent Controller wag quite competent to „entertain the said application ` 


"and to decide the same on merits. 


4.| Mr. Mitra also raised another preliminary objection to the ` 
effect thas in the instant. caso the landlords, determined: the contractual 
tenancy of the tenant and instituted a suit for eviction against the | 
tenant and the Court of Appeal. below decreed the caid suit for evic- 


tion and the tenant thereafter preferred an appeal before this Court hg 


against the judgment and decree passed by tho Сои of Appeal below. 
The said appeal is pending adjudication before the this Court and by 


au interim order the operation of She decree passed by the Court of >> 


Appeal below has been stayed. Mr. Mitra contended that the said 
application under section 31 was made ata point of time when the соп; 
tractual |tenancy wag determined -and the tenant was only enjoying the, 
personal, protection from eviction under the provisions of the West 
Bengal Promises Tenancy Act ав в statutory tenant. А 


7 Мг. Mitra submitted that in any event after the passing T the 
decree for eviction by the Court of Appeal below which has not yet been 
set aside tho said tenant even ceased to bea statutory tenant within the — — 
meaning of section 4 (h) of the West Bengal.Premises Tenancy Act and: 
as such an application under Section 31- must fail on that score. p" 


. 6. | Mr. Chakraborty in reply te. she said objection of Mr. Mitra, 
submitted that when the said complaint was made by the tenant no decree 
for eviction was passed against him and. the adjudication by the Rent 
Controller and also the adjudiciation "made by the Appellate Tribunal ` 
were ‘made at a point of time when there was no decree for eviction againsi, 
the tenant. ‘According to Mr. Chakraborty it is not necessary to decide аз 
to whether a statutory tnam under the West Bengal Premises Tenancy 
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_ Act can be equated at per with the contractual tenant. He submitted that 

so long a tenant or a statutory tenant was entitled to remain in possession 
under the provisions of the West Bengal Premises Tenancy Act he was 
entitled to enjoy thé benefits of essontíal supplies and/or the easement 
annexed to the tenanted premises and if a landlord-had interfered with 
‚вис essential services and/or the easement annexed to the tenanted 
premises of a statutory tenant, the statutory tenant was entitled to make 
the said application under section 31 and the Rent Controller having 
exclusive jurivdiction to decide such an application under section 81 
would also be competent to dispose of the said application on merits. In 
my view, the said contention of Mr. Chakraborty is of substance and 
Iam inclined {о accept the same. 

7. In my view, even after the determination of the contractual tenancy 
but before any decree for eviction is passed against the tenant, the 
statutory tenant is entitled to make an application under Section 31 of 
the West Bengal Premises Tenancy Act on the allegation that 
electric supply was disconnected by the landlords and the Rent Controller 
having exclusive jurisdiction to deside au aplication under Section 31 will 
be, in such circumstances, competent to decide tho said application. 


8. So far as the merits of the adjudication made by the learned 
Additional District Judge are concerned, Mr. Chakraborty submitted that 
the learned Additional District Judge failed to consider the evidences 
adduced in the naid proceeding before the Rent Controller and acted 
illegally and with material irregularity in the exercise of his jurisdiction 
in not considering the sald evidences in their proper perspective. Mr. 
Chakraborty. submitted that no avidence was adduced on behalf of the 
landlords in the said proceeding before the Rend Controller and it was 
specifically stated by the tenant and one of his sons that the landlords 
illegally disconnected the supply of electricity to the tenanted premiscs. 
No. suggestion was given to the witnesses examined on behalf of the 
tenant ів respect of the said atatements made by the witnesses that the 
landlords had disconnected the supply of ‘electricity. Mr. Chakraborty 
submitted that the landlords had opportunity to lead .evidence in support 
of their case and to put suggestion in the cross-examination that the 
witnesses had not stated correctly that the landlords had disconnected 
the electric supply and when such suggestion was not given it must be 
presumed ‘that the landlords ‘accepted the case of disconnection of the 
elsctris supply and as such they had nothing to cross-examine the wit- 
nesses. Mr. Chakraborty referred to a Bench decision of this Court made 
in the case of (9) A Е.О. Caraplet v. A.Y. Derderian, reported in AIR 
1961 Calcutta at page 359. P.B. Mukharjl J. (as His Lordship shen 
was) speaking for tho Court held tha) whenevor the oponent has declined 
to avail of the opportunity to put his essential and material case in cross- 
examination it fandi follow that he believed the testimony given by the 


‚ 96 Jatindra Kumar Chakraborty v. Taramoni Сора) [1980 (2) СЫ 


witnesses and he also: believed that such TE could iot be disputed., 
. It was afso held in tha said decision that when suggestions аге not given in 
the crosg- examination to dispute the correctness of a testimony of a witness: 
it must be held that such testimony was accepted to be correct and the 
А said- priüciplo wasarule of essential justice and not merely & technical 

' rule of evidence. Mr. Chakraborty submitted that although P. W. 2, who 
was one of the sons of the tenant, specifically stated that the landlords 
` disconnected the electric supply and admitted Such disconne- 
ction in his presence, no cross-examination was mads on that ' 
escore On behalf of the Iandiords and no suggestion was given 





fo the sald witnesses that the Said statement.was' incorrect. . He. . 


submitted that ia | such, circumstances the Court of Appeal below 
should ;have accepted the said testimony to be correct on the - basis 
of the principle enunciated by this Court In thé Carapiet's саво. ов stated 
hereinbefore. Mr. Chakraborty submitted: shat unfortunately the Court ` 
of Appeal below referred to the evidences of P. W. 2, and observed that 
it was not understood actually who admitted what. Mr. Chakraborty 
also contended that the learned Judge also ‘acted illegally and with 
material: irregularity in the exercise of hia jurisdiction in proceeding on ' 
the footing that' there was nothing to show that any electricity. charge 
was paid by the tenant although as a matter of fact a number of - 
electricity bills were fled- before Rent ‘Controller’ in the gaid 
proceedings. ‘Accordingly, Mr. Chakraborty contended that adjudica- $ 
tim made -by the Court: of Appeal below’ was improper and 
interference in 1evision ia called foz aganlsé such improper adjudication ` 
made by the Court _of Appeal below acting illegally and with material 
irregulatity in the exercise of its jurisdiction. : 
9. Mr. Mitra, the learned Counsel, however, йа оп behalf 
of the landlords opposite parties that the: Couri of Appeal below referred 








to the evidences &dduced in the proceeding but did not accept the said a 


evidences to be correct. He submitted that even assuming that the Court 
‘of Appeal below misappreciated the evidence adduced ia the case and - 
en such misappreciation came to ап erroncoue finding, no interference | 
is callod for against a finding. of faci even if erroneous, under Article | 
227 of the Constitutioa of India. Mr. Mitra contended that the Court. 
of Appeal below was competent to _deside_ the fact either _ correctly or L 
incorrectly but simply because’ the decision’ was not correct, interfereace TE 
under Article 227 of the Conatitution is not called fer. Mr. Mitra alse 
submitt id that the Court of Appeal below was quite justified in holding. ; 
that there wag nothing 4o show that any electricity bill was paid by the, - 
ienant. | He submitted that it would ё appear from the records that after. 
the evidences were closed, the tenant made an ‘application for recalling 
P. №. 2, for further cross-examination for proving. electricity bilie. The 
' Rent Controller allowed such prayer for re-examination of Р. ҮҮ. 2, to prove ` 





+ 
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- electricity bills. But for reasons best kaown to the tenant, ihe said P.W. 
2, was never examined and the electricity bills were not proved. Accordi- 
ngly, the: said electricity bilis could not have been considered by the Court 
below but the trial court had placed reliance on the said electricity bills 
though such billa-were not proved in accordanco with $he Evidence Act. 
Mr. Mitra submitted that simply because the learned Tribunal put exhibit 
marks on the said electricity bills tt could not be contended that the said 
bills were proved in the сав: acd'as such the Tribunal was called upon to 
consider the said bills. For this contention, Mr. Mitra referred to a 
decision of the "Supreme- Court madein the case of (10) Saft Tarofee 
Khemch v. Y. Satyam, reported in A. LR. 1971 S.C. at page 1865. It 
was hold ‘by the Sapreme Court in the said decision that the mere marking 
of a document as an exhibit does not "dispense with its proof. Mr. Mitra 
also submitted that the Court of App:al below also took into consideration 
the positive cvideace made by the witnesses that thore was по 
electricity since March, 1963. He drew the attention of the Court to the 
depusition of P.W. 3, Santi Kumar Bhattacharjee who stated that thero waa 
electricline in the house of the tenaat but there waa no such electric supply 
since March, 1963. Mr..Mitra-submitted that the Court of Appeal below 
relied оп the said evidence given by the witaesses of the tenant and held 
that there waa no electricity since March, 1963 and ag such the allegation of 

disconnection of the electric supply on March 26, 1973 could not ba 
believed. 

10. Me. Mitra submitted that in the йоны circumstances, there 
was a no error apparent on the face of the record but on the contrary there 
was positive evidence that in the ,tenanted premises, there was no electri- 
city since 1963. Honce, the decision made by the Court of Appeal bclow 
must be held to be reasouable and this Court would be very slow in inter- 
fering with the impugnad order of the appellate tribunal particularly when 
such order virtually amounted to an acquittal of an accused person, in 
exercia3 of revisional jurisdiction uoder Article 227 of the Constitution. 

11. Mr. Chakrabérty, the learned Counsel for the petitioner, 
however, in roply to the aforesaid corteation of Mr. Mitra submitted that 

` the said electric bills.were filed along with a certified copy of the decision 
of the learned Magistrate іп a proceeding under section 107 of the Code of 

Criminal Procedure and the said electric bills were marked as exnibits and 

“by the consent of parties formal proof of the said documonts was dispensed 

.With. For :his contention Mr. Chakraborty referred toa decision of the 
Supreme Court mado in the ease of (11) Kalyan Peoples’ Co-operative 
Bank v. Dulhanbibi Acqual Amin Sahab Patil, reported in (1962)2 S. С.В. 
page 348. Іа tha said case; some: evidences were recorded by а Board 
of Arbitration Tribunal but before the closure of evidence one of the 
members had retired and the Board had to be reconstituted with a member 
in place, of the said retired member. Before the subsequent Board the 
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evidence recorded by the earlier. Board were allowed to be used without’ , 

. any objection and the Supreme Court held thas where the parties expressly ' 
or impliedly agraed to use evidence adduced’ before the previous Board, `; 

the ‘party would not be ‘permitted to object: later on fer.such use of (ће. S 
evidence in the later. proceeding. In my. view, Ше said ‘decision of- the 
Supreme Court has no-manner of- application in the facte" and circums“ 

:. tances of the present oase. It has Not been recorded-by the learned Rent - 

М Conttoller that the parties- agreed to dispense’ with the formal proof of: the.’ 

Е documsnte filed in-the. proeeeding and/or by: consent . .of parties, the sdid 

^: doeument were exhibited and Mr. „Мега із quite justified · Ча contending - 

‚ that simp yl because exhibit -marks were put on the documents filed by a party ` 
it ‘could. t held that-the said documents wore proved and exhibited: in the = 
_ proceeding in accordance with law and ag such the Tribunal. was competent 
to consider the same. Мг. Chakraborty also submitted- that the evidence 
_ adduced by Р, W. 3, to the effect that there was no: - electrio- supply since: E 
1963 тав i obviously a mistake and it must be held that the said witness. 

: really meant that there was no electricity since 1973-and not since 1963. Не 
therefore, submitted that - ihe learned appellate" Tribunal was wrong in^ 
replying. on the said: incorrect evidence of P. M 3 and deciding the саве, 
^ ов the basis of the said evidence., | 
`+ 92.) After considering the кшдш of the. lamed Counsel | 

E appasring for the parties it appears to mo that’ the. statement- of tho- said 

witness, Shanti , "Kamal Bhattacharjee, P.W. 3,.to the effect, that there Жаз. 
по electricity since 1963 contradicts the evidence adduced ‘by the tenant: 
and.his son. Unfortunately ‘it was not contended before the Rent Con- 
troller at any point oftime that a wrong recording was made with 

_ regard tojsuoh deposition of P.W.-3, end no application was also made,. 
for correcting the stitement of the said witness. It may be ‘noted that 

-` there is‘a! serious dispute between the parties ай to -whether there waa ап 
existing electric line оп. March 26, 1973 in the tenanted premises. In such | І 
circumstances, it cannot be held that the Appeal Court -was patenily- ‘ 
wrong in placing reliance on thé evidence of the. ssid P.W. 3. I have 
already- indicated that the tenant petitioner for reasons best known fo^ 
‘him, did. not take any step to get the electrict bills proved. and exhibited, 
in accordance with ‘law, althongü on the prayer of the tenant, even after | 

_ the closure of evidence, such opportunity was given by the learned Соп. sub 
troller. In the absence of. proof of -such bills. and- on the face of the ' f 


statement made by Р. W. 3, the Appeal Court cannot be held to be wholly : 
unjustified, in coming to a finding . that the case of disconnection was not > < 
properly” proved. In such circamstances, ín, my view, no interference in 
revision is called for under Article.227 of the .Constitntion. of India апа. 
the Rule,- therefore, fails and is ШЫН without, “however, апу order 
ав to ‘costs. 


` Let thé records be sent down as ‘expeditiously as Dieetleable. a 
ҮР. R. ; ы 3E 
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` {CONSTITUTIONAL WRIT JURISDICTION ] 

PED Before Mr. Justice Sabyasachi Mukharjl 
: Decision: April 25, 1980 

Tuhin Kumar Баната і WUR 0 P assess Petitioner 


‘Versus 


State ‘of West Bengal & Ors. vas sees Rospondente* 

West Bengal Board of Secondary Edueation Regulations, 1964 Маяпег of 
hearing and deciding appeals by Appeal Committeo— Regulation 9— Order 
of reinstatement by Appea! Committee under. Reg. 9 (1)(b)(1) — Circumstances 
and facte of the back ground are to be considered by Appsal Committee for 
giving direction for reinstatement of teacher concerned— Documents ere to 
be considered after giving notice to parties— Whether Appeal Committce 
should consider written argumente, M filed. 


A specific allegation has been: made. by the petitioner that behind 
his back, severa! documents had been taken into consideration by the 
Appeal Committee of the Board of- Secondary Education. That 
. allegation had not been specifically denied either by the Board of Secondary 
Education or by the Appeal Committee. The orders recorded in the 
proceeding alzo Indicate thas certain documents as regards the comparison 
of she signature. of Respondent no. 6 and the fact of keeping blank 
skects of paper signed by Respondent no..6; were taken into consideration 
by the Appzal Committee in disposing of the appeal before it. But 
4 thore ів nothiag to indicate that the petitioner was given any opportunity 
to deal with the said allegations of facts. Тһе appropriate persens 
‘who could have properly dealt with such allegations were the secretary 
' of the school functioning at the relevant time and the other members 
of the Managing Committee of the school, But no opportunity was 
given to-the petitloner to. call such persons nor any notice was 
issued by the Appeal Committee: calling upon them te appear before it. 
, This was certalnly an irregular procedure which was adopted by the Appeal 
Committee in this case. 

One of the grievaneos of the petitioner was that he had submitted 

before the Appeal Committee, a written argument or a written statement 
` ja support of his contentions: But from the order sheet of the proceeding 
|. or fromthe. impugned order, it does noi appear that such submissions of 
the petitioner or -ihe points taken in those submissions were considered by 
the Appeal: Committee. It wae argued on behalf of Respondent 
no. 6 that there was no scope under ‘the relevant Rules for a party to 
submit any written argument or written statement nor was (hero апу 
direction to that effect in the remand order of this Court made while 
disposing of the previous writ app! cation. True it is that there was 
no such specific direction in the said remand order and perhaps it іс also 

*G. В. No. 4753 of 1979. 
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| 
correct, to state that thoro is no specific rule dealing with the requirement | 


of submissions made in any written statement or written argument. But the 
facs remains that when on the previous occasion the'atter was remanded . 
on the specific ground of the submissions of the petitioner had to be taken 
into consideration, and in view of the nature of the order passed by the 
Appeal Committee 1 in fairly acting in the matter of disposal of the appeal 
in (ће Баск ground of facts and circumstances of the case, the Appeal 
‘Committee should have recorded that fact and should have considered 
those submissions of the petitioner and dealt with such submissions. 

In the instant writ petition, the following three grounds were mainly 

urged : 
(7) Whether. the Appeal Committee was competent to review its 
previous decision dated 16.7.77 hereby: the factum of resignation Res- 
' pondent no. б was accepted ; 
(2) It has been . urged that Respondent no. 6 had originally made the 
‘case that the letter of resignation was forgery. The Appeal Committee had 
purported to accept that version. But, when it was found out that the 
signature of Respondent no. 6 was not forged but genuine, - the Committee 
held that though the signature was there, the typing was not there and 
had been put in subsequently. The question is whether such a finding of 
the Appeal Committee is perverse or not ; 

| (3) Whether in the facts and circumstances of the сазе, the Appeal 
Committee had failed to consider as to whether the reinstatement was the 
proper remedy іп a case of this nature or whether the parties would not 
have been better served by ordering payment of adequate compensation. 

From the order impugned, it i8 not apparent whether the Appeal 

Committe had considered the question аз to whether the re-instatement, in 
the facts and circumstances of the case, would be appropriate. 


It is true if merely the expression .‘rc-instatement’ had been used 
witHout the back ground of the facts’ of this particular case, it would 
have been possible to contend that such an expression should not be 
' construed strictly as if in a judgment or a stature. Butin the back 
ground iof the controversy in this case, the use of the oxpression ‘re-insta- 
tement’ without consideration of the facts that have happened intervening, 
that is бо say, the appointment or validity of the appointment of the 
petitioner and the gap of thé functioning: of Respondent no. 6, that 
their was no evidence (аКап or adduced by cither side as to whother 
Respondent no. 6 had been lawfully prevented or not, that there was no 
evidence! adduced or called for from tho secretery or the members of 
the "Managing Committee, whether Respondent no. 6 was removed 
from {ће position of the Head Master or whether there was an actual 
prevention of Respondent no. 6 ог whether any blank paper was really 
procuredifrom Respondent no. 6, would be bad. No notico to the effect 


that чере conteutions would be considered and the finding contrary to 


| 
[5 
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‘the , finding Previously made would be gone into, was given to the peti- 
toner. In thas view of tho matter, the principles enunciated in the two 
` decisions reported in 1978 (2) G.L.J. 259 and 74 CWN 325 would be 
applicable and the decision of thé Appcal Committee will be liable to be 
| &truck down on the ground of npn-application of mind to a vital issue, 
namely, whether the. re-instatement wes open for consideration or 
' appropriate in the facts and circumstances of the case. 


It was contended that in view of the previeus order of the Appeal 
Committee, its subsequent order was inconsistent and amounted to a review 
of its earlier order: - 


If the previous order be considered to be a final order, then, the 
principle as laid down by the Supreme Court in AIR 1970 SC 1273 and 
AIR 1972 SC 2533, would be attracted and the last order of the Appeal 
Committee under challenge would really amount toa review of its 
Previous order. Then, the next question is, if the previous order is not 
a final order can it be said to be an interlocutory order. The order 
dated 16.7.77 which recorded the factum of resignation of Respondent 
no. 6 appears to bs nof an interlocutory ordor as such and it is also 
not a final order disposing of the appeal in the process of final order. 
If in that process, on a review of. subsequent facts and ona consideration 
of the materials on record, the Appeal Committee was of opinion that 
the previous order need not be followed up or need to be revised, the 
rules guiding the disposal of the appeal before the Appeal Committee 
do not preclude the Appeal Committee from: passing an order whioh 
may bein conflict with the previous order. But before that is done, 
there must be apparent from the order subsequently made and tho 
reasons must be specifically stated to that effect and the parties, being 
parties who were parties during tho Previous order must be given 
opportunity, and not a. mere pretence of Opportunity, to make any 
, submissions against the proposed order. 

On behalf of Respondent no.6 it has been urged that in a 
writ matter of this nature, this Court not exercising its appellate 
‘powers, should net review the findings of facts., That proposition is 
correct. The findings of fact should not be reviewed and the ratio of tho 
principle as enunciated by the Supreme Court in AIR 1964 SC 477 
would be attracted. But the application of the олі principle із subject 
to tho following conditions : (а) that the body disposing of the matter 
or adjudicating the matter has acted fairly, (b) i$ has not violated nny 
principles of natural justice, (c) it has adverted its mind to all the relevant 
and material facis, апа (d) the view taken by the adjudicating authority 
isa probable view though might not be the only possible view. 


Cases referred to :— | 
U) Motilal Kala v. Hari Govind Rat, 1978 (2) CLI 259 
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(2) Mrs. Leena Nandi v. Wes Bengal Board of Secondary Education 
: (1968) 74 CWN 325 

Tu P. М. Thakershi v. Pradyumansinghjl, AIR 1970 SC 1273 
‚ (4) Mehar Singh v. М. T. Dass, AIR 1972 SC 2533 

(5) Syed Yakoob v. Radhakrishna, AIR 1964 SC-477 —— 

(6) Anup Kumar - Ghosh v. West Bengal. Board of Secondary 


Education, an unreported decision of tho Calcutta High Court (іп, 
Е. M. A. No..1012 of 1975) 


B. N. Sen, B. P. Banerjee and T. К. Pal "m 
Arun Prokash Chatterjes (Sr. Standing vend m: | 
апа Suprakash Banerjee for Respondent No. 4 . 
Indrajit Mondal . eios. for Respondeni No. 5 
P. Roy | | - .. for Respondent No. 6 
A. P. Sarkar and P. R. Mondal für Respondent. Nos. 1,2 & 3. 


) 


The judgment of the Court was as follows : — 


In this application under Article 226 of the Constitution though 
seemingly it relates to the question as to who should continue to be the 
Headmaster of ‘Sri Ramkrishna Sarada -Piti High School, Burdwan, . 
namely, |whether ‘the petitioner .or: the respondent. No. 6, but behind 
it reflects a sad state of affairs in which our Secondary ‘Education in 
West Bengal to-day is. In this application the petitioner challenges” 
the ‘ordor of the Appeal Commitiee of -the West Bengal Board. 
of Secondary Education dated 31st of March, 1979. But behiud the 
challenge there is a long history and a sad story. It is alleged that on the. 
14th of March, 1973. there was a notice for holdiog the meeting of the 
р Managing Committee of Sri Ramkrishna Sarada Pith High School, herein- 
after referred to as thé said school, to be held on the 22nd of. March, 1973 
for certain agenda to be discussed. Prior thereto there was a long corres- 
pondencs ‘between the respondent No. 6 who was then acting as ‘the 
Headmaster of the said school and the then Secretary of the school. On the 
21st of March, 1973, Title Suit No. 65 of 1973. was filed before the 2nd | 
Munsif at Burdwan by the respondent No. 6 and an injunction order was 
passed restraining the members of the Managing Commitice from holding. . 
the mesting on the basis of the notice dated the 14th of March, 1973." 
Whether the members of the Managing Committee got the notice of the said 
injuoction or whether the said injunction was subs quently vacated is not 
very clear. Nothing, however, very much depends -upon it as no pariy 
made any point of that before me. The meeting,however,was alleged to have 
been held on the 22ad of Maroh, 1973 and there was а -resolution passed | 


suspending the respondent No..6 with effect from the.23rd of March, 1973, 





poa ; ; 


А 
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. Ori the 15th of May, 1973 respondent No. 6 preferred an appeal before 


the Appeal Committee of the West Bengal Board of Secondary Education. 
On the t6th of May, 1973 thare was another resolution passed by the 
Managing Committee recommending the dismissal of the respondent No. 
-6 with effect from 17th of-Deoember, 1973. Ie іг alleged that on the 16th 
of August, 1974 the teapoadent No. 6 wrote a letter tendering his resigna- 
tion. But on ¢he 20th of August, „1974 the respondent No. 6 wrote a 
letter to the West Bengal Board. of Secondary 'Education disputing the 
legality and the genuineness of the alleged ictter of resignation. On 20th 
of August, 1974, that is їо say,-on the same date by a resolution of the 
Managing Committee the alleged resignation of the respondent No. 6 was 
accepted. On the 11th of December, 1974 the present petitiener claims 
that ho was selected as the Headmaster of the said School and on 22nd 
of Decembzr, 1974, tetier of appointment wae issued in his favour. Prior 
to the appointment it is not disputed that there was advertisement and 
‘interviews. On the 14th of May, 1975 the appointment of the petitioner 
was approved by the District Inspector of Schools. On the 9th of 
January, 1976 а resolution was passed by-the Managing Committee confirm» 


.ing the petitioner. On the 12th of August, 1978 an order was passed 


“by she Appeal Committee reinstating respondent No. 6 as the Head- 


- master. But before that order is referred to it would be necessary to refer 


to certain facts. Now, in the grounds of appeal which is Annexure ‘X’ 
to the affidavit of Gopal Krishna Bhattacharjee affirmed on 26th of June, 
1979 and filed in opposition to the rule Nisi im this case on behalf of the 
respondent Nos. 4, 7, 10 & 11, being the Administrator, Board of 
Secondary Education, Appeal Committee, West Bengal Board of Secondary 
Education and Sm. Anila Debi,, Member, Appeal Committee, West 


` Bengal Board ef Secondary Education, under the heading "nature of 


the decision or order complained of” ft was stated by the respondent No. 6 
that no copy was received, salary was ‘withheld from March 1973. Against 
the question whether the appeal was against the grievance of any decision 
of the Managing Committee it was stated that there was no deeicion of 


"any Managing Committee. In answer to question whether it was a case 


of dismissal or discharge it waa stated that the sald question did not 
arise. It was, further, stated that there ahould be removal of threats and 
check on assaults. It was alleged that he was once assaulted on 22nd of 
March, 1973. А copy of the -lotter containing the alleged grievances 
was annexed where the respondent No. 6 alleged that the Secretary of the 
School bad been violating all the rules. Не had wanted to hold a meeting 
of tho Managing Committee without caring to consult the respondent 
No. 6. He, further, alleged that the respondent No. 6 brought this to 


* the notice of the District Inspector of Schools, Burdwan on 14th of March, 


^1973 a notice for the alleged meeting was isoued. He, further, stated that 
at 5.45 P. M. on 22nd of Maroh, 1973 the Séeretery with a number of 


B 
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бшу шей persons had assaulted the respondent No. 6 and dragged him - 
оп the road. He had, further, alleged that aftor sometime the achool ` 
office was locked up putting new locks over the locks already there and the 
Secretary’ declazed that the school would remain closed indefinitely. The 
school, however, according to the respondent No. 6, reopened in April 
1973 and he alleged that he went to the schoo]. Но, further, alleged that he 
found that the Headmaster’s almirah was removed. He came to under- 
stand from one Surja Mistry that the almirah hed been Broken open. He 
has, further, alleged that false audit accounts were placed meanwhile by 
the Secretary before D P I panelled auditor, M/s. S. Dhar & Co. He bas, 
further, said that he had been threatened © by the Secretary from entering 
the school. -He, therefore, prayed that he should be allowed to rejoin . 
| the’ schdol, ‘Now upon that appeal being preferred the appeal 
progressed before the Appeal Committee and was heard in part оп 
different dates. One of the meetings of the Appeal Committee was held 
on 29thjof November, 1976. In the minutes of the said' meeting of the 
Appeal Committee the respective versions of the parties were stated which 
included the version of the Managing Committee that the respondent No. 
6, bad. tendered resignation on the plea that the charges against him might 
be withdrawn by the Managing Committee by a lester dated 16th of August, 
1974. The respondent No. 6, however, had. denied that the letter in 
: question was his and had stated that his sigaature had been “forged”. 
The seid deniais and versions of the parties about the alleged termination 
-of the servics,of the respondent No. 6 and the resignation letter of the 
respondent no. 6 dated 16th of August, 1974 were placed before the 
Appeal Committee. - The Appeal Committee recorded in the minutes of 
the said meeting, inter alia, ив follows :— E 
“The most important point for decision, is whether the purported. 
resignátion letter dated 16th of August, 1974 is genuine or not.’ 

In the premises, the Appeal. Committee sent the said letter te а band- 
writing expert recognised by the Government for his opinion. Tho Appeal | 
Committee, thereafter, it appears, met on the 16th of July, 1977. On that 
date the appeal was heard in part again. The minutes of the Appeal 

: Committee recorded the rival contention and submissions оп behelf.of the 
respzctive parties and the following order was passed :— 


“Ordered :—that the appeal is part heard. The respondent be 
directed to submit a statement showing payment of subsistence allowance 
to the appellant from the date of suspension to the date of acceptance- of 
'resigoation. (Here, by respondent it was meant the Managing Committee 
and by appsllant the - respondent No. 6 2 the present petition зз 
indicated). е : V 

The appellant be also asked to furnish а’ ttatement showing ‘the 

amount of subsistance allowance received by him during the period 


of suspension and the amount still due from the sohool during the 


| 
| 
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period. - "The кибү be also directed. to furnish the- Appeal Com- 
mittee with the present position of the- court cases immediately. A 
short date be fixed ‘for the final disposal ef the appeal with due notice 

` to the parties concerned. But the partios shall submit the statement and 
' the information of the coür$ cases within 7 days.” ^ Sabsequently, the 
Appeal Committee again met on the 20th of August, 1977. The appel- 
lant- was present and ou behalf of the School, Secrefary along with tho 
petitioner, - the Headmaster of the School, was present. The parties were 
heard aad the Appzal Committee поёей іп the minutes as follows :— 

“Is appears that on tbe previous occasion ‘the appellant submitted 
before the Appzal Committes „that he received subsistence allowance 
during .suspension. In view .of the mutually contradictory statements 
from: the appellant the Appeal Committee decided to refer the mater 
to thé Directo: of Secondary Education under Regulation 7 of the 

' West Bengal Board of Secondary Education (Manner of Hearing and 
Daciding Appeals by Appeal Committee) Regulations, 1964 with a 
view to submitting a report to the Appeal Committee as to whether the 
appellant received any subsistence allowance during the period of 
“Suspension, and. if во, the total amount received by him and the 
amount, if any, duc to him.- 

‘Ordered that tho Director of Secondary Education, Wes Bengal 
be requested to enquire as to’ whether tho appellant received any 
subsistence allowance during the period of suspension, and if so, the 
total amount received by him and the amount, if any, duo to him 
and submit а report to tho Appeal Committee at an early date” 


‚ 2. Statements were, thereafter submitted about the subsistence 
. allowance paid or received on behalf of both the parties .The Appeal 
Committee, thereupon, on the 12th of August 1978 passed an order which 
became the subject matter of challenge in Civil Rule No. 5981(W) of 1978 
and I disposed of that matter by a judgment delivered on the 9th of Decem- 
ber, 1978. It will be necessary to refer to the. ‘said decision of mine in little. 
detail later on. In the msantime, there was the- General Election of the 
West Bengal Assembly and the change of Government -and two Govern- 
meat orders, one dated 17th of August, 1977 and another dated 19th of 
July, 1977, were issued and it may be appropriate to refer to the said two 
Governme t. orders which have been annoxed to the prerent petition as 
Annexure ‘D’. Ву the 17th of Auguat-1977 Circular the Joint: Secretary, 
^ Goverament of West Bengal informed the Direstor of Secondary Educa. 
. tion, West-Bengal, regarding the subject of reinstatement of teachers and 
non-teaching employee: of ‘recognised non-Govt. Secondary School who 
ware detained under M. I. 5 A. or D. І. К. that the Government bad consi- 
dered their cases and had directed that teachers and other employees who 
wera dismissed from service ог placed noder suspension due to their deten-: 
tion uader M І S. А: or D..I. R should be reinstated forthwith. It was, 


~ 
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further, directed shat status quo be maintained in respect of teachers 
appointed in their places pending final decision. The period :of absence 
should! be treated as the period spent on leave without pay and: the period 
of absence mentioned above should also be reckoned as qualifying for 
increment at a special case in relaxation of the normal rules. The 
District Inspectors of School concerned were directed to communicate 


the decision immediately ‘to all Heads of Secondary Schools and if ару . 


school failed or neglected to implement this decision the case was directed . 


. to belreported to the department as early as possible. On the 19th of 
August, 1977 in continuation of the last mentioned circular the Govern- 


ment, further, directed that the teachers and the employees who were pre-, 


vented from attending their schools or performing their normal duties 


should! immediately be ' allowed to join their duties and they should join . 


their: respective institutions within one month from the date of tha$ order 
or might continue to remain ir any alternative employments in any other 
‘educational institutions within the State. It was, further, directed that 
the period of their abseoce should bo reckoned as qualifying for incre- 
ment as a special case, in relaxation of normal rules and the teachers and 
other employees concerned should draw pay and allowances as admis- 
sible from the date of resumption of duties. In this case also, all tho 
District Inspectors of School were directed. to be forthwith communicated 


and iens be any difficulty the matter was directed to be referred to^ 


the department. The appeal filed by the respondent no. 6 was, then, 
part heard and after passing the previous order which I have set out 
before, another order on 12th of August, 1978 was passed. Inthe said 
order the Appeal Committee stated as follows :— 


“The alleged letter of resignation is dated 16.8:74. The appel- 


` lant says that this Jetter of resignation was not written by him though 
the signature appearing on this letter was put by him. His plea is 


that on many occasions the Head-master was required 10 sign оп, 


blank papers. In support ef his case he produced a blank paper 
. which bears the signature of the appellant and i$ is dated 10.4.73. 
The Administrator could not say anything on the ground that no 


.relevant paper was made available to him But he is inclined to ` 


accept the version of the appellant and hás. produced “certain papers 


to this effect. The Administrator has produced papers which shows А 


that the Managing Committee adopted. a resolution on 16 12.73 
terminating the services of, the appellant with effect from 17.12.73. 
But| the Managing Committee passed a resolution accepting the letter 
of the resignation from 208.74. I¢is curious that when the services 
of the appellant were terminated, how could the question of resigna- 
tion arose and how could the question of acceptance of his resignation 
arose. The present Administrator said before the Appeal Committee 
that| the very fact that the resignation was acceptcd after dismissing 


Cc ~~ 





r 


\ 
1980 (2) CLJ] Tuhin Kumar Samanta v. State of West Bengal 197 


the appellant gives rise to suspicion and he із inclined to believe that 
there was something wrong, He stated this categorically before the 
Appeal Committee. The Administrator could not show any paper 
‚бог he could produce Resolution Book. He pleaded his inability to 
‚ do this as no papers were supplied to him. In the circumstances, the 
prayer of the appellant for rc-instatement may be allowed. The 
appellant shall get his arrears of pay and allowance from the school. 
Hence ORDERED that the appeal be allowed. The appellant be 
re-instated in his post with effect from the date of his dismissal i.e. 
from 17.12.73 He shall get arrears of pay and allowance from tha 
school from the date of his dismissal till the date of his joining the 
` School. The appellant should be allowed to join the school imme- 
diately.” | : 

3. It may incidentally be mentioned that on the 22nd of Decem- 
ber, 1974 the present petitioner was appointed as the Headmaster of the 
School by the Mannging Committee, and the District Inspector of Schools, 
Secondary Education, Burdwan, had approved the said appointment in 
the following terms. м | 

ı "The undersigned has to state that the appointment of Sri Tuhin 

, Kumar Samanta,M.A.,B.T. as a Head-maater of his school is approved 
on asilary as admissible uoder the Rule W.E F. 23.12.1974 vice Sri 
Hari Prasad Sengupta, resigned." -> 

.4. A copy of the letter informing of the said order was sent to the 
petitioner and the petitioner thereafter moved en applícation which I 
have indicated before which resulted in my decision dated the 9th of De- 
cember, 1978. The Managing Committee of the School when it was com- 
municated the two Government circulars had taken the view thad there 
wan по machinery provided to determine whetber a particular (escher 
had been prevented forcibly from entering the school and in so far ав 
the respondent no. 6 was concerned he was never detained under either 
MISA or DIR and there was no reason, according to the Managing 
Committee and as such the Managing Committee could not implement 
the order. Upon that the Managing Committee was superseded and an 
Administrator was appointed. The petitioner had stated. that the 
Managing Committee had applied in time for'extension of its term and 
that application or prayer had been recommended by the District Ins- 
ресіог of Schools. Bat this version ів denied by the Board of Secondary 
Education and others and according to them the term of the Managing 
Committee had expired and for other valid reasons the Managing Com- 
mittee was superseded and an Administrator validly’ appointed. Be 
that ав it may, I am not concerned with that controversy. During the 
hearing of the appeal inthe final stage which resulted in the order dated 
12th of August, 1978 the Appeal Committee did not think it prudent 
or advisable to infoim either the petitioner who was vitally concerned 
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or the old Managing Committee but the ‘school was supposed to ' 


have been represented by an Administrator ‘appointed by .the Board of 
Scoóndary Education. who was appointed, according to` the petitioner, 
on the alleged ground of non-implementation of the above two circulars 
which were the subject maiters of appeal before the Appeal Committee. 


, 5. ‘Before me in the said application three points were canvassed. ; 


It was alleged that the order passed on the 12th of August, 1978: was 


beyond the competence of the Appeal Committee as to the: ‘order baing  . 


beyond the.scope, of the appeal, 1, however, had negatived the said conten- : 
tion. I held that it would be improper to take a narrow view of tbe scope , 


of appeal because I was of the opinion that the Memorandum. of Appeal 


should be read‘in the context of the ‘enclosures to the Memorandum of "^. 


Appeal and if i$ was со read it would be apparent that the respondent no. 


6 was complaining about his difficulties in functioning as the Headmaster | 
` of the school. . It was urged, secondly, that asthe decision was ,contrary 


to the previous decision, it was not competent ,for the Appeal Committee 
to arrive at that decision aud, ‘the decision was a perverse ons. It was, 
lastly, submitted that the decision was in violation of the principles of 


. natural justice аз "the petitioner had not beea given any opportunity to 


make his representation. Regarding the fiading of the Appeal Committee on 
the 12th August, 1978 being inconsistent with the finding recorded in the 
order dated 16th July, 1977, after setting out the : facts 1 had observed, 
inter alia, aa follows :— 
. "I am not:prepared to say at this stage that the Appeal Committee 


‘was not competent to come to a subsequent finding ona re- -considera- ` 


tion when the appeal was pending before them." 

But I came to the conclusion that if such а re: -consideration had to 
be made it- was consistent with natural justice and fair play that the 
petitioner should be given an opportunity. Therefore, I quashed the snid 
order dated 12th of August, 1978 and restrained the: respondents therein 


from giving effect to the same І further observed, inter alia, o8 follow : ^» — 


“This will not prevent the Appeal Committee from re- -censidering 
tho matter in accordance with law and in actordance with the principles 
indicated before.” 

6. Thereafter, notice was given to the petitioner. Tbe petitioner 
submitted a written Memorandum taking various points against the 


competency ef.the said appeal and the petitioner further submitted that 
‘in view of the fact that the petitioner had been appointed in the meantime 


there should not be any re-consíderation of the matter in-such a manner 
so as to alter the p3titioner’s position. Thereafter, it is alleged that the 
Appeal Committee after re-consiseration of the matter passed ап order ‘to 
the following effect on 31st'of March, 1979 :- 
“The appellant and the Administrator of the school : are prevent: 
Sri Tuhin Samanta along with Srl Tapan Pal Advocate, is aleo present. 


+ 
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Heard the appellant, the respondent and Sri Tuhin Samanta. 

. It is not necessary to refer the matter to the Director of Secondary 
Education, West Bengal agaln for further enquiry. 

The case of the appellant is that he did nos submit any letter of 
resignation but he put his signature ona blank paper on which subse- 
quently.a letter of resignation purported to have been written by him was 
typed. After hearing the appellant and the respondent the Appeal 
Committee on 12. 8. 78 allowed the appeal and reinstated the appellant. 

7. Sri Tuhin Semanta moved the Hon’ble High Court. The 
Hon’ble High Court has been pleased to quash the order of the Appeal 
Committee dated 12th August 1978 and directed the Appeal Committee 
to hear Sri Tukin Samanta who is adversely affected by the said decision 
of the Appeal Committee. ` In obedience to the order of the Hon’ble High 
Court the Appeal Committee is re-hearing this case. 

8 The appellant alleged that he did not submit any letter of resig- 
nation but on а blank paper ho put his signature on which a resignation 
letter was typed. The respondent who is the present Administrator of the 
school’ was inclined фо accept the version of the appellant and produced 
Papers to this effect. The Managing Committee by a resolution dated 
16.12.73 terminated the services of the appellant with effect from 20.8.74. 
Fhe present respondent expressed doubt about the letter. of resignation 
and was inclined to accept the version of the appellant. 

9. "This alleged letter of resignation was sent to the Handwriting 
Expert. The report of the Handwriting Expert says that the signaturo on 
the letter of resignation is the signature of the appellant but during 
scrutiny of the resignation letter he found somewhat unusual pheno- 
menon which he recorded thus “the writer is habitually to execute hic 
signature close to the words your faithfully” as found іп mark X/1. Bub 
in 'X' the sigasture was executed far away from typed words, "Yours 
faithfully’, This typo of; unusual phenomenon occured if the typing 
work was done while the signature was existing on the-abeet. The report 
of the Handwriting Expert only shows that the typing of the matter 
was done after the signature had beon put. This supports the case of 
the appellant that the letter purported in his resignation was done on a 
subsequent date. It is also fo be pointed -out that the Managing Com- 
mittee adopted a resolusion terminating the services of the appellant with 
effect from 17.12.73 but again accepted the alleged letter of resignation 
on 20.8.74. The case of the-appellant із that after the letter of resignation 
was typed and he came to know of it he informed the District Inspector 
of schools, and the Secretary, West Bengal Board of Secondary Education 
about this. He has produced receipt to show that he senta telegram to 
this effect. It may be mentioned here that tho report of the Director of 
Ssoondary Education, West Bengal about paymeat of subsistence allowance 
covers the period from 23.3.73, to 17.12.73, i. e. to say, that actually the 
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' letter of resignation was submitted which was PAR by the Manag- 

ing. Committee. As directed by the Hon’ble High Court the Appeal - 

‚ Committee го-сопзідегей the matter and has come to the conclusion that 

no letter of resignation was submitted and is of the opinion Чи the 

` appeal be allowed, 

“Hence ORDERED that. the appeal bo allowed. "The appello 
bé reinstated in his post with ойсо! from the-date of his dismis- 
ве], i.e. from 17.12.1973. He shall got arrears of pay and allow- 

ance from the school from the date of his dismissal ‘till the date of his - 

. joining the school. The appellant. shall be allowed to join the school 
T A 

T · D is alleged by tho DM EE ск іп pursuance of the 

- S Fo decision on the 17th of May, 1979 the school reinstated. 

respondent no: 6 nnd he nosumed charge. On ihe other hand, is ів 

allegod. by the petitioner that no order was communicated and no 
charge was assumed but some people came to creats- trouble and the’ 
petitioner moved the present application . under Article 226 of the Cons- 
titution challenging the order of the Appeal Committeo. -I6 bas been 
further alleged by the petitioner that on the 17th of May, 1979 which | 
' was the closing day for the Summer Vacation the eaid · respondent no. 
6 with some people had sought to interfere with the functioning of the: 
school and .the petitioner informed them that as the petitioner had not 
received ‘apy order of the Appeal’ Committee {һә petitioner was not ^ 
willing to hand over the charge. This application being moved under 


И Article 226 of ihe. Constitution Y issued a rule nisi on 4th of June, 1979 


| end. granted an foterim order, restraining the respondent from Biviog 
effect to the order dated the 3166 of March, 1979 passed by the PPM 
Committee. `. ' : ; 

- Ra. It was alleged that certain decumonts were ieceived by - the 
Appeal Committee at the back of the petitioner in rospect of which the 
-petitioner had no knowledgo and the petitioner had no opportunity to 
contradict or confront or to’ offer any explanation. That certain docu- 
ments were produced by tho respondent ло. 6 would be -apparent from 
the particulars of these documents, which are, mentioned in paragraph 25 
of she affidavit of respondent no. 6 and filed in these proceedings. From the 
orders of. the Appeal Committee on the different dates it доев not appear 
that any opportunity was givon to the petitioner in respect of those docum- , 
ents or аву of she contontions of the petitioner were considered in respect 
of those documents. Thero were various allegations about tho conduct” 
of the respondent no.6- While he had acted as the Headmaster of Nulhati 


Н.Р. School. It was alloged by the Petitioner that the respondent no. 6° 


had been ‘dismissed and he had concealed that fact before his appointment ` ` 
in the instant school. It was further alleged by the petitioner that the 
respondent no. 6 еу whilo acting as the" Headmaster of the present - 
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' school in austen in a ‘very рейт manner and- used to handle the 


documents and cash of the school ‘improperly. That some of these wero 
-the allegations against the petitioner would be apparent from referonco 
to the ‘charge sheet submitted against the petitioner prior to his alleged 


'- suspension ‘and/or dismissal leading to.his submitting his alleged letter of 


resignation. Though these’ allegations are’ denied. in the affidavit-in- 
opposition it is not necessary for the purpose of adjudication of this 
application to refer to ‘these. allegations. . These allegations are donied by 
the respondent no. б.іа his affidavit-in-opposition to these preceedinge. 
But these are not denied ‘by the .Board. of Secondary Education or the 
officers on its behalf. The- petitioner, however, has reiterated these 
allegations in his affidavit-in-reply, The potitioner in his allegation- im -tho 
petition has also alleged that the respondent No. 6 had been re-instated 
because of the political: pressure in supportin his ‘favour and out of the 
political consideration. These allegations,, however,’ are denied by the 
respondent No. 6. The respondent No. 6'in his affidavit had made 
allegation about the competency of the petitioner to be appointed as the 
Headmaster of а school and has also. disputed. the regularity or thc legality 
of the proceduro alleged to havo beon adopted for his appointment, 

‚14. The petitioner ao I.have mentioned before had alloged speci- 
fioally that various documents had been taken into censideration at the 
baok of the petitioner.’ This allegations had not been specifically denied 
in the affidavit-In-opposition filed on behalf. of the „Board of Secondary 
Educatioa or the Appeal Committee of the said Board. The orders paesed 
also indicate that cortain documents as regards. ‘the comparison of the 
signature of the respondent No. 6 and'regardiug the fact of keeping blank 
sheets of paper signed ‘by the respondent No. 6 were takon into consi- 


. deration by the Appeal, Committee in disposing of the instant appeal. But 


there is nothing to Indicate that tho petitioner had been given an 
opportunity to deal with the said: allegations of fact. The appropriate 
‘parties who could haye properly dealt with those allegations were the бесге- 
tary of the school at the relevant time and the other members of the then 
Managing Committee. No opportunity was given to tho petitioner to ` 
call these persons nor any notice issued to those persons. This was 
certainly an irregular procedure to havo been. adopted by the Appeal 


-'Committee: One-of'the grievances of the petitioner was that the petiti- 


опет had submitted a written argument ora written statement in- support 
of his coutentions. Bat in the order'sheot or. in the order of the’ Appeal 
Committee no consideration had been shown to the said submissions or 
the points takenin the said submission. On behalf of the respondent 
No. 6 it was argued very strenuously beforo me that thers waa no scope 
under the rules for a party to submit any written statement or any written ` 
argument nor was there any direction to that effect given by me while I 

г disposed ‘of the previous, weis application. Tt is true that there is no such 
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‘direction and it is-perhaps also correct to ‘state that there is по specific, 
rule dealing with the requirement of submission: of any written statement 
or written argument. But when I had remanded the matter back on the 
specific ground of the submission. of the petitioner had to be taken into con- 
sideration, in my opinion, in view of the paturo of the order passed the | 
Appeal Committee in fairly acting їп disposing - of the appeal in. (ће 
“background of the facta and circumstances of the case it should: have 
recorded that fact and should have considered . those submissions and dealt, 
with those submissions. К 
"13. Mainly. three grounds have ia urged before me in “support 
‘of thie application. И was urged thas there was по reason ond no 
reasons have been considered ог. indicated by the Appeal Committee for ` 
disagreeing with the previous décision ; indeed iè was emphasised tha 
the Appeal Committee had no power to review its previous declsion 
arrived at on 16th of July, 1977 whereby the factum of. resignation. of 
the respondent No. 6 had been accepted.- In my. judgment dated 9th 
December, 1978 I had specifically "indicated that fact. Secondly, it wae : 
urged that the respondent No. 6 had originally made the case that the 
_ letter of resignation was forgery.. But the Appeal Committee had 
later:on ‘purported to accept the version, when it was found out that the 
signature of the respondent no. ,6 was not forged but genuine, that though 
the'signafure was there, the typing was not there and had been put in 
subsequently. In. the background _ of the facte and circumstances of this 
case it, was strongly urged that ‘such. a finding was absolutely perverse 
in law and could net.be sustained. It was lastly urged that in any caso . 
in the facts and circumatances of the case the Appeal Committee had failed 
ч fo consider whether reinstatement was the proper remedy in a.case of this 
nature or whether the parties would not have been better served by 
ordering payment of certain compensation. Before I deal with the other 
contentions it may be relevant to refer to Regulation 9 of the West Bengal 
Board of: Secondery Education (Manner-of Appearing and Deciding- 
Appeals ‘by Appeal Committee) Regulations, 1964 which reads ав 
follows :— i 
"9. (1) The Appeal Committee may, оп 1 ‘consideration of all the , 
materials before is: 
oy (a) ` in, an P against an order of reducilón in. js of 
the withholding of salary or a portion thereof or the withholding of” 
the increment Їп pay, or against айу like order effecting the appellant, 
d (i) sllow the appeal and grant ouch relief as it considers 
Е appropriate, ИЗИ ig of the opinion that the order appealed againat. 
З is based on insnfcient or unsatisfactory grounds, or 
"e E (ii) dismiss the appeal, ‘if it is of the opinion that there are no 
grounds for interference with the order appealed against ; Р 
6) in an appeal against an order of dishearge or dismissal, — 


` 
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(i) allow the appeal and make an onde directing reinstatement of 
the appellant with-or without euch relief ав may be found consequential 
to such reinstatement, if it is of the opinion that euch teinstajement ів 
appropriate and proper, or ‘ 

(ii) allow the appeal and make an order directing payment or 
gratuity to the appellant calculated at the rate of one: month's salary 
foreach completed year of service subject to. à. maximum of twelve 
months’ salary if ig ів of the opinion that such paymont of gratuity 
would be appropriate rolief to tho appellant instead of making an 
order of reinstatement, or ' , 

-(fii) dismiss the appeal, if itis of the opinion that there are no 
good grounds for Interference with the order against. 

| (2) The Appeal Committee in cll casos shall record reasono for 

its decision.” А 

. 14. In support of the РАР that in cage күтү wae 
directed the Appeal Committee was obliged in vlew of sub-rule. (b) (1) of 
the Regulation 9 (1) if only the Appeal Committee was of the opinion 
. that such reinstatement was appropriate and proper. Now, in this case 
there was no consideration by the order of the Appeal Committee that 
such reinstatement was proper in view of the lapse of time and other 
factors. "Furthermore it was urged ‘that the Appeal Committee bas clearly >, 
directed roinstatementin aid of thelr submissions. On behallf of tho 
petitioner reliance was placed ona Bench decision of this Court іп the 
case of (I) Motilal Kala v. Hari Govind. Rai, 1978 (2) C.L.J. page 259 
where discussing the provisions of Regulation 9, Chief Justice Mitra 
had held that the Appeal Committee could not order reinstatement 
unless it thought that reinstatement was proper and appropriate and had 
to givo roesons for doing во. The learned Judge further observed that the 
Appeal Commitiee, once it decided in allowing the appeal could not peas 
an automatic order of roinstatement. The Division Bench reiterated that 
the principles of smooth and harmonious working of an industrial 
esiablishment which the Supreme Court bad invoked іа several reported 
decisions applied with equal, if поё greater force to an educational insti- 
tution. The Court was of the view that in the mannor in which Regulation 
9(1)(b) had beon drafted fully supported that view. In directing rainstate- 
meni of a teacher, therefore, the interest of the educational institution 
could not be ignored which waa essentially a relevant factor. It was, how- 
ever, emphasised by the respondents that in the instant case beforo mo 
this pridciplé would not be attracted because it was not а сале of dis- 
missal or discharge but а. case. of prevention of a Headmaster, from 
acting or functioning. Reliance was also placed on the decision in tho 
caso of (2) ‘Mrs Leena Nandi v. West Bengal B. $. E., 74 С. W. N. page 
~ 325 where the learned Judge was concerned with the West Bengal Board 
of Secondary Fdtucation Act, 1963, Section 3(2) and Section 18. There 


t 
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the learned Judge observed that under the statute the jurisdiction of the 
Appeal Committec to hear appeals was not confined to ‘appeals against 
order of tormination of services. The appeal could be preferred by - 
teachers against any decision of a Managing Committeo adversely affecting | 
thom. Whether a particular order constituted the termination of service ` 
or not was not a question of ‘fact but one of law and that acord- ` - 


ingly if -tho petitioner had appeared їп person before the Appeal 


Committee’ and made certain admission i¢ was held that the admission 
was riot binding on the petitioner because it wason a poiut of law.. 
Reliance was also placed on' the decision of the Supreme Court in the 


` case of (3) Р. М. Thakersht v. Pradyumansingh]i, AIR 1970 S.C. 1273 in 


aid ‘of tho proposition that the power to review was not an inherent power 
but had to be given, by a statute opecifically ог by implication ‘and in this 
case the Appeal Committes on the constriction of its powers does not and 
could not have any power to review. In-aid of tho said proposition - 
reliance - was placed in the савы of (4) . Mekar Singh v. N:-T.- Dass, AIR 
1972 S.C. page 2533. Reliance жав also/placed on behalf of the respon- ' 
dents for the proposition that in this case the factual aspect could not be ү 
agitated by the petitioner becatise this Court has no jurisdiction to redecide 


` the facts and determine whether ‘there was resignation or not. Reliance 


was placed on the decision of the Supreme Court in she caso of (5). Seri 
Yakoob v. Radhakrishnan, AIR 1964 S.C. page 477. Му attention was. 
also drawn on behalf of the respondents to а. decision ef the Division . 


| :Benoh of this Court in the case;of (6) 4nup Kumar Ghosh v. West Bengal: 


Board’ of Secondary Education, &-Ors., - (Appeal from Order No. 1012 of 
1975), an unreported judgment delivered by, Mr. Justice Anil Kumar Sen: 
where the question was the "power of the Appeal Committee to consider, 
other points not, с, ten. 18; the Memorandum. of Appeal as such 
was considered. , 


15. One of the main pointa as I have ои: before was that 
from the order of the Appeal Committee of the Board of Secondary Bdu: . 
cation -it is not apparent whether it had considered tbe question ‘of rein- - 
statement ia the sense whethor they have considered whether the rvinstate-  - 
men? in the facts and circumstances of the case would be appropriate: To 
this I have indicated before that the contention of the respozdents has been, . 
that sub-section (2) of Section 9 would only bo attracted "where tho appeal, 
was directed against dismissal or discharge. Butin the instant case, it was 
submitted that the appeal was no? directod against dismissal or discharge. , 
Therefore, there ‘was uo question of application of . the principle | 
enunciated in the case of, Motilal kala у; Harl Govind Rai (supra). - 
According to the respondents it Was nota саво of dismissal or ‘discharge 
hut a case of prevention of the · Headmaster “unlawfully from аав. 
hie duties. ^ Therefore, the question arose whether respondent No. -6 had | 
шей! or nol, and mainly, therefore; the question was wliether the ictter 
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of resignation was genuine ог not. Now, in the previous proceedings 
which I have referred to hereinbefore and in my previous decision, I held - 
repelling, the submissions of tho petitioner that the appeal order was 
beyond the jurisdiction of the Appeal Committee, that the Memorandum 
of Appeal should not be narrowly construed and that it should be read in 
sonjunction with the complaint annexed with the Memorendum of 
Appeal. If that is the position, then strictly apeakin В, there was no proper 
appeal because the respondent No. 6 had not in hia appeal to the Appeti 
Committee either in the memorandum or in the complaini alleged about 
signing tho blank documents. ‘He had, however, alleged that he had been 
prevented from performing hie duties. ‘Now, if in consideration of that, 
the question arises whether he has been properly discharged or dismissed 
or whether he had rosigned ‘then that must be considered fully from all 
aspects. The-case of the petitionor and the oase of the then Manoging 
Committee was, resisting the claim of the: respondent No. 6 in she 
initial stage not on.the ground that the respondent No. 6 had been dismi- 
ssed for various alleged negligence and misconduct but because of his 
letter. of resignation his 'dismissal: was ^ given effect to and he was 
allowed to be treated вв if he had resigned. It was, further, stated that 
in any event he had resigned. Therefore, it was urged that he could not 
claim to function as the Headmaster. It'is in that background tbat the 
' question of the genuineness or otherwise of tho letter of resignation fell for 
consideration before the Appeal Committee of the Board of Secondary 
' Education. Yhe petitioner contended - that such a consideration was not 
open bofore the Appeal Committee. І had held that such a consideration 
was ороп. But ifthe ratio of that decision is- properly applied to the , 
facts of the case then the entirety of the grievance on both sideo must bo 
- considered and in essence the question was whether the respondent No. 
6 was validly removed from the position of the Headmaster or he had 
- voluntarily resigned or he had. been prevented unlawfully. Now, in 
that background the use of tho expression “reinstatement” becomes 
significant. Ittrue if merely tho expression . "re-lnetatement" Һай been 
used without the background of the facts of this case as I have indicated 
before, it would have been possible to contend that such an expression 
should not be construed strictly as jf іа а judgment ora statute. But in 
- the’ background of the controversy of this case the use of the expression 
“reinstatement” without consideration of the facta (hat have happened 
intervening, that ів їо say, the appointment or the validity of the 
appointment of the petitioner and the gap of tho functioning of tho 
respondent No. 6 that there was. no evidence taken or adduced by 
either aide as to whether the respondent Nae. 6hed been unlawfully 
prevented or not, that there was no evidence adduced or callod for 
` from the then Secretary or the members: of the Managing Committeo 
' whether the responden? No. б was removed from’ the position of 
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Я tho Deadass or whether thero was an actual prevention of the 
respondent Мо. :6 or whether any blank . paper was ‘really: 
procured from the. respondent No. 6, would be bad. No notice 
either that these contentions would be considered and the finding .. 
, contrary to the finding previously made would be gone into was given’ to 
tho, potitioner. In thas view of the matter, in my opinion, the principles à 
enunciated by the last two mentioned decisions would be applicable and 
the decision. of the Appeal Committee would be liable to be struck down 
‘on the ground of non-application of mind to a vital i issue, whether reinsta- : 
fement wao open for consideration or appiopriate in^the facts and 
circumstances of this case. "Tho next aspect of the question which was- 
canvassed before me was that in view of the previous order of the Appeal 
“Committee as I nave set out hereinbefore the last order passed was ` 
inconsistend and amounted to review of ‘the earlier order. -In my judg- 
ment dated the 9th of December, 1978 in Civil Revision Case No. -59817 
(W) of 1978 Г had, inter alia, observed'that I was.not prepared at that stage 
to hold-that the Appeal Committee was not competent to revise ita order. · 
In this case also before me on behalf. of the petitioner reliance was 
placed -on the two decisions of the Supreme Court mentioned : before in'- 
aid of the submission that unless specifically or by implication empowered ` 
by the rules, which is not the case -here, the Appeal - Committee’ 
had по power to .eview its previous order. If the previous order was 
considered to be a final order, then, thie principle would be attracted and © 
the last order of the Appeal Committee under challenge would really 
„amount toa review of its previous order. Then, the next question, is, if 
the previous order is not a final order can it be said to be'an interlocutory 
order. Though I am: of the opinioa that the order dated: the 16th July, 
1977 which recorded the factum of resignation of the respondent No. 6 - 
-is notan interlocutory order as such. it is also not a final ‘order disposing 
of the appeal, but ' it was an order ponding disposal of the appeal in the 
process of final order. If in that Process on a review of subsequent facts and 
on a reconsideration of materials on record ho Appeal Committee was 
of the opinion that the previous ordes need not be followed up or need 
to be revised, in my opinion, the rules guiding the disposal of the appeal . 
before the Appsal Committee do not preclude the Appeal Committee from .. 
passing an order which may be in conflict with the, previous order. But .. 
. before that is done therc must bs either fresh materials ог. fresh ‘view of 
the old ‘facts-and ‘that must bé ‘apparent frem the order. ‘subsequently . 
passed-and reasons’ must be specifically stated to that effect and parties, 
being parties who were ‘parties during the previous order must be given 
` opportunity, and note mere pretence of opportunity, to make any sub- 
missions against the proposed order. From the order under challenge ' 
can it be said that the same has been done t: Е 
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16.. "Learned advocate for the respondent No. 6 strongly urged that 
in a writ matter of this nature this Court was‘not sitting in appeal and as 
such should not review tho findings of fact. That is correct. The findings of 
fact should not be reviewed and the ratio ^ of the principle of the 
decision in the case of Syed Yakoob, у. Radhakrishnan (Supra) would be 
applicable. But the application of. ¢ho said principle is subject to the 

‚ following conditions, namely, (a) that the body disposing of the matter 
of or adjudicating a matter has acted fairly, (b) has not violated tho 
principles of natural justice, (с) has adverted its ‘mind to all the relevant 
and material facts and (d) the view taken by' the adjudicating authority 
is a probable view though might not be the only possible view. 
Now, in this case аз I have said in the background of the facto of the 
case the main question of the grievance of the respondent No. 6, was, 

. Whether tho respondent No. .6: was -prevented from performing his 
duties as a Headmaster. Now, in considering that question there are two 

. points, whether he had resigned or he had been dismissed. I will not 
embark into the examination of the question whether he had resigned or 

not. Assuming for a moment that the Appeal Committee was justifled as 

a fact fiading boby to come to the conclusion that the resignation letter 
was йо! genuine, thon the other question that is to say, whether he had 

actually been dismissed and if so improperly or not hasto be considered 
but the Appeal Committes has straight way ordered the reinstatement of 
the respondent No. .6 without any further consideration. Learned 

Standing Counsel had urged shat if the respondent No.6 had not resigned, 
then he would continue to be in service. Thereforo, no question of 

` considering whether any alternative relief in the facta and circumstances 
of the саге can be given to him or-not, did not arise. But that is not the 

. position here. Even,if the respondent No. 6 had not resigned the other 
vital and main question remaine, whether he had been dismissed and if so 
properly or improperly. Now, there is no consideration. of that fact. 
Secondly, even if there is no -distissal. whether he had been prevented 

wrongfully from entering the school and аз а result of the Governmeat 
circulars which were issued and which I have mentioned hercinbcfore he 
was entitled to be restored to his position. There was no investigation 
upon notice to the proper parties as to whether respondent No. 6 had been 
go-prevented and if so under what circumstances. It is in this background 
tho last finding that is impugaed in this application, is completely without 
any basis and documents ‘inconsistent with the previous findings of the 

Appeal Committee. If that is tho position then euch a decision cannot be 
considered’ to be a possible decision and must in the eye of law be 
considered to be a perverse one. Such decision does not enjoy immunity 

оѓ scrutiny from,judicial review under Article 226 of the Constitution. 


г 17.7 Furthermore, go far aa the finding of the Appeal Committco 
about the alleged letter of resignation is concerned there аге several 
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inconsistencies in that finding. The Appeal Committee has not taken into . 
consideration that the original case of the respondent No.’ 6 was that the 
alleged letter of resignation was a forged one and later on his version 
that he used to sign blank papers. Now, this version was taken into 
consideration at a time when the then Secretary of the School was not 
8 party to the Appeal proceedings. ' ° 

18. Ав I had already given more.than ore opportunity ќо the 
Appeal Committee to proceed in accordance with law which I find they 
aro incapable in doing во, and ifthe grievance of the respondent No::6 
is that he had been wrongly prevented from performing his duties as there’ 
is no machinery provided in the Govornment circular for determination - 
- of the dispute by the Appeal Committee, in my opinion, the proper order 
would be 10 quash the impugned order of the Appeal Committee being the 
order dated 31st of March, 1979 and restrain the respondents from pro- 
ceeding any further in respect of the said appeal and from giving апу 
effect to the impugned order. 

19. Both the petitioner and the respondent No. 6 want to cling to 
the position of the Headmaster of the school. ` It is difficult to determino 
‘which one is less degerving. Each has challenged the credibility or the 
suitability of the other for the position of the Headmaster, It is’ quite 
apparent that forces other than those who are interested in the cause of 
the education and in the cause of the education of the students concerned 
are behind their fight and the school is only their battle ground and the 
studonts their sacrifices. In a situation of this nature one would naturally 
fce] very pessimistic about the future of the Secondary Education іп West 
‘Bengal. -If this fight represents the position in tho rest of the State, the’ 
‚ question із, what can Courts. of Law do in such circumstances ? Very 


little, I suppose. With that Feeling the Rule is made absolute to the extent 
indicated above. А 
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- [CONSTITUTIONAL WRIT JURISDICTION 1 
Before Mr. Justice Chandan Kumar Banerjee 


Decision: February 13, 1980 - wo. 
Sabyasachi Pathak & Anr. sos eee es Petitioners 

ben ; , Versus : : ni 

' State of West Bengal & Ors. . ОРЕ Respondents* 


West Bengal Restoration of Alienated Land Act (23 of 1973), 
Sec. 4(4), proviso—Payment of instalments within three months should be 
mentioned. in the Order made by authority concerned—Absence of such 
direction— Effect thereof— Remand to special officer for rectification" of : 
irregularity committed by appellate authority. 

*Civil Rules Nos. 2963 (w) end 2964 (w) of 1976 


1980 (2) CLJ] age Pathak v. State of West Bengal 119 


Io the instant case, the Speolal Officer rejected the application 
for restoration of the alienated land of the transferors. There was an 
appeal by the transferors. The appellate authority reversed the decision 
of the Special Officer and directed restoration of the disputed land to 
the transferors. In doing so the appellate authority himself calculated 
the usufruct of the land, deducted tho same from the consideration and 
the interest payable aud directed payment by instalments. 

` HELD: Under Section 4(4) of the West Bengal Restoration of 
Allenated Land Act, 1913, the first instalment should be payable within 
three months from the date of the order. This has not been done by the 
appellate authority in directing repayment of the consideration with interest 
_ less ‘the amount calculated by him as share of the income. This is 
the only defect in the appellate order. No doubt it would have been 
better tf the appellate authority had merely set aside the order of the 
order of the Special Officer and sent the matter back to the Special Officer 
for determination of the income and for fixing the instalments payable. But 
because he did not do so that does make the order. illegal or without 
Jurisdiction. The first instalment of. payment should have been directed to 
be paid within 3 months from the: date of the order. That was not dono 
and thore isa violation of the provisions of seciton 4(4) proviso to the said 
Act. The order of the appellate authority is quashed to the extent that 
the direction contained therein as to the payment of the amount determined 
by the said authority by instulments is set aside. Rest of the order ts 
sustained, The matter is sent back to the Special. Officer under the Act for 
fixing the instalments іп accordance with law. 


J. M. De | esr for Petitioners 
: . ES both the cases 
S.N. Samajdan sane for the State In both the cases 


Alak Kumar Biswas and Mrs. 
Sukiron Blswas 


P.N. Chatterjee and Alak Kumar Biswas ...... for Respondents Nos. 4 and 5 
(in C.R. No. 2963 (W) of 1976) 
"The Judgment of the Court was ав follows :— 


In thie writ petitlon under Articlo 226 of the Constitution the 
petitioner has challenged an order passed by the Special Officer as well aa 
by the appellate authority under the West Bengal Restoration of Alienated 
Land Act, 1973. Мг. De, learned Advocate for the petitioner has 
urged various points including that the Special Officer or the appellate 
authority did not consider the evidence given by-the petitioner with regard 
to possession of land by the transferor. The continued improvement of 
the land by’ the petitioner was not considered, the statement contained 
in the sale deed. were not considered, the instalments allowed and the 
caloulations made were not in accordance with the rules and the Act. 
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Mr. Chatterjee learned “Advocate for the sespondenta took a preliminary 
_ objection that the pétition is verified by опе Tarak Nath Basak, а tadbir- 
kar and he verifies paragraphs 1 to 5, 22 to 26 and 28 to 31, of the petition 


as írue to his knowledge although he was nowhere in the picture when: | 


“the matter : was heard by the Special Officer or by the appellate authority. 
He has not properly verified the petition before this Court and the 


writ. petition should be dismissed in limine. Mr. Chatterjee appearing ` 


P for the respondent Nos. 4 and 5 also urged that the ‘points urged by 
: Mr. De ‘are not to be found in the grounds made out in the petition 
or in the body of the petition. The order: passed by tho-appellate sutho- 
rity suffers from no defect. He has considered the facts and came to his 
conclusions. There is no illegality, done and therefore, the order can- 
not be. disturbed, Mr. ` Samajdar, learned Advocate fof ihe respondents 
Nos. 1, 2 and. 3 submit that the orders of the Special Officer and of the 


E 


appellate -authority did not suffer from any defect. On' the facts and . 
circumstances the appellate authority found thatthe salo wasa sole in : 


distress, the admitted case of the parties being that the sale was for meeting 


: the expenses of the marriage of the second daughter of the 1espondent . | 


‘No. 4, Almadri Prosun Chattopadhyay ‘and sale for meeting the marriage 
expemsea of a daughter was a distress salo. There ів no evidence on 
record ‘to show that the transferors or any of them possessed more than 
two hectares of land at the time of the sale. The assertion made by the 
petitioners and their father wes denied by the transferor іп his evidence 
-end the categoricaloyidence of Himadri was that he did-not . possess the 


lands which were described in the partition deed they have been sold away. 


earlier and at the. material time he possessed eighty decimals of land 
jointly with *the co-sharers. The contention of Mr. Chatterjee that there 
ів no properly verified ‘peiition before this’ Court -has 


great force. The petitioner have: invoked the Constitutional: 


Writ Jurisdiction of this Cours for redress of hie grievances whereby he 
alleges that his rights have been infringed, the petition should have been 
verified ‘by the petitioner and the petition should be dismissed on that 
ground: alone. The grounds urged by Mr. De are not to be found in the 


petition. . Here the Special Officer rejected the application of the trans- ` l 


ferors. There was an appeal by the trareferoro. The appellate authority 
reversed the decision of the Special Officer and directed . restoration of 


the land to the transferors.: In dcing’so the appellate authority himself . 


calculated the usufruct of the land, deducted the: вате from tho consi- 
‘deration and the interest payable and directed payment by instalments. 
It does not appear that thero wan any evidence aa $o improvement.of the 
land by the transferor either before the Special Officer or before the 
appellate ‘authority. Thus there is no question of awarding any emount on 
account for compensation for improvement effected. The only defect in 
the order sppeare to be that under the provisions to sub-section (4) of 
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' Section 4 of the West Bengal Restoration of Alienated Land Act, 1973 is 
that the first instalment should be’ payable within three months from the 
date of the order, This had ‘not been done by the appellant authority 
in ‘directing re-payment of the consideration with interest less the amount 
calculated by him as share of the income. No doubt it would have becn 
better if she appellant authority had merely set asido tho order and sent 

_ back the matter to the Special Officer for determination of the income 
and for fixing the instalment payable. But because he did not do ao that 

does not make the order illegal or without jurisdiction. But the first 

instalment of payment should have been directed to be paid within three 

. months from the date of the order ; that was поб done and that із а 

violation of section 4 (4) proviso tó the said Act. Tho order of the 
appellate authority is quashed to the extent ¢hat the direction contained 
therein as to payment of the amount determined by him by instalments 
is set aside. Rest ofthe order is sustained. -The matter Is sent back to 

the Special Officer under the said Act for fixing the instalments in accore · 
dance with law. The Special Officer is directed to dispose of the -matter 

within three months from date. ` 

" The Rule is disposed of accordingly pee will be no order as to 
costs. 
This judgment will ано govern C.R. No. 2962 (W) of 1976. 


NES 


[ ORDINARY ORIGINAL CIVIL JURISDICTION | 
. Before Justice Mrs. Padma Khastagir 
Decision : March 14, 1980 


Мойша India- Bor 5 1" нан (Deft) Petitioner 


; Versus n А 
Kamakhya Singh Deo A (РИТ) Respondent* 
West Bengal Premises Tenancy Act (12 of 1956), Sub-secs. (1), (2A), 
(28), & (3) of Sec. 17— Whether successive applications under sub-secs. (2A) 
‘and (2B) аго entertainable for relisfs — Payment of arrears of reat and instal 
‘ments— Provisions of special statute overriding provisions of Sec. 148 C.P.C. 


In connection with: а suid for eviction, the defendant-petisioner 
filed the present application for granting leave to pay the arrears of 
rent by monthly instalment of Rs. 1000/- only and also for extending the 
timo to make such instalment payments. Prior to tho filing of tho present 
application, the defendant petitioner filed another application under ocction 
17QA) of the West Bongal Promises Tenancy Act, 1956 and obtained an 
order for payment of arrears by instalments in a certain manner.- 


*Sult No. 568 of 1879 
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| HELD.: On ‘construction of the provistons of sections 17, 17 (24), / 
17(2B) and 17(3) of the West Bengal Premises Tenancy Act, 1956, tt 
appears that there cannot be any successive application for. extension of time 
for.the purpose of. making payment of the arrears of rent by instalments. 
. Moreover, no such applications can be entertained Бу. the court if made 
beyond the period of one month. | In the instant case, the petitioner did apply, 
within the period of one month for extension of time and also for payment 
by instalments. Once such an application having been made within the period 
as specified under the sald Act, no further application cans be entertained 
again and again within the extended period as otherwise the whole 
purpose of the provisions of the Act would be defeated. There is no 
statutory power given under the Act itself for- such extension being 
granted beyond the period as envisaged under sections 17(24) and 17(2B). _ 
__ . As the West Bengal Premises Tenancy Act is a special enaciment 
the general provisions of the power of. the court to enlarge , time under 
section 148 of the Code of Civil Procedure or under Chapter 38, Rule 46 
of the High Court Rules cannot be ‘availed of by aparty. Моге so when 
there isan express provision of law, the inherent power of the Court 
under Section 151 of the Code cannot also be tnvoked. 

The well settled principle of law is that where thers are special 
provisions expressly or impliedly barring the Court to do something, such 
provisions cannot be by-passed by the provisions of the general law. More 
so, when the statute providesa particular mode no other mode can be 
adopted іо defeat the object and the provislens of the special statute. 
` W hile construing Sections 17(24) and 17(2B) one will have to find 
out whether the provisions are mandatory or directory and the .Court will , 
have to find out the real Intention of the legislature by construing the whole 
Scope, purport and effect of the Act. 

р The provisions as contained in Sections 1 7(24) and 17(2B) of the Act 

' are mandatory and the Court has no power to: entertain an application for 
payment by instalments unless and until such an application ts taken out before 
the expiry of the time specified in Section 17(1). The language of 
sub-sec. (28) of Section 17 is clear and unambiguous which lays down : 
in no uncertain terms that no application for extension of: time shall. be 
entertained unless it is made before the expiry of the time speared in 
sub-section (1) or sub-section (2) ia Section 17 of the Act. 

Cases referred to :— i | / 

'(4) Sikharani v. Nibaran, | (1973) 78 CWN 435° 
(2) Arjun Singh v. Mohindra Kumar AIR 1964 SC 993 
(3) Ram- Chandra Keshav Adke y. Govind Joti Chavare, 
- 1975 (1) SCC 559 
(4) Nozir Ahmed v. Emperor, L.R. 61 IA 372 
Ajoy Nath Roy E елше, for Deft.| Petitioner 
Ranjan Deb and Somnath Roy (4er PIF. | Respondent 
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The judgment of the Court was as follows :— 


This application has been taken out Бу the defendant, Modula 
India, -for an order granting leave to the petitioner to pay. the arrears of 
Tent to the tune of Rs. 15,000/- by monthly instalments of Rupees 1,000/- 
along with current rents. The present suit has been filed by the plaintiff 
against the defendant, inter alfa, for a decree for vacant and peaceful 
possession of flat no. 3 of the ground floor of premises No. 3E, Camac 
Street, Calcutta ; a decree for Rs. 40,950.00/- towards the arrears of rent ; 
a decree for mesne profit at the rate of Вк. 75/- per diem and for other 
consequential reliefe. The writ of summons was served on the defendant 
on 25th September, 1979 and the defendan$ entered appenrance through 
Duby & Company on 26th November, 1979. Thereafter on 25th October, 
1979 the petitioner took out an application for leave to pay or deposit the 
arrears of rent for the months from March 1978 by instalment of Ro. 
1,000/- per month and for other consequential reliefs. On 13th November, 
1979 the plaintiff took out.an application for final judgment and no order 
was passed on the plaintiff's application for final judgment. Mr. Justico 

А. N. Sen, as he then was, on 18th of December, 1979 directed the defen- 
dant on its application to pay the arrears of rent for the sum of 
- Rs. 23,000/- in tho following manner :— 
Rs. 8,000/- by the end of Decomber, 1979, 
Rs. 5,000/- by the end of January, 1980, 
Rs. 5,000/- by the end of February, 1980, 
‚Кв. 5,000/-:by the ond of March, 1980. 


2. Pursuant to the said order the petitioner paid to the Advoonate-on- 
record of the plaintiff a. sum of Ra. 8,000/-. Thereafter the petitioner 
forwarded a sum of Rs. 1,000/- to M/s. T. C. Roy end Company on 29th 
January, 1980 on account of rent for the month of January pursuant to the 
order dated December 18, 1979. Theresfter the petitioner has failed ёо 
make any payment under the said order and have stated in the pstition 
that because of the market position of the petitioner's business the 
petitioner із not in a position to pay in terms of the order dated December 
18, 1979 ; hence the present application has been taken out for an order 
* enabling the petitioner to pay the arrears of rent‘by monthly instalment of 
` Ra; 1,000/- only and also for enhancing the time to make such instalment 
payments. o : 

3.: Mr. Ajoy Nath Roy appeared in support of this application and 
submitted that under Section-17(2A) of the West Bengal Premises’ Tenancy 
Act, the Court hes ample power to extend the timo for payment of the 
arrears of rent and in that respect he craved reference toa cass reported 
in (1).78 ©. W. N. 435,.where R. N.Bhattacharyya, J. held that “sho Court 

: has power to extend the time for.the deposit of arrears of гепё more than 

- once under section 17(2A) of the West-Bengal Promises Tenancy Act, 1956 


3 
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if an appliedtion ів made’ within the extended time and ihe Court thinks ^ 
it expedient or necessary for the ends of justice to do во. AE 
4. Mr. Ajoy Nath Roy submitted that save and except. the dis 
reported in 78 С. W. N. 435, there are no other decisions on this. point. 
: 5. Mr. Ranjan Deb, Barristor-at- law, appeared on behalf of tho 
plaintiff and submitted that inasmuch as the petitionor has failed to deposit 
, or pay the second -instalment under order dated 18th December, 1979 
‚ Within the. time fixed, thereunder the defence of the defendent against 
~ delivery of possession is liable to be struck out and the suit should be 
, allowed to be proceeded ex-parte against the petitioner.’ ` 
6. Mr. Ranjan Deb further submitted that the plaintiff does not 
admit that the petitionor is under stringent circumstances or is unable to 
pay but-he submits shat the defendant is only gaining time and have no 
Intention to pay the arrears of rent. ` ” ; 
' T. Section 17 of the West Bengal Premises Tenancy. Ak 1956 pro- 
vides that “оп a ап or proceeding being Instituted by the landlord on any 
of the grounds referred to in Section 13, he tenant shall subject to the ` 
provisions of Sub-section (2) within one month of the service of the writ 
. of summons. on him or where he appears in the suit or proceeding without 
"tho writ of summons being served on him, within one month of his 
appearance deposit in Court or with the Controller or pay to the landlord 
an amount,caloulated at tho rato of rent at which it was last paid, for the. 
period for which tho tenant may have made defaults including the period 
subsequent thereto upto tho end of the month: previous’ to that In which 
the deposit or payment is made together with -interast. оп such amount 
' calculated at the rate of eight and one ‘third percent por annum from tho ` 
date when any such amount was payable upto the date of. deposit, and 
shall thereafter continue to deposit or pay, month by month, by the 15th 
` of each-succeeding month а sum equivalent to -the rent at that rate. 

." Section 17(2A) provides that “notwithstanding anything contained in' 
Sub-section 1 or Sub-section 2, on the application of the tenant, the Court. 
may by order—(a) extend the time specified in Sub-section 1 or Sub- 
section 2 for the deposit or payment of апу amount referred to therein ; 
(b) having regard ‘to the circumstancas of the’ tenant as alco of the landlord 

` and the total sum inclusive of interes} required to be deposited or paid 
under Sub-section 1 on account of default ia the payment of rent, permit 
the- tenant to deposit or pay such вит іп such instalmonta and by such 
. ‘dates ns the Court may fix.” ; - a : 


Section 17(2B) provides that “no apblicállon for ‘extension of time - 

“for the deposit or payment of any amount under clause (a) of Sub- section - 
“ (2A) shall be entertained unless it із made before tho expiry of the time 
gpecified- therefor in- fub-section (1) or Sub-section (2), and no - application: 
HE for permission £o рау in instalment undor Clause (b) of  Sub-section (2A) . 


E shall be entertained unless it is made before the expizy of the time specified 


H 
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in Subsection (1) for tho deposit or payment of the amount due on 
' «account of default ii the į payment ‘of tont”. 
Section 17(3) piovides. that “Иа "tenant, fails to depónlt or pay аву 
.&mount referred to in Sub-section (1) or 'Sub-aection (2) within the time 
tpecifled therefor or wlihin such extended: time as may be allowed under 
Clause-(a) of Sub-Section (2A) or fails to deposit or pay any instalment 
permitted under Claüsa (b) of:Sub-section (2A) within the time fixed 
therefor,’the Couri shall order the defence against delivery of possession 
to be struck out and shall proceed with the hearing of the guit.” 
8. Ву construing these provisions as quoted above this it would 
appear that there cannot Ба апу successivo application for ‘extension of 
Sime for the purpose of making payment of the arrears of rent by instal- 
monts. ‘Moreover no. such application. can be entertained by a coust if 
made. beyond & period of one month as envisaged under ths section. In 
the present case the petitioner did ‘apply within the period of one month 
for ' extension of timo ond also for’ payment by instalments. Once such 
application having boon made within. thé period specified under the 
‘Act по further application can be ‘entertained again and again within 
the extended period otherwise the - whole purpose ofthe provisions of 
the said Act: will be defeated ‘an . it will appear from ¢he sections quoted 
above-that in caso of defaült being made, by the tenant of not making 
paymont of arrears ef. roat wishin a month from the date of appearance 
and/or service of the summons or within the extended period as envisaged 
under section A724), under. section 17(3) the defence is Hable to bo struck 
‚ out and the plaintiff is entitled to get an ex-parte decree. If it is construed 
that applications after applications can be.made bya litigant them the 
wholo purpose previding penalty, clause wonld bo meaningless as to take 
advantage of that or to avoid default ‘the tenant will goon taking out 
applications after. applications within the extended period and by that 
device would be able. to defeat and/or inordinately delay the claim of the 
plaintiff. Thore is no statutory power given under the Act itself for such 
extension being granted beyond’ the period ‘ав envisaged uader sections 
17(2A) and 17(2B). "ihe language of the provisions quoted above are vory 
clear and it. would appear that no power has been given under the said 
Ac! for enlargement of the timo oxcept as provided in tho sections rofcrrod 
to above. Aa it іс.а “Special enactment the general provisions of the power 
‘of the court to enlarge time under asction 148 of the Civil Procedure 
Code or under Chapier 38, Rule: 46 of the High Court Rules cannot be 
avalled.of by a party. More so: when there is an express provision 
oflaw the inherent power of _ the court under section 151 also cannot 
bo invoked. 
9. In the case ‘reported in "y AIR 1964 SC 993 ай paragraph 19 it . 
has beea hold that “it is сошпіоп ground that the inherent power of the 
^ 'eourt cannot override the expresa provisions of law ; in other words, if 


ч » 


126. Modula India у. Kamakhya Singh Deo — [1980 (2) CLJ 


there are specified provisions of the Code. doaling with a particular topic 
and they expressly or by necessary jmplicaticn exhaust the scope of power 
of the court or the jurisdiction that may be ‘exorcised in rolation to 
mattor the inherent power of the court ‘cannot be invoked in order to the 
cut across the powers conferred by the Gode. The prohibitions contained 
in the Code neod not be expreseed but may 66: implied or be implicit 
from the very nature of the provisions that it makes” for covering the 
contingencies to which it relates.” ` к 

10. It would appear thai the learned J ddgo in the ‘case reported in 
. 78 C.W.N 435 did not deal without section. 17(2B) of tho West Bengal 
Premisos Tenancy Act, 1956. Hence the’ principle as laid down in the 
said саве has по application whatsoever to the facts of this case. 

‘41. The well established principle of law ів that where ‘there are 
apecial provisions expressly or impliedly bagting tho Court: to do something, 
cannot be by-passed by the provisions of the general law. Моге во, when 
the statute provides a particular mode no “other mode can ibe adopted | to 
defeat the object and the provisions of the special , statute. | 

‚ 12. In the case reported (3)1975(1) S. C. Caseg 559°at 565 it has been 

- held that “‘where the po wer is, given to do certain thing ia a certain жау. 
the thing must bo doze in that way.or not af all and tha. other method -of 
performance are necessarily forbidden. ^ This ‘rule’ has ‘stood the test of 
‚ time. It was applied by the Privy Council in (4) Nazir Ahmed v. Emperor, 
reported in 61 Indian Appeal 372 and later by this Court in several cases. 
This rule applies whether “whore indeed the whole aim and object of the 
Jegislature would be plainly defeated if the command to doa thing in 
particular manner did not imply prohibition qo do it in any other”. 

` 13.` While construing Sections 17(2A)and 17(2В) one will have to l 
find out-whether the provisions aro mandatory or directory and the Court 
will have to find out the real intention-of the legislature by construing: the 
whole scope, purport and effect of the Act. ` i 

: 14. It has been further provided in "that ongo : “Thus the firs} point 
to be considered is whether the requirements of these provisions are 
mandatory or directory. “Мо universal Rule", said Lord Сатре] “сап 
be laid down as to whether ‘mandatory enactments shall be considered 
directory only obligatory with an implied “nullifiation for disobedience. . 
It is the duty of the Courts of justice to try to get аё ‘real intention of ` 
the legislature by carefully attending to ‘the whole scope.: Such intention 
of the legislature i ip therefore to bo ascertained upen the review -of the 
language, subject matter and. provision in relation “to the general object 
intended to be secured, mischief, if апу, to be prevented and the remedy 
to be permitted by the Act.” 

15. Ву construing the provisions, as соро in > :Sub-sectlons (2A) 
and (2B) of Section 17 it would appear that по. application for extension 


of timo for deposit of ront of any amount under sub-section (2A) shall be 
dur. 
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entertained unless ib is nada before ihe expiry of the time specified thore- 
for. The time specified {в one month and the presont application was 
taken out beyond the period of one ‘month. Honce I am of the view that 
the provisions as contained ia sub-sections (2A) and (2B) of Section 17 are 
mandatory and the Court has no power to entertain an application for 
payment by instalment unless and until such application is taken ои; before 
` the expiry of the time specified in sub- section (1), i. e., within a month 
from tho service of the writ of summons on him or, within one month from 
his appearance. Tho language of sub-section (2B) of Section 17 is clear and 
unambiguous which lays down in no uncertain terms that no application 
for éxtension of time shall be entertained unless it is made before the 
expiry of the time specified in sub-section (1) or sub-section (2). 
16. The case reported in 78 C.W.N. 435 із not an authority во far 
the facts of this case аге concerned. ` The learned Judge in the said case 
‘did not deal with sub-section (2B) of Section 17 of the West Bengal 
Premises Tenancy Act. However such application ean be entertained 
provided such applications are mads within the panpa specified in the said 
section. 
17. In the facts of this case i would appear that even the tenant 
did not comply ‘with ‘the order- passed on his first application directing 
him to pay and or deposit the arreare of rent by instalment. Save and 
except making ono payment of such instalment the petitioner hac hopelessly 
failed to pay the balance amount" within the time specified. Iam unable 
бо accept the contention of the petitioner shat before the expiry of the 
extonded period the petiéioner can go on taking out application after 
application for oxtension of time to pay the arrears by instalment. If such 
' а view of the construction of Sub-sections (2A) and (2B) of Section 17 із 
accepted thea the whole purpose of making auch provisions under the Act 
would be defeated. In my view the object of the said Act is not to give 
any latitude to a tenant who makes default again and again inspite of exten- 
sion of time belng granted by Court under Sub-section (2A) of Section 
17 of the West Bengal Premises таласу Act. Hence I pass no order on 
this application. ` 
PR: 
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[SPECIAL JURISDICTION] ТЕМ 
_ Before Mr. Justice Maias: Nath Roy. ` І 

Decision : ` June 19, 1980 К : 
“Mis. Abdel Majeed Pureshi &Om; | o0 0 Petitioners: 


Versus : nA r 
Benoy Kumar Mukherjee & Ors. ~- ji Opposite parties? 


“Contempt of. Court Violation: -of injunction. "order — What is to be’ 
established ?— Communication er {intimation of, Restraint Order— Deli- 
berately and wilfally flouting courts’ ‘order. __Negligenco—Failure to take, 
appropriate steps in complianco. with foarte ‘order -- Acts of mischief, use 
and waste. ) | 

This is Rule for contempt of court for. the ‘alleged ТОРУ of ай 


order of injunction iasued іа CR no. 8760 (W) of. 1979 for failure. to take. © 


steps pursuant to such an order. шше тө "duo communication. of the.- 
order to contomner. ; uas og > 

HELD: In order to find a coniemner guilty, of. the: charges аз. 
alleged and to punish him for the same, the: offences as‘alleged, must. 
_be established beyond reasonable doubt arid по one- should be punished if `` 


there Бе any doubt or difficulty for him, who із réquired to -0béy and соату... 


ош the order of the court as made, to follow er to- ‘comply wih the: same. 
It must.alse be establisked that: the’ persons; ‘concerned 4nspite of due 
communication or intimation and information of. the order, has not obeyed 
the same wilfully or. his conduct ts negligent and intentional. 

So far as the instant case is concerned, ЇЇ appears that. the order of 
injunction was ‘duly’ communicated. Therefore, the next question aríses 
as to whether the contemner had flouted the order complained of, ` 
- by his fnaction, in not keeping. the: employees din question 50 yards away 
from the disputed premises or the contemner ` ‘wilfully -and negligently, 
allowed them to stay Inside. the premises „and. also acted illegally апа 


.  unauthorisedly, ‚їп not allowing the petitioners ingress to and egress. from 


the said premises. | ` D 
s diis true that ` by' tho interim injunction, in unia, no ноу : 
.erder to throw out the . occupant-employees, ' Who : ‘were already in the 
"premises was either made or such order was or is possible and an Interim . 
order as made inthe concerned proceeding cannot. be brought іп atd to 
throw eut or-evict the occupants of the premises. Still then, it also appears 
that the contemner did not act in а bonafide manner Ánasmnch as he failed to 
: bring facts of his difficulties to the notice of the court. His defence as to, 
the paucity of staff er force which stood in his way to carry out tha order the 
of the court is not at all acceptable. Sucha defence ts not bonafide. 
Since no mandatory order was made to ‘throw the employees. concerned 
out of the disputed premises, when | they were Inside the premises, staying and 
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when such an order Їп "P circumstances of the case, could not have been 
“made, the. contemner cannot be held guilty or responsible for such acts as 

alleged, namely, for’ allowing the. - employees concerned 10 come within 
- 50 yards of the premises. 


That being so, and in view of the interim order as made, the contemner 
cannot alsò be held to be responsible or liable for the other acts of mischief, 
use and waste as complained of by the petitioners. 

Mahltosh Majumdar and Asoke Kumar Ganguly a... for Petitioners 
Amar Nath Banerjee and Jamini. Kumar Banerjee ...... for Opp. parties 


The judgment of the. Court was as follows :— 


In this Rule, it has beon alleged by the pstitioners, who ere either 
the agents or represéntatives of a Company of U.P. and is in the business 
of import and export of Dried castings, that the contemner opposite party, 
inepite of due communication of an order.ofipjunction as issued by this 
‘Court in Civil Rule‘No..8760 (W) of 1979, has wilfully violated the same 
or has not taken steps pursuant to such order, negligently. The parti- 
culars of the concerned: interim’ order, sho violation whereof, has beon 
alleged, aro mentioned horeaftes. ~ 


. 2. It-was alleged that following some unlawful activitiés, which were 
Andulged in or resorted by the employees and that too without justlfiable 
reasons or grounds, the petitioners had suffered much and as such, they 
‘had no other alteraative, but to issue а notice on 215% June 1979, requiring 
She erring employees, not to indulge in such activities, which were causing 
logs and prejudice to the concern, „with a further. шө to them, to allow 
he smooth running of the business. : 
3. Tho above notice, according to the petitioners, produced no 
result or effect and 85 such, they on subsequent and diverse dates, made 
forther appeals to the employees $o bring about normalcy in the business 
and to restore normal working conditions in the godown of the petitioners 
at premises-no 10, Meher АЙ Lane, Calcutta-15 (hereinafter referred to as 
the said premises). It has been alleged that things and conditions at the 
_ said premises were going from bad to worse and tho appeals as mentioned 
above, did not produce any result. As such, &.diary, .being.G. D. Entry 
‘No. 2123,.wa8 lodged with the Entally Police Station, on 23rd June 1979, 
‚ав the said premises.was within the jurisdiction of the said Police Station. 
This diary was followed by the filling of other General Diaries and 
ultimately, a complaint under section 144 of the Criminal Procedure Code, 
shad to be filed by the petitioners, ac it wan felt that those successive diaries 
produced no rosult or effect’ on the illegal, irregular and unauthorised 
activities of the employees concerned. By the said application under 
section 144, the petitioners required. an order for restraining their employees 
-Servashroe Md. . Yasin, Hanif, Sadique, Gobordhan, Моша Bux, Sardar 
- Hanif and 14 others and thoir aides, agente, associates and/or collaborators 
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from continuing with their activities as mentioned hereinbefore and further 
praying for a direction on the Officor-in-Charge of the Entally ‘Police Sta- 

tion, to post polico pickets at tho gato of the said premises, so that no 

obstruction was created by the miscreants as mentioned above, from- 
removing the finished goods and further more, the goods were not damaged 

or апу act -or aotion was takon or committed, which could be harmful 

to the petitioners or their officers or to any body. It appears that in that 

proceedings, the learned Executive Magistrate, Sealdah, -directed the 

Officer-in-Charge concerned, to enquire and report by 2nd July; 1979, and 

he was further directed to see that no bréach of peace took place at the 

said premises. It further appears that on consideration of the Police Report 

as made, the learned Executive Magistrate, issuod notice to tho opposite, 
parties in the proceedings before him, asking them thus. to show cause 

why proceedings under section 144 should пов be drawn up against them, 

Tke next date of hearing was fixed on 9th August, 1979. ` i 


4. Оа the dato as mentioned above, the procesdings was adjourned: 
to 10th September, 1979 and itis the caso of the petitioners that taking . 
advantage of the delayed disposal of the concerned ‘proceedings, the 
- employees concerned, not only became furious, but they continued further, . 
with their obstructive and illegal activities. In fact, they also’ took mis- 
chievious steps to damage the machineries and other belongings in the ' 
said premises, apart from attemptiag to removo. somo small machineries 
and implements therefrom. It has been stated further that on such 
' happenings, the petitioner No. 2, Abdul Aziz, on 4th August 1979, made 
an application before tho learned Exeoutive.Magistrate, Sealdah and ho 
was pleased to direct the Officer-in-Charge of the Police Station as - mon- 
tioned above, to report and во see thai no breach of peaco takes place. 
‘The said Officer was further directed to sse that по unlawful acts were 
done by the parties concerned. i Ер 
5. It has been stated that even inspite of the aforesaid proceedings . 
as duly initiated and conducted, the employces concerned did not refrain : 
from continuing with their illegal and unauthorised activities. and since 
because of such acts or action, the petitioners sufferings continued and, 
they were at perpetual loss, so they had no other alternative, but to issue 
a notice of closure on 26th July, 1979. .The text of the said notice 
would be material for the оазе, as arguments were advanced and sub- 
' missions made on the contents or terms of the same. As such, tho terms 
of the said. notice аго quoted hereinbefore :— . І | 
“The Management of Mesers. Abdul Majeed Pureshi of 10, 
Moher Ali Lane, Calcutta-15, is sorry to bring to the notice of all 
concerned that commencing гот 12 noon of 21.6.79 the workmen of 
the undertaking situated at the above promises started obstructing the 
despatch of flaished goods from the Godown and directly involved 


^ 
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themselves in indulging in various unlawful and unjust ectivitles till 
this date. The Management of the undertaking have tried in every 
possible manner to persuade the workmen to refrain from such un- 
lawful activities but without any avail. By notices dated 21.6.79, 

` 23 6.79 and 19.7.79 the Management of the undertaking requirod the 
workmen to resist from their unlawful activities nnd to restoro 
normalcy in running of the business but it is regretted that good sense 
has not prevailed upon the workmen and they are continuing theis 
activities in obstructing despatch of finished gouds from the Godown, 
indulging in acts of indiscipline detrimental to tho interest and business 
of the concern. Asa result of such unjust and unlawful activities 
on the part of the workmen the concern’s trade and businoso in 
Calcutta zone has come te total collapse invloving heavy financial loss. 

The finished goods are damaged beyond repairs. 

І Under the circumstances narrated above and duo to continued 
obstructions in despatch of finished goods on the pars of the workmen 
in definanceto all just and reasonable orders of the management of 
the undertaking, it has become possiblo to run the works and the 
circumstances have gone beyond control of the Management. 

The management having exhausted all possible avenues by way 
of persuasion and advice given from time to time through various 
notices and personal contact and discussion with the workmon, is left 
with no other alternative but to close down the undertaking situated 
at 10, Moher Ali Lane, Calcutta 15 with effect from 27th July, 1979. 

In consequence of closuro of the undertaking the services of all 

workmen stand terminated with effect from the date of closure men- 
^ tloned hereinabove. The workmen will be paid compensation as 

provided under section 25 FFF of the Industrial Disputes Act, 1947. 

The workers unauthorisedly and unlawfully staying inside tha 
works are hereby required to vacate the promises of the undertaking 
forthwith.” 

6. It h&s been stated that after the issue of the above notice, tha 
petitioners attempted to approach and enter the said premises, but they 
were prevented in such attempts by the employees concerned. The peti- 
tioners intended to enter tho said premises for inspection Sod. y 
finished goods lying therein and also to have a look on the othor ma 
, theroin. It has been alleged that the employses eoncerned,not only t 4 | 
the attempt of tho petitioners $0 enter the said premise 
purposes as aforesaid, but they aiso took a violent attitude 
hurled filthy languages, but also attempted to assault a 
them with lathis and iron rods. On such illegal and 
another diary was lodged by or at the instance, of 
with the Officer-in-Charge of the Entally Police S 
prayer and request to him, to take necessary ste 
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normalcy in and around the said premises, and by requiring the employes 
ав méntioned ia the petition, not to indulge in or continuing with theif 
` illegal, irregular. and unlawful aotivities. It is the саве of tho said peti- 
tionéra that this time also, they failed to get dus justice in their care 


from the said Officer-in-Charge and inspite of tho subsistence of tho; 


orders às mentioned hereinbefore; they failed to get any help and. 
assistance, from the police authorities. It has beon alleged further that 
for such- non-action ‘or inaction, the said potitionera havo suffered mùch’ 


not only financially, but their business activities wore also seriously : 
prejudiced and аа such, they had to move and obtain Civil Rule No. 8760- 


(w)of 1979, on 22nd August 1979, in which an interim otder of Injunc: 
‚ Чоп was obtained, directing tho respondent Nos. 1, 2 and 3 theroin; 
to ; вее that “the raspondent Nos. 4-9, who. wero orien: do not come 
within 50 yards of premisos No. 10 Meher Ali -Lano, Calcutia-15 and 


create any obstruction so far aa-the ogress from апа ingress to the said 
premises was conoorned. > The contemner opposite party in tbis Rulo,. 
was Respoudent No.3 in the sdid rule. Tho ‘said interim order was’ 


` communicated бо all.concerned incliding the contemnor opposite party 


x 


herein, by a letter dated 23rd August 1979, from the. learned Advocate’ 


for the said petitioners. The- communication and receipt of the said | 


letter "has been admitted by Mr. Banerjeo, appearing. for the ешеш 
АЯ party. : 
- Is ів the-claim апд contentions of, the petitioners аге oven inspite 


. of NS and due communication (of tho order aa referred to hereinbefore, i 


the.contemner opposite party, failed, refused. and neglected to take any 
- or appropriate steps ia the matter,- as & result, thercof, the employees 
concerned, continued with their unlawful end, unauthorised occupation of 


and entry into the said -premises, ‘apart - from using the same and the .. 


belongings therein, To avoid any further .migohiefs end for tho purpose · 


of resirdinlug the employees concerned In their attempt. $o continue with 


such unlawful and irregular activities, it has been stated that the petiti- : 
oners had repcated and series of communications with the contemner ` ` 


opposite party herein, with a gpecific request to comply with the ferma, of 


. the, fotorim order and ss mado by this Court. But they wero of no affect | 


or result. 
. 8. As a -consequenco of the. above, it has: been claimed that’ the 


employees | concerned continued with their Illegal aad unautherlsed stay M 


Inside the said premises and their use of the properties of the raid potiti: 


Int order that they should not bo allowed to come within 50 yards of 


premises. This, according to the said petitioners, was, possibla . 


intentional defauit, naglect ‘and inaction of the contemner 
газ he wilfully aud intentionally, did not také steps to have 
Net thia Court executed and мин ав be, because er such 








EM 





“ners. Such acts, it has been claimed, continued even “inspite of the 
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acts and action: made the said order ineffective ‘and furthermore, as the ' 
said officer did not (ако any effective steps to have the concerned order 
implemented. Apart from those as mentioned above, the said petitioners 
have given other particulars of the violations, alleged to have been commi- 
tted by the employees concerned and it has been stated that on such viola- 
tions or happenings, the contemner opposite party was duly informed, 
intimated and communicated, as he was the Officer-in-Charge, who was 
responsible for carrying out the orders of this Court. But, he failed, 
refused and neglected ќо take the necessary steps or actions. The 
. above are the ground and the basis of this application for contempt. 

9. Тһе contemner opposite party has filed his return to tho Rule 
by his affidavit-in-opposition dated 21st January, 1980. Before justifying 
` - hia conduct or the actions, he has offered unconditional apology and has 
stated $hat he has highest regard, aga responsible Government official, 
for the orders as made by this Court and he was or is not guilty of the 
charges of contempt as alleged. As mentioned above, he has accepted the 
' communication of the order as made by this Court, and has also асєер- 
téd the position regarding the diaries and other communicaticns as lodged 
or made by the said petitioners. He has also stated that ол receiving 
the initial diary, the officer concerned, viz. Shri N. L. Chakraborty, who 
recorded the same advised the said petitioners to take recourse te 
proceedings in a Court. It has been stated that the said Shri Chakraborty, 
made a report in the concerned ‘Section 144 proceedings on necessary 
enquiry, on the basis whereof, the opposite parties therein, were asked to 
show cause and that proceedings is still pending It has further been 
stated that the petitioners are staying ina room inside the said premises, 
во also the few workmen, since a long time, and that too with the 
permission of their employer and those workmen cook their food and 
sleep inside the said premises during night. It has further been stated 
that there is а godown in the said premises, located Їп а room, which was 
found to bo under lock and key. It has also been stated that at the iime 
of declaring the closure on 26th July, 1979, the said petitioners did not 
remove the employees, who were so occupying the said premises or were 
inside the same. It has been.stated that even after the closure, the sald 
petitioners aro staying inside the said premises and their ingress to and 
egress from tho same, was never interfered with or obstructed. It Wy 
Degn claimed and contended that there was or is no question of any b 

‘of the peaco от any chance of damage to the goods and machinerieg 

inside the said premises.’ - ` 

10. It has been categorically stated by the deponent tha 
of informations or diaries, he bas duly taken all-and necess 
light.of the restraint order as made by this Court. But, 
that the portion of the order directing him ‘not to c 
concerned, ‘to come within 50 yards of the said: pr 
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* in fact could not be given effect to or carried out, as they were peacefully 
living inside the said premises. The deponent has further pleaded -that 
* for the purpose of carrying cut the order as’ made by this Court, necessary. 
posting of three officers and 20 constables rouod the clock, would be 
neceseary. and since tho Entally Police Station, isa very problematic Police · 
Station, from the view point of administration and as such number of . 
officers and force were or are not available there, so it was really 
impossible for him to provido for: sufficient -police force. The deponent 
has also stated that the complaints lodged by the said petitioners, after 
the issue of tho restraint order and the Rules, have been promptly and 
without any delay, enquirod into by Sub-Inspector, M. M. Khan. > 
. 11. In order to find a contemner opposite party guilty of the 
‘charges as alleged and ќо punish him for that, tho offences as charged or 
. ав alleged, must be established beyond any reasonable doubt and :no one 
can be punished if there іє ёпу doubt or difficulty for him, who is required 
to obey and carry out the orders as mado, to follow or comply with the 


same, Iè must also Ба ostablished that the person concerned, inspite of. 


. due communication or {intimation and information of the order, has not 
obeyed the samo wilfully, or his conduct is negligent and intentional. So 
far this caso ів concerned, there was or has been no difficulty about the 
due communication -of the order and in fact such communication is 
admitied. So, the, question thus would bo, whether the contemner 
opposite party flouted the order of restraint by his inaction, in not keeping 

' the employees in question 50 yards away from the said premises or he 


wilfully and negligently allowed them to stay inside the same and’ also ° 


acted illegally and unauthorivedly, in not allowing the said petitioners” 
ingress to and ogress from $he said premises. ў ` 
12.'. Mr. Amar Nath Banorjee, appearing for the contemnor opposite 
party, on-a referenco to the pleadings in tho writ potition and tho notice 
of closure as quoted hereinbefore, contended that the facto as disclosed, to 
establish that the employees concerned, were already inside tho said 
Premises or occupying tho same, prior to ‘the issuo of the order in - the. 
main Rule, as otherwise there could not have been а demand оп them, to 
leave the said premises or to vacate the samo by the said petitioners. It 
was contendod that the terms of the notice of closure as referred to 
hereinbefore, meant and establighod that ho employees were there or Wero 
occupying the said premises. As such, Mr. .Banorjoe contended, there . 
conld not be any case for contempt for nét throwing out the employees con- ` 
cerned as the restraint order in question was not for that and the same 
^0 ‘only for not allowing tho employees ‘concerned to come within .50: 
^ ої the said premises and since there was no question of throwing 
Nemployeto, who were there in possession, there could- not-also be 
, pt as alleged, for violating ot for not carrying out the order as 
bw Is was contended by Mr. Banerjee that certainly in 
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a € of the present е: the Court, by is order as шый, аа 
поб mean to evict tho employees, who were already occupying the disputed 
premisés . and such mandatory order | was not posible or permissible and 
intended. | 

13. Mr. Majumder, appearing i іа support: “of tho Rule, very —À 
and that too rightly, criticised the manner іп: which the affidavit-in-oppo- 
sition has been. affirmed by the contemner opposite party. The deponent 
has affirmod all the statements ín the affidavit, éxcepting these made in 
paragraph 13 and 14 ав. truo to his knowledge, which was perhaps not 
correct and at least the statements which wore based on the enquiries 
and reports, of Sarbashree N..L. Chakraborty and M..M; Khan, could not 
be true to his kaowledge. That apart, the ‘affirmation of the statements 
by the said deponént. that the employees concerned wero. occupying the 
said premises, much prior to the issue of the original Rule and the interim 
order, which has been stated to be. true to his knowledge, has been con- 
tended by Mr. Majumder, ав, cannot be truc. to his knowledge, since he 
himself was not the enquirying officer, cannot be said to be without subs- 
tance. Last of all, the defense, that ` ‘since the concerned- Police Station ' 
жав а problematic ове and there was paucity of force and officers, for 
which the order could not bo complied with, cannot be accepted. If this. 
was the real defenco, the contemner opposite perty, should have approa- 
ched this Court carlier and informed ‘the same about such difficulties and 
got the interim order as mado, ` modified, , moulded or clarified. -Usfor- 
tunately, no such step waa taken by ‘him © and for such noneaction or 


' inaction, he in my view, has acted in a most, indiscreat way and manner. 


Such defenca, without the steps as mentioned hereinbefore, was Violently 
negligent and careless and the same,’ should not be, in the facts and 
circumstances of this case, allowed: either to be put forward asa defence 
in this contempt proceedings or considered, · 
- 14. It is true that by such interim order ар made in this case no 
‘mandatory order to throw out the occupant employess, who were already 
there, was either mado or such order was ‘or is poésible and an interim 
order made ina proceeding ав concerned or like the one under considere. 
tion, cannot be brought into aid to. throw out or evict the occupants of the 
sald premises, Yet I am of- the considered view that the contemner 
opposite party, did aot act in & benafide manner, іа no$ bringing such 
facts. as mentioned hereinbefore, to the notise of the Court and his 
defence. as mentioned, іп. paragraph 11.of the opposition viz. paucity of 
the staff or force, which stood in his way to carty out the order of the 
Court. cannot be accepted and such defence appears to be as not benafide, 
for the circumstauces as mentioned hereinbefore and also because of the 
fact that there was no legal- evidence available or tendered in- this proces- 
ding, that the officer concerned brought such difficulties to the knoow- 
ledge and notice of his guperiors. . The paucity of staff or force cannot 
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be accepted asa bonafide defence, for not carrying out the order of the 
Court. 


15. In view of tho above, thus, when the empleyees concerned 
were already inside the said premises, the order as made, cdnnot be con- 
strued to mean that they should have been thrown out of the same, more 
particularly when, there was also no evidence or statement in this procese- 
ding, that they were not staying inside. Mr. Mujumder, of course 
contended that it cannot be а case that the employees concerned did not 
come out the said premises for all these days and since the passing of the 
order in question on 22nd August, 1979 and it was stated that as such, 
when they come out of the said premises, the contemner opposite party, 
should not have allowed them to come within 50 yards of the said premi- 
ses, as directed. The statements that the employees concerned were not 
staying within the said premises for all these days and they had come out 
of the same, appear to be substantial. But, since such mandatory order 
to throw them out of the said premises, when they were inside the same, 
was noi passed and as mentioned above, such order could not be passed, 
the arguments as advanced do not appeal to me. Thus, the contemner 
opposite party, cannot be held guilty or responsible for such acts ав 


alleged, viz. for allowing the employees concerned їо come within 50 yards 
0f tho said premises. | 


16. Onthe basiaas above, and the interim order as made, the 
contemner opposite party, cannot also be held responsible or liable for 
the other acts of mischief, use and waste, as complained of by the said 
petitioners. \ 

17. So, we shall have to consider now, if there has been any 
violation of the order as made and as alleged, viz. that the contemner 
opposite party was guilty of not giving due protections to the petitioners, 
in the maiter of their ingress to and egress from the said premises. Ав 
mentionsd above, tho contemner opposite party bas mentioned that tho two 
petitioners are staying in а room inside the said premises and if that із 
true, there cannot Бо а саве for contempt, because unless they have the 
facilities of going in or coming out of the said premises, how they could 
be staying there. The fact that the petitioners stay in tho said premises, 
is also admitted. Thus, the charges as levelled on this ground also appear 
to me to be baseless. 


18. So, after hearing the learned Advocates and in view of the 
above, I exonerate the contomner opposite party, of the charges of .con- 
tempt as alleged, now. But, I have із on record that tho affidavit as filed 
by him, asa responsible Government official, is far from being satis- 
factory and, in fact the same is irresponsible, so also his statements for not 


being able te carry out the orders out the Court, for paucity of staff or 


force. 
N 
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19. Even though Т exonerate the confemner opposite party and 
discharge the Rule as such, I have it on record, that he must take neces- 
sary steps and seo that there is no obstruction created by the employees 


inthe matter of ingress to and egress from the said premises by the said 
petitioners or any one of them and the employees concerned are not 
allowéd to handle and uso the properties of the Company, as are lying 
' within tho said premises and for that, ‘if nocessary, he should post constant 
‘police guards at the said premises. : 


The Rule is thus discharged for the reasons as above. There will 
be no order as to costs. 


М. С. 5. г 


ГА 


[ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Anil Kumar Sen and Mr. Justice 
Bhabes Chandra €hakravortt І 
Decision: June 11, 1980 5 
Hrishikesh Sardar ^U dietas Petitionor 
, ; Versus 

Dipen Mitra & Ors,  — . | . .... Opposite parties* 

Civil Procedure Code (Act 5 of 1908), Or. 21, r. 90, Secs. 47 & 15i— 
Application for setting aside sale in execution proceeding— Sale held in 
execution of a preliminary decree passed -in mortgage suit and not of c 
decree for sale— Jurisdiction of Court ¢o sell mortgage-Property in execution 
of a preliminary mortgage decree — Void sale—Title of judgment-debtor 
remaining unaffected by such salo—Limitation for making application 
for setting aside such a sale. 

The judgment-debtor filed an application for setting aside the sale 
under Order 21, rule 90 read with Sections 47 and 151 of the Code of 
Civil Procedure. pos ' ' 

: It was contended by the petitioner that the decree that was put inte 
execution was a preliminary decree passed in a mortgage sult: and not a 
decree for sale and аз such the executing court had no jurisdiction to sell 
the property in execution of such a preliminary decree. 

HELD: The sale held by the Executing Court. was wholly made 
beyond its Jurisdiction. As there was no decree for sale, the decree that was 
put into execution was a preliminary decree passed in a mortgage sult in ex- 
ecution whereof the morigaged property would not have been put up for sale. 
`. [t cannot also be sald that. the judgment debtor had mot suffered 
any material prejudice when there has been such a sale held by Court 
- without Jurisdiction. Adequacy or inadequacy of the value of the property ts 
no consideration on which an objection, of the presents. nature can be 
disposed of. 


*Civil Rule No. 4660 of 1979, 1 a 
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It is true that ап application under Order 21, rule 90 of the Code has 
to be presented within 30 days from the date of the sale, such being the 
limitation prescribed by Article 127 of the Limitation Act. But, the instant 
case is not a case of an irregular sale held by a court otherwise competent 
to sell the property. As the sale іп question having been effected by the 
court without jurisdiction, the real objection of the judgment debter 
„is that there was no real sale іп law and the entire transaction ' 
is void abinitio. True it is that such a sale is not required to be set aside 
though it has to be adjudged as such. It із now well settled that an 
application for such a declaration or adjudication 15 govarned by the 
residuary Article and a period of three years is the period of limitation 
therefor. 

The impugned sale is a vold sale and that being so,1t did not at all 
- affect the right, title and interesis of the judgment-debtor in the property sold. 


Casos reforred to —: 
(1) Meria Ramanna v. Nallaparaju, & Ors. AIR i956 SC 87 


. Tarun Chatterjee мәл... for Petitioner 
Bankim Chandra Banerjee and - 
Arun Kishore Das Gupta ... -for Opposite Porty no.-1 


The judgment of the Court was as follows :— - 

Sen, J.: Thisis a revisiodal application which is being heard on 
Notice to opposite parties nos. 1 and 2. Opposite party no. 1 is appearing 
to contes: and haa filed an opposition. Opposite party no. 2, however, is 
not appearing though duly served with а notice of this application as per 
affidavit of service filed by the petitioner. 

2. Tho revisional application is directed against an order dated 
June 11, 1979 passed by the learned Additional Distiict Judge, 7th Court, 
Alipore, in Misc. Appeal по. 649 of 1978 thereby affirming an order 
dated November 4, 1978 passed by the learned Subordinate Judge, 3rd 
Court, Aliporo, in Misc. Caso No. 23 of 1973. By the orders impugned 
the two Courts below havo conourrently overruled the judgment-debtor 
potitloner’s prayer for setting aside a sale held on March 20, 1973 in Title 
Execution Case No. 36 of 1970. It is not in dispute that the said sale was 
confirmed on April 23, 1973. The judgment-debtor filed an application 
for sotting aside the sale on various grouads (set outin his application) 
under Order 21, rulo 90 read with soctions 47 and 151 of the Cede. The 
said application was filed on Mey 2, 1973. 
| 3. The short point which has now been raised before us by Mr. 
Chatterjee appearing on bohalf of the judgment-debtor petitioner is that 
the decree that was pus into execution was a preliminary decree ina 
mortgago suit and not а decrce for sale so that the executing court had no 
- jurisdiction to sell tho ptoperty in execution of sucha preliminary decree. 
Though such a point was not specifically raised before the executing court 
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|dt ‘appears that such ап objection was taken in the grounds of appeal 
preferred before the learned. Additienal District Judge. Neither of tho 
two courts below, however, has gone into this aspect at all. To us, 
however, it appears that there ів no answer. to this objection raised by Mr. 
Chatterjee. We have carefully looked into the decree dated May 30, 1970 
* that was put into execution in Title Bxecution Case no. 36 of 1970 and in 


` the execution where of the. property was sold. There is no manner of 
doubt that the decree as aforesaid is а preliminary decree in a mortgage suit, 


which directed tha$ in default. of the payment of the amount adjudged 
within the time specified/''the plaintiff may apply to the court for a final 
decree for sale of the mortgage property and on suoh application being 
, made the-morigage property or sufficient . part thereof shall be directed 
to be sold." 
'4. Mr. Banerjee appearing on behalf of opposite party no. 1 is not 
in & position to contest the.claim of Mr. Chatterjeo that the decree shat 
‚ was put into execution, was a preliminary decree and not а decres for salo. 
Mr. Banerjeo, however, has raised two - objections. In the first place it has 
bean contended by Mr. Banerjee that when such an objection was not, 
raised ій neither of the two courts below ‚апа when the property was sold for 
adequate value it cannot be said that the judgment debtor had suffered 
any material prejudice entitling the court to set aside the sale. Secondly, it 
hss been contended by Mr. Banerjee that in апу event onthe concurrent 
finding of the two courts below when thero had been no fraudulent suppre- 
asion of notice or of the sale proclamation thefapplication for setting 
- aside the sale is clearly time barred not having been filed within 30 days 
from the dats of tho sale. 
` 5. So far as tho first point raised by Mr. Báierjeo is concerned we 
are of the view that in the prosent case there had been a sale by the 
executing court wholly beyond its jurisdiction; As there was no deoree 
` for sale, as we have indicated hereinbefore the decree that was put into 
exeoution was a preliminary decree in à mortgage suit in exeecution whereof 
~ the mortgago property could not have been put up for sale. I$ cannot 
` also be said that the judgment-debtor petitioners had not suffered any 
material prejudice when ¢here has been such a gale totally beyond the 
jurisdiction of the court holding the'sale. In our view, adequacy of the 
~ valuo or not js not the consideration on which an objection of the ргевопі 
' mature can be ‘disposed of, more so when on tho materials now before us 
itis not possible to hold that the property had beon sold for adequate 
consideration. So far ао the second objection raised by Mr. Banerjee is 
concerned, it ic no doubt true that ав application under Order 21, rule 90 
has to be presented within 30 days from the date of ths sale, such boing 
the’ limitation prescribed by Article 127 of the Limitation Act. As we 
have indicated hereinbefore it is not a case of an- irregular snle 
by a court otherwise competantto sell the “property. I$ was beyond 
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tho jurisdiction of the court to effect the sale so that the real objection of the 


- judgment debtor is that there had been no real sale in law and the entire 


transaction is void ab-initio. Truely speaking sucha sale із not required 
to be set aside though it has to be adjudged as such. It is now well settled 
that an application for sucha declaration or adjudication is governed 
by the-residuary Article and three years ia the period of limitation there- 
for. That had been the decision of this court throughout which had 
since been approved by the Supreme Court in the case of (1) Meria 
Ramanna v. Nallaparaju and others, AIR 1956 SC 87. Such being the 


‘position, we are of the view that the second objection as to limitation 


raised by Mr. Banerjee cannot be sustained. : 

6. Since both the objections raised by Mr. Banerjee fail and since, 
in our view, there ів no answer to the Objection raised. by Mr. Chatterjee 
disputing the validity of the sale it must be held that the sale held on 
March 20, 1973 in Title Execution Сава пе. 36 of 1970, which had been 
confirmed on April 23, 1973 із a void sale and did not affect the right, 
title and interest of the judgment-debtor in the property gold. The orders 


passed by the two courts below being sct aside, the application filed. by 


- the judgment-debtor petitioner which was registered as Misc. Caso No. 23 


of .1973 is allowed. 

' 7. The revisional application is disposed of accordingly. 
There will be no order as to costs. 
P, R. 


Y ——M 
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[ CONSTITUTIONAL WRIT J URISDICTION ] ( 
. Before Mr. Justice Ganendra Narayan Ray 
. Decision: July 14, 1980 
In ге: Trisankar Dutta and Anr. 

West Bengal Land Reforms Act (10 of 1956), Secs 18 (1) & 12) and 
31(3) — Bhagchas officer’s exclusive jurisdiction to decide certain disputes — 
Whether an independent application by Bhagchasi can be entertained by 
Bhagchas officer, where no reference has been made to him under Sec. 21(3)— 

It is truo that under section 18 of tho West Bengal Land Reforms 
Act, no proceeding can be initiated for a mere declaration of the Barga 


. right. But, if a dispute within the meaning of section 18(1) of the Act 


is raised and it becomes necessary for the purpose of disposal of the 


. snid dispute or otherwise to decide whether one of the parties is a 


bargadar or not, then, the Bhagchas Officer has the exclusive jurisdiction to 
determine the right of Barga cultivation by the party concerned "under 


. Section 18(2) of the Act. Moreover, it cannot be disputed that such an 


7 officer has inherent jurisdiction to decide any Bhagchas саво 
.. pending before him. Ё | 


*Inra: Trisankar Dutta and Anr. 
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If an application raising a dispute within ‘the meanisg of Section 
18(1) of the Act is made before a competent Bhagchas officer, such 
officer having exclusive jurisdiction-to decide such a dispute, has not only 
the right te dispose of the case filed before him but he has also the duty 
to decide the dispute as early as practicable. 

Therefore to ‘avoid’ unnecessary delay, if. such aa application be 
mado ‘bofore a competent Bhagcbas officer, and if ho decides the dispute, 
then it cannot be held that hia decision is bad because he acted without 


jurisdiction. : Pe А 
Bhakti. Рада Ghosh ИЕА ws for Petitioners 
Anil Krishna  Mukherjee - | боо nee tee eee for the State 


. Thes judgment of the Court was as follows :— 

:- Against an adjudication made by the. Bhagohas Officer specially 
empowered under sub-section (2) of Section 18 of the Land Reforms Act, 
inter alia, holding “that the respondent No. 5, Ratan Fulmali is a 
bargadar under thé petitioners, this writ petition has been moved. 
The petitioners contend that already a Civil Suit has been instituted 
by the petitioners wherein tho petitioners have also obtained an interim 
order of injunction against the said respondent No. 5 and the said 
Civil Suit is ponding adjudication before the ^ competent Civil 
Court. Tho petitioners contend that the respondent No. 5 was quite 


-entitled to raise a dispute by claiming bis right. asa bargadar in the 


seid Civil Suit and to have a reference under Section 21(3) of Land 
Reforma Act but instead of doiog во he madoan application before the 
Bhagchas Officer, inter alia, raising a dispute that ho wasa bargadar ond a 
dispute about his right to cultivate in bhag was made by the land-owner. 
On such application, the said Bhagchas Case No. 19 ef 1979 was initiated 
by the Bhagchas Officer, Raghunathganj-I.. The petitioners also contend 
that по application undor Secfion'18(2) of the Land Reforms Act could 
have been made before the sald Bhagchas Officer because no disputo 
within the meaning of section 18(1) of the Land Reforms Aot was raised. 
They also contended that in any évont,when the said Civil Suit was pending 


. adjudication it was the duty on the part of the respondent No. 5 to raise a 


dispute about barga cultivations in the said Civil Suit and not to meke an 
independent application before the Bhagchas Court. In my view, under 
Section 18 of the Land. Reforme Act, no;proceeding can be initiated for 
mere declaration of barga right but. if a dispute within the meaning of 


‘section 18(1) is made and it becomes necarsery for the purpose of disposal 


of the said dispute ог othorwise to deoide whether one of the parties ів a 
bargadar or not, thon she Bhagehas Officer has jurisdiction to determine 
the right of barga cultivation by the concerned party under Sectlon 18(2) 
of the Land Reforms Act. I hava considered the application made by the 
Bargadar and it appears to. me that in substance he raised tho dispute that 
the land-owner was not accepting him аз з bargadar thereby denying his 
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right to cultivate in bhag which virtually amounts to termination of bhag 
cultivation and in the written objection filed by the land owner it is quite | 
clear that the land owner disputed the right of the applicant asa bargadar. 
In my view, in appreciating the application made by the bargadar, the 
court must not take pedantic outlook but must look to the pith and 
substance of the application for the purpose of finding asto whether in 
substance a dispute оз to tho right of bhag cultivation consequent upon 
the denial of such right by the laud owner was raised er not. It should: 
be borne in mind that the application has been made by a poor bargadar. 
with no literacy or a very poor literacy and the very purpose of beneficial 
legislation will be frustrated if a very strict and technical interprotation is 
put ќо the application made by a bargadar. As the landlord donied that 
the applicant was a bargadar under him there was a necessity to determine 
ав to whether the said applicant was а. bargadar or not and ав such the 
Bhagchas Officer was quite competent to decide the dispute as to whother 
the applicant wasa bargadar or not under Section 18(2) of the Land 
Reforms Act. Itdoes notappear to me that simply because. a Civil Suit 
was instituted by the present petitioners against tbe respondent No. 5, 
wherein the respondent No. 5could make an application under Section 
21(3) of the Land Reforms Act raising adisputeas to bhag cultivation, 
the Bhagchas Officer lacked In his jurisdiction to decide the said dispute 
caised before him in the aforesaid bhagchas proceeding. If an application 
raising а dispute within the meaning of Section 18(1) of the Land Reforma 
+ Actis made before a competent bhagchas officer, such officer having 
exclusive jurisdiction to decide such dispute, has not only tho right to 
dispose of the case filed before him but also a duty to decide the case aa 
early ав practicable. If in the meantime, a reference made by a civil or 
Criminal Court on the samo question as to existence of "barga right of a 
party remains pendiug thea on tho ground of expedieacy the Bhagchae 
Officer should await adjudication of such, reference butit cannot be held 
that he inherently lacked in his jurisdiction to decide tho bhagohas case 
pending before him. In the instans cago, no referenoo under Section 21(3) 
of the Land Reforms Act was made by any Civil or Criminal Court and as 
such the question of staying the bhagchas proceeding on the ground of 
expediency did not arise in the instant case. As the adjudication made 
by the Bhagchas Officer сап be challenged in appéal, I do-not want to 
. interfere at this stage. The ledrncd Counsel for tho petitioner however 
submitted thatas on the ground of inhoront lack of jurisdiction, the instang 
writ petition was intended to be moved, no appeal was preferred by the 
petitioners and in the special facts of the case, leave should be granted to 
the petitioners to prefer an appeal against the adjudication made by the 
Bhagehas Officer. ТАсге із force in the eaid contention. of the learned 
counsel for ihe petitioners and in the special facts of the case,leave is granted 
to the petitioners to prefer an appeal within three weeks from today before 
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the Appellate Tribunal against the adjudication made by the Bhagohas 
Officer. If such appoal is preferred within she aforesaid period, the 
Appellate Tribunal is directed to dispose of such appeal on merits. 


The application is -disposed of accordingly. There will be no order 
ай to costa, 


S. №. К. 


[ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Sudhindra Mohan Guha. 
Decision: July 18, 1980 
Parltosh Kumar Ghosh .— .— aaa wee eee (Deft) Petitioner 
Versus 

Smt. Saraswati Nandi РР (РИТ) Opposite party” 

West Bengal Premises Tenancy Act'(12 of 1956), Sec. 17(3)— Failure 
to deposit or pay amount within specified time fixed therefor— Court to strike 
out defence against delivery of possession— Statutory obligation of tenant 
for getting protection under Act, 1956— Applieation u/s. 17(3), whother 
governed by an rule of limitation. , : 

This: revision application arises out of an order of the trial court 
passed in a suit for eviction, striking out the defence against delivery of 
possession under section ио) of the West Bengal Premises Tenancy 
Act, 1956. 

Section 17(1) of the Act enjoins that the tenant shall within one 
month of the service of tho writ of summons on him deposit in court or 
pay to the landlord an amount calculated at tho rate of rent at which it 
was last paid, for the period for which the tenant may have made 
default. 

HELD: In the instant case, ft was ineumbent on the tenant to 

‚ deposit rents for the months in question or to file an application under 
Section 17(2) or appropriate sub-sections in order to avail of the protection 
under the 1956 Act. Para...6 

It could not be the intention of the Jostsiadire that Article 137 of the 
Limitation Act; 1963 would be applicable to an application made in a 
pending suit. ап -application for striking out the defence of the tenant 
for falling to comply with any provision of the West Bengal Premises 
Tenancy Act cannot be governed by any rule of limitation. 

Cases referred to :— ` 

(1) Gopal. Banerjee v. Manindranath Dey, (1966) 70 CWN 864 
(2) Bamapada Lahiri v. Smt. Jyotirmoyee Devi, 75 CWN 301 
(3) Kerala State Бено. Board v. T. P. Kunhallumma, AIR 1977 


SC 282 
"Dipankar Сира and M. M. Mullick . esse Jor Petitloner 
Ramapatl Roy | s see for Opposite party 


жін Rule No. 599 of 1979. 
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` The judgment of the Court was as fellows : — : 

This revision arises out of an order dated 19th Тару. 1979 passed 
by Shri М. К. SenGupta, the learned Munsif, 2nd Court, АНроге ` 
in T. S. No. 414 of 1972 striking out the defenco of the petitioner against 
: ejectment wader Section 17(3) of tho Wost „Bengal Premises ‘Tenancy 
Act, 1956. 

' 2. This suit was — € on 20th Dace ber; 1972 for ejeot < 
mont on the ground, of default in payment of rents for the months of May. . 
to August; 1972 and also on: the ground of plaintiff’s own use and | 
occupation. The summons being served on let” January, 1973, the 
defendant made his appearance on 24th January, 1973. In the written 
statement the defendant came up with a plea of payment of rent. The 
defendant having failed to move the Court undor Section -17 (2) of the 
„Act, -tho plaintiff was obliged to fils an application u/s. 17(3) of the Act 
on 14th - July, 1978. But on 9th August 1978 gu- application о/з. 17(1) of 
the Act read with’ section 151^ C.P. Code was filed praying for permission. 
to deposita sum of Rs. 638/- being Rs. 400/- as arrears of rent and - 
Re. 238/- as statutory interest, though in the petition, the plea of payment | 
was reiterated. There was also an nope u/s. 5 of the Limitation Act 
for condonation of delay. 

'3. Bythe impugned order defendant's application were са. 
and the one filed by the plaintiff u/s. 17 (3) of the Act was allowed. , ^ - 
ү '4. Mr. Dipankar Gupta, learned Counsel for the petitioner argues 

that the learned Мивві fell into an error in otriking out the ins 
without going into the question of plea of payment. According.- 
-him the ‘plea of payment can be adjudged: on evidenco at the timo of foal 
hearing of the suit, or at least at the time of hearing of the application , 
u/s. 17 (3) of the Act. By way of striklag out the defence, the defendant. 
has been debarred: from raísing the question of plea of payment at the * 
time of. final hearing. It is further contended by him that the tenant. 
defendant was under no obligation undor the facts and circumstances of 
`. the case, to file an application either u/s. 17 (1) or u/s. 17 (2) of the Act.. 
- Reliance is placed on the decision of a Division Bench of this Cours in 
the case of (1) Gopal Banerjee v. Afanindra Nath Dey, . reported in:.70 . 
. C.W.N. 864. The facts of that case wero quite distinct and can bé 
р distinguished. In that ense the plaintiff alleged that the tenant defendant 
bad defaulted in payment of rents since March 1964. The defendant 
tenant alleged that the ront for March 1964 was paid to the landlord Бу 
way ofan adjustment for one month's rent received by the landlord in- 
advance. "The point in that case was when & tenant raised’ the _ question 
that: the rent alroady paid in advance and lying with the landlord, should’ 
be adjusted againat the rent of the moath for which the default was 
alleged, as March 1964, could bo regarded as "default" within the meaning 
of: section 17 (1) of the Act. Their ee were ror ш ope that 


* 
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at the stage of Section 17 (1). such a contention onid not make the tenant 
a defaulter for the purpose of Section 17 (1). That question of default 
must have to be tried atthe suis on proper evidence, documentary and 
oral, for, ia most cases, it would depend, on the factual terms of the 
advance payment the fact of the advance payment, the question ef any 
demand for an adjustment. To strike off ‘the defence u/s. 17 (3) on the 
ground of non-compliance with Section 17(1) onsuch a contention of 
default which must have to await the ¢rial, would in view of thoir Lord- 
ships, be illegal. To dosoand to strike out the defence at that stage 
would forever bar the defendant from raising the question of default and. 
having it tried out. Я б 


`5. ` Мг. Ramapati Roy, the learned Advocate for the Opposite Party 
contends that the pstitioner in order to avail of the protection under she 
West Bengal Premises Tenanoy Act, should have complied with the 
provisions of Sections 17(1) and 17(2) of the Act. Но further contends that 
apart. from failure to deposit rente for the months of May to August, 
1972, the tenant committed defaults in payment of rents for the months 
of Febroary to July 1973 and September 1973,as the deposita for those 
months with the Rent Controller wore invalid. 


6. Herein there was no case that a month's rent was lying in 
deposit with the landlord. After appearance the defendant had been 
depositing rent month by month, but had not, got the plea of payment of 
rents for four months substantiated. The West Bengal Premises Tenancy Act 
gives a tenant c certain protection from ‘eviction. The plaintiff came up 
. witha specific case in the plaint that the defendant tenant was in 
arrears of.rents for the months of May to August, 1972. In the 
written statement the defendant took up the plea of payment. But before 
the filing of applieation u/s. :17(3) of tho. Act the: defendant took no 
steps whatsoever to have the matter adjudged, butonly on 9.8.78 the 
defendant sought permission of the Court .to deposit Rs. 638/- ав the 
plaintiff was alleged to have failed to grant receipts of rents for four 
months in question. - Thus the Court struck out defence for failure to 
doposit rents for the months of May to August, 1972 on or before 
1.2.1973—within one month from the date of service of summons. Again, 
after the institution of the sult, the deposits were to be made within 15th 
of each succoeding month. The provision of Section 17(1) is not 
controlled by Sections 21 and 22 of the Act. The decision in tho case of 
(2) Bamapada Lahiri v. Smt. eae Devi, reported in 75 CWN 301 
may be referred $0. 


7. Section 17(1) cucina that the 'tenant shall within one month of 
- tho service of the writ of summons on him deposit in Court or pay to the 
landlord an amoun? calculated at the rate of rent at which it was last paid, 
for the period for which tho tenant may have mado default. 


146 Smt..Sabitri Bala Mullick v. Alak Ranjan Paul [1980 (2) CLJ 


8. Ithas already been pointed out ¢hat (ће decision in the case of 
‘Gopal Banerjee v. Manindra Nath Dey (Supra) is not applicable to the 
fact of the instant case. I would accordingly hold that it was incumbent, 
on the tenant petitioner to deposit rents for the months in question or to 
file an application u/o. 17(2) or appropriate sub-section in order to avail 
of protection under the Act. Thus the contention of Mr. Gupta on the 
` point cannot be accepted. 

9. Next it is contended Ьу Мг. Gupta that the application u/s. 17(3) 
having no$ been filed within 3 years from the date of the servico of writ 
of summons was hopelessly barred by time. According to'him under 
Article 181 of the Limitation Act, 1908 the operation of the article was 
limited to applications made under С.Р. Code, but Article 137 of the 
Limitation Act of 1963 applies to applications under all Acts....In support 
of his contention he has referred tothe decision of the Supreme Court 
in the case of (3) The Kerala State Electricity Board, Trivandrum у. Т. Р. 
Kunhaliumma, reported in A.I.R. 1977 S.C. 282. | | 

10. In reply it із pointed oub by Mr. Roy that Article 137 would, 
not be applicable во any application filed in а ponding suit. 15 could not 
bs the intention of the legislature ¢hat Article 137 of the Limitation Act, 
1963 would be applicable to an application made ina pending suit, an 
application to strike oüt the defence of the tenant for failing to comply 
with any provision of the West Be ngal Premises Tenanoy Act cannot be 
governed by any rule of limitation. 

11. In the result, the application for revision fails and it stands 
rejected with costs. Advocate’s foes assessed at 5 Gms., The rule is. 
discharged. 

Let the records be sen$ down forthwith. 

N. C. S. 


^ ' [CIVIL APPELLATE JURISDICTION ] 
- Before Mr. Justice Mano] Kumar Mukherjl 
Decision : May 21, 1980 Р 
Smt. Sabitri Bala Mullick & Ors. 4. Appellants 
Versus 

Alak Ranjan Paul & Ors. ES TS Respondents* 

Civil Proceduro Code (V of 1908), Sec. 47 & Or. 31, rules 10 to 24— 

Scops and intorpretation — Application for amendment.of original execution 
petitlon—Duty of executing court. j 
_ The scheme of Order 21 of the Code of Civil Procedure and Я 

the provisions of Киев 10 to 24 thereof, which are relevant for the present 

purposes,.make the position abundantly clear. Rule 10 speaks of the 


* Second Miscellaneous Appeal No. 17 of 1978. 
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А = : \ 
cours where an application for execution is to be filed. Rule 11(2) 
specifies the particulars to be incorporated in an execution application 
to be filed in such a Court. Rule 17 prescribes the duties to be performed 
by the court on receiving the execution application. Sub-rule (1) thereof 
castsa duty upen the court to scrutinise the application to ascertain 
whether such of the requirements of Rules 11 to 14, as may be applicable 
to the caso have been complied with or поё and directs the court to 
give an opporiunity to the decree-holder for remedying any defect that 
may be there within a time $o be fixed by it. Sub-rule (4) says that 
after the application is admitted the court should make necossary entries 
in the proper register and proceed with the execution in accordance 
with the subsequent provisions of Ordez 21 of the Code. Is io held in 
the instant case that the receipt of. an application as envisaged under 
Sub-rule (1) and the admission of the same under sub-rule (4) are two 
distinct things and stages of the proceeding and the amendmonts in 
respect of an application under Rule L7 can be made only before the 
same is admitted after scrutiny of the Court. Once thoss formalitica аге 
complied with, Rule 24 comes to play to enable the court to ргоовей 
with the execution. Having regard.to the fact that in the present case 
the writ af attachment of movables was taken.out after the execution 
application was filed, the provisions of Rule 17 of Order 21 of the Code 
could not be iavoked for allowing the application of the decree-holder to be 
amended by incorporating the prayer for recovery of possession. (Para 12) 


The.amendmont that was allowed in the instant case, permitting 
the decree-holders to recover possession of the suit lands, has the effect 
^ of substantially altering the character of the execution proceeding which 
was for realisation of the decretal dues. But the said application for 
amendment filed by the decree-holders seeking to amend the application 
for execution by incorporating the prayer for recovery of possession of 
the suít properties ought not to have, been allowed by the executing 
court. Consequenily the ordor allowing the said amendment and all 
subsequent orders for execution are liable to be set aside. 


^ 


Cases referred to :— : 


(I) Asgarali у. Troilakya- Nath Ghose, ILR 17 Cal 631 
‚ (2) Janki Sahu Trust у. Ram Palat, AIR 1950 Allahabad, 580 
(3) Rohini Kumar Roy v. Krishna Pada Roy Choudhuri, 39 CWN, 1144 
(4) Kallpada Sinha v. Maha Гихті Bank Ltd., AIR 1966 Cal. 585 
(5) 4. С. Sanyal v. К. M. Мойга, 79 CWN 546 
(6) Shekenderali v. Abdul Rashid, 45 CWN 903 
Shyama Prasanna Roy Chowdhury, Puspendu Bikash Sahu and 
Deboprosad M ukherjee | ees se fOr Appellants 
Manindra Nath Ghosh and Hazarl Prosad Roy Chowdhury 


" 
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The judgment of the Court was as follows :— ` 


‘This second miscellaneous appeal stems from a proceeding under ' 
section 47 of the Code of Civil Procedure. 


2, The facts and ciroumstances leading to the instant appeal are ag 
follows : :— 


-Fakir Chandra Pal, tho КР КИК of the contesting 
reapondests. insiituted a Title Suit, being No. 200 of 1964 in the filo of 
Munsif, Ghatal, seeking declaration of his title in respeot of the lands 
described in the three schedules (Ka, Kha & Ga) of the plaint. He also 
prayed for confirmation of possession in reapeot of the lands described in.; 
schedules ‘Ka’ and ‘Kha’ and recovery of possession in respect, of schedule: 
‘Ga’ in the plaint, which is a part of ‘Ke’ schedule. The suit was deoreed 
by the trial court on June 25, 1966. Satya Sadhan Mullick, the 
defendant No. 1 in the suit and the predecessor-in-interest of the peti- 
tioners herein, preferred an appeal against the same and the learned 
Subordinate Judge, Firat Court, Midnapur, allowed the ‘appeal, 
remanded the case back with necessary directions for re-hearing. On 
remand the suit was again decreed by the learned Munsif, Ghatal on 
March. 29, 1968. Satya Sadhan Mullick again preforred an appeal and: 
the Additional District Jadge, Second Court, Midnapur, dismissed the - 
appeal on December 14, 1968. - Aggrieved thereby Satya Sadhan preferred 
am appeal to this Court which was‘ultimately dismissed on July 2,1975. 

‘3. During the pendency of the second appeal in this Court, the © 
plaintiff-decree-holder filed ‘an execution case, being Title Execution Case - 
No. 8 of 1969 bofore the Munsif, Ghatal, for realisation of decretal dues 
of tho suit and of the first appeal by selling the movable properties of the 
judgment-debtor. Pursuant thereto a writ of attachment of movable proper- 


tíos was taken out on April 8, 1969 but it was returned unserved. Satya `` 


Sadhan, the judgmoüt-debtor, entered appearance in the execution onse on 
April 23, 1969 and prayed for stay of the execution case pending disposal 
of the second appeal. On June 19,1971 the decrec-holder filed an appli- 
cation for amending the execution petition by deleting the prayer for sale 
of movables and substituting therefor sale of immovable properties of the 
judgment- -debtor and the amendment was allowed by an order passed on 


. the self:same day., On July 6, 1971 an application for further. amendment - 


of the execution petition was filed by incorporating a prayer for recovery - 
of possession of the properties described in ‘Ka’, ‘Kha’ and.'Ga' schedules ' 
of Title Suit No. 200 of 1964 without, however, serving any copy of tha 
same upon the judgment-debtor. This application was allowed exparto 
by the executlag court'by its order No. 9 dated July 15, 1971. On August 
6, 1971; the decree-holder #108 another application for stay of the execu- - . 
Чөп case and this application was also allowed oxparte on Augus: 11, 
1971. Surprislagly however, the- executing. court by its. order. No. 14 
dated August 17, 1971 isoued a writ for sete of possession iple" 
of the earlier віду order. : 


s 
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4. On September 10, 1971 the judgment-debtor, through one of 
his employees, filed an application for stay of the execution case pend- 
iog disposal of the-aecond appeal fled in this Court. On the self-same 
‘day another application was filed on behalf of the judgment-debtor stating 
that he (the judgment-debtor): was in jail on political grounds and the 
decrec-holder was giving out that he had recovered possession of the suit 
lands. Accordingly a prayer was made to restrain the deoree-holder 
from interfering with the possession of the judgment-debtor till further 
orders of the High Court. The executing court, by its order No. 15 passed 
on that day, asked the judgment-debtor to filz an affidavit and noted in 
the order that the possession was delivered to the deoree-holder in execu- 
tion. On September 17,1971 the judgment-dobtor filed another applica: | 
tion, through his employee, ^ stating that the judgment-debtor was 
actually cultivating the suit lands and praying for an order restraining 
the decree-holder from cutting paddy from the suit lands. This 
application was allowed by the court by its order No. 17 dated 17.9.71 
and the decree-holder wae restrained from cutting paddy till November 
30, 1971. By a subsequent order dated November 30, 1971 the stay was 
extended till January 3, 1972. ‘ 


5. In the meantime, the High Court admitted the second appeal 
preferred by the judgment-debtor and issued on interim order directing 
` the parties to maintain the status quo. This court also directed tho 
judgment-debtor to deposit the decretal dues within February, 1972. Ia 
terms of the said order the execution case was stayed and the judgment- 
debtor deposited the decretal dues. On March 28.1972 the executing 
court recorded an order to the effect that the execution case stood disposed 
of on full satisfaction. The second appeal preferred in this court (S.A. 
I14 of 1970) was dismissed on July 2, 1975 and on July 12,1975 the decree- 
holder filed an application before $he oxecuting court for vacating the ordor 
of stay earlier passed, in view of the dismissal of the second appeal. This 
application was allowed and the order of Stay earlier passed was vacated 
on July 12,1975. It having been brought to the notice of the executing 
court that by its earlier order dated March 28, 1972. it disposed of the 
execution case on full satisfaction, the court vacated by his order No. 28 
dated July 22, 1975, the order passed on July 12, 1975. 

6. Thereafter, on November 11, 1975 the judgment-debtor filed three 
applications in the said execution case. In the first of thoss applications 
the judgment-debtor prayed for setting aside the order No. 25 dated 
March 28, 1972, by which execution case was disposed of on full 
satisfaction, on the ground that the execution cass had earlier been stayed 
by the order of the-High Court and as such it could not be disposed of, 
pending the second appeal. The second application was under section 47 
read with section 151 of the Code of Civil Procedure wherein it was 
contended that the decree-holder prayed for confirmation of possession 
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inrespect- of ‘Ke’ aad ‘Kha’ schedule lands and recovery of possession of 
‘Ga’ schedule land and obtained decree for. such relief and as such the . 
decree-holder could not pray for recovery of possession of ‘Ka’ and ‘Khe’ | 
schedule lands. instead in execution of the said decree. - The judgmént- 
debtor accordingly prayed for setting aside the orders passed -on and. from 


15. 7. 71 во 10.79. 71. This application was registered aa-J. Misc. Caso, ` ў 
No. 82 of 1975. In the other application the judgment-debtor prayed. for, | 


temporary injunction restraining the decree- holder from, interfering with 
his possession inrespect of. the suit lands till disposal of, the Misc. Case., 


7. ‘After hearing the partiés on' those applicatione (he. executing 
court. found that, the plaintiff/decree-holder filed Title Suit No. 200 of ` 


1964 for confirmation of possession upon -declaration of title inrespéct оѓ: . 


‘Ka’ and ‘Kha’ sehedule lands and for recovery of possession of ‘Ga’ 


. schedule land and not for recovery of possession in respect of all tbe. suit, 


lends as prayed for by the decree-holder. The learned court further found- 


‚Фй the decree passed by the trial court in. Title Suit No. 200 of 1964 | 


was:void and without jurisdiction being of the view that the sult waa 


- .. barred by limitation во far as it related to -declaration of title and сорӣг-, 


mation of possession in respect of ‘Ka” and ‘Kha’ schedule lands, and · 
that the decree-holder was entitled, in-execution of the decree, , to recover * 
possession of ‘Ga’ schedule land only and not ‘Ka’ and ‘Kha’ scheduled = 

lands, This relief was also not made ‘available to tho decree- -holder as 
the executing court found that the ‘Ga’ schedule land was not properly 
described and the decreo as such was inexecutable. The executing court 


_ also found that the.orders earlier passed by -the court from 15. 7. Tito >` 
- 10.9. 71 were contradictory in nature and. were also in violation of the ` 
- order of.etay granted by tbe High Court. For ‘all these? considerations . 


the court by its. order No. 46 dated 10. 1. 16 allowed. the Misc. -` Case 
holding that the decree-holder could: not claim : ‘recovery. of possession of. 
‘Ka’, ‘Kha’ and ‘Ga’ schedule lande оп the basis of the decree obtained in: 


` Title Suit No. 200 of 1964 and also get aside the order Nos. 9 to 15 


passed by it during the period from 15:7. 71 to 10. 9 71. 


8. Aggtieved thereby the. heirs of tho deoréccholder Gie diéd ja. La 


the meantime)preferred an appeal against the heirs of the judgment-debtor 
(who also died in the meantime) and the learned’ Subordinate Judge, 
Second Court, Midnapur, allowed the appeal, set aside the order of the . 
learned Munsif and directed him to proceed with the execution case from: 


- the stage as it was prior to the passing of order No. 25 dated March 28," | 
1972. In allowing the appeal the learned Judge found on perusal- òf ths Ws 


judgments -passed in ‘the suit and the appeal preferred therefrom that the: 
plaintiff/decree-holder was awarded a decres for recovery of possession 


"of the entire suit lands though the suit’ was . one for confirmation. of 


f 


possession of “Ка? and ‘Kha’ schedule lands and. for recovery оѓ ‘Ga’. 
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"schedule land.’ The learned a further found that though the order 
No. 25 dated 28. 3.72 was clearly illegal as it was passed during the opera- 
tion “of the order of stay: passed by this court, the order Nos. 9 to 15 
passed by the executing Court were valid: and ‘good orders. Hence this 
“Second Misc. Appeal by the judgmeñt-debtors. . 

(7 9. Mr. Shyama Prasanha Roy Chaudhuri, the learned Advocate 

` ‘appearing for the appellants, raised three points-in support of the appeal. 
Ho firstly contended that the application. made by the decree-holder 
for amending the ‘execution petition, earlier filed for realisation of costs, 
by incorporating prayer for recovery of possession therein was not legally 
maintainable as it- changed the entire character of the execution petition 
and the executing court was, not justified Ча’ allowing such amendment. 
He next. contended that even if:auch ` ‘application for amendment was 
permissible in law, the learned Munsif was not justified in allowing the 
said amendment without giving an opportunity to the petitioner of being 
heard, more particularly when the .judgment-debtor had already entored 
appearance. He lastly contended that on perusal of the judgment and the 

“decreé passed in the Title Suit, it will be crystal cloar that the decree was 
for confirmation of possessinn in respect ‘of ‘Ka’ and ‘Kha’ schedule lands 
and not for recovery of possession- in respect thereof and as such the 
Secs petition filed for such тертеу of possession was not maintain- 
able 

10. Mr. Ghosh, the learned Advocate appearing for the decroe- 
holders/respondents, on the other. hand, contended that there was no 
provision in the Code of Civil Procedura which - de-barred the court from | 
allowing an amendmens seeking recovery of possession in an execution 
petition filed for realisation of decretal costs. According to Mr. Ghosh, 
on the contrary Section 151 read with séction. 153 of the Code of Civil 
Procedure gave ample powers-to tho court to allow such amendments. 

: Mr. Ghosh mext.contended that the decree which `was sought to be 
executed was-one for recovery of possession of the entire suit lands and aa 
such the same was clearly executable. Mr. Ghosh, however fairly conceded - 
that the learned Munsif should have given opportunity to the judgment 
dabtor.« of being heard before allowing the application for amendment. 

_ IL.’ In elaborating his first contention Mr. Roy Chaudhuri firstly 
| referred to rules 11(2) and. 17 of Order 21 of ihe: Code of Civil Procedure 
(hereinafter referred to aa tho Code). and submitted that an application 

І for execution made,undor the former can be amended only in the manner 

‘and at the stage provided for uder the latter and once steps were taken 

under rule 24 for. the. execution ‘of the ‘decree shere was no scope 

for” further amendment of the execution: application. In support 
of his contention Mr. Roy. Chaudhuri relied upon the Full Bench deci- 
sion of this High Court in the case of (1), Asgarali v. Troilakya 

. „Май Ghosh, reported. in ILR Vol. XVII, Cal. page 631 and tho Full 


9 
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Bench decision of the, Allahabad High Court in the case of (2) Janki 
Sahu Trust у. Ram Palat, reported in AIR 1950 Allahabad, page 580. 
These two decisions undoubtedly support the contention of Mr. Roy 
Chowdhuri that after process for-execution:is issued, rule 17 of Order 21 
. cannot be invoked for amendment of the execution application. 

12. The scheme of Order 21 and the provisions of rules: 10 to 24 
thereof, which are relevant for our present purposes, make the position 
abundantly clear. Rule 10 speaks of the Court where an application for 
execution is to .be filed. Rule 11 (2) specifies the particulars to be incor- 
porated in an execution application to be filed in such Court. Rule 17 
prescribes the duties to be performed by the Court on receiving the : 
execution application. Sub-rule (1) thereof casts a duty upon the Court 
to scrutinise the application to ascertain whether such of the requirements - 
of rules 11 to 14, as may be applicable to the caso, have been complied 
with or not and directs the Court to give an opportunity to the decree- 
holder for remedying any defect that may be there within a time to be fixed 
by it- Sub-rule (4) says that after the application is admitted the- Court 

' should make necessary ‘entrics in the proper register and proceed with the 
execution in accordance with subsequent provisions of Order 21. In my 
considered view receiving of an application as envisaged under sub-rule (1) 


and admitting of the same under sub-rule (4) are two distinct things and | ., 


stages of the proceeding and the amendments іп respect of an application 
under rule 17 can be made only beforo the same is admitted after scrutiny 
` of the Court. Once those formalities are complied with, rule 24 comes 
into play to enable the Court to proceed with the execution. Having regard 
to the fact that in the instant casé writ of attachment of movables was 
4oken out on April 8, 1969 after the execution application was filed on 
April 7, 1969, the provisions of Order 21 rule 17 could not be invoked 


for allowing the application of the decree-holder for incorporating the ` 


prayer for recovery of possession. 
. 13. It has next to be decided whether Sections 151 and 153 of. the Е 
Code’ can be invoked, for amending an execution application ' after 
process has been issued under Order 21 rule 24, as contended by Mr. 
Ghosh. Mr. Ghosh, in support of his contention, relied upon the case of 
(3) Rohini Kumar Roy у. Krishna Pada Roy Choudhurt, reported in 39 
Calcutta Weekly Notes, 1144 ; (4) Kalipada Sinha v.. Maha Гихті Bank 
Ltd, reported іп A.I.R. 1966 Cal. 585; end (5) 4. C. Sanyal v. В. M. 
Moitra, reported in 79 Galcutta Weekly Notes 546. 

14. In the case of Rohini Kumar Roy (supra) an application for 
execution was put in by one of the decree-holders and the prayer was for 
execution not of the hole decree but in respect of the share of the appli- . 
cant, that is to say, the application was not in the form prescribed by 
Order 21 гше 15 of the Code. The judgment-debtor filed an application 
under Sectlon 47 of the Code stating t that the application was. not in order 
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and the РЕБЕ ТЕ could not proceed on the said application as one of the 
acveral joint decree-holdezs was: not entitled to pray for execution in 
respect of his share of decree but was bound to. pray for execution ofthe 
whole deerce for the benefit of himself and the other. decree-holders. The 
learned Munsif gave effect to that objection and dismissed jhe application. 
In the appeal the decree-holder prayed for amendment of his application 
for execution and he stated that he wished fo proceed for the realisation 
of the entire amount due under the ..decree for ` his benefit and for the 
benefit of the other decree-holders. The learned Sub-ordinate Judge, who 
heard the appeal, allowed the same and remanded tho case to the Court of 
first instance in order that execution might be proceeded with after 
necessary amendment of the application for execution. Against he said 
order the judgment-debtor preferred'an appeal to this Court and contended 
that the learned Subordinate Judge. had no power to direct the said 
amendment as the power of an executing Court in respect of amendments 
were defined in Order 21 rule 17 and in no case applications for amendment 
should be allowed which did not fall within-the scope of the said rule. 


“+ Tn rejecting the said contention a Division Bench of this Court held that 


the Civil: Procedure Code was not exhaustive and thero was always the 
powers of the Court to make orders in the inierest of justice. 


15. Is further held that Sections 151 and: 153 of the Code entitled 
the Court to allow an amendment of a petition for execution of а decree 
‘in the interest of justice. Since the Court found that the objection was of 
a technical nature, it dismissed the appeal preferred against the amendment. 

16. The above caso was quoted with approval in the case of 
Kalipada Sinha (supra). In that case the decree-holder was one 
“Mata Luxmi Bank Ltd," and it was described as such in the exocution 
petition. An application preferred by the decree-holder ќо the Central 
Government under section 21 of the Companies Act, 1956 for 
. Change of its name from “Maha Luxmi Bank Ltd” to “Maha Luxmi Bank 

and Trading Co. Ltd." having been allowed and necessary certificate of 
incorporation in the new name having been issued by the Registrar of 
Joint Stock Companies, Calcutta under Section 23 of tho Companies Act, 
' 1956, it made an application before the executing Court for amendment 
of the. petition for execution by altering the Bank's name to the now 
name in which,it had been incorporated. This. Court rejected the objection 
of the judgment-debtor for such amendment being allowed and tho Court 
held relying upon tho "judgment in the case of Rohini Kumar Roy 
(supra), that there was no substance in that contention. 

17. In the case of A.C. Sanyal (supra) ° the decree-holders filed 
two applications for execution of & money decree with & prayer. for arrest 
and detention of the judgment-debtor. After sometime each of the two 
decree-holders asked for assistance of the executing Court for realisation 
of the decretal sum by attachment and sale of immovable properties of 


hd 


©1545 ‘Smt, Sabiri Bala Mullick v. Alak Ranjan Poul. — [1980 (2) CLJ - 


the | judgment- debtor dvi that prayer was not initially madel in any of 
the-iwo- applicatione for execution. That prayer was allowed and when 
° attachment of the immovable properties of tke judgment-debtor , was mada, 


the dacres-holders came to know that the said properties: were subject to 


. attachment in execution of another decree for- ‘a large amount. The 


decree-holdera’ thereafter applied again before the executing Court for . 


amendment of -the execution seeking assistance of the cours Бу. 
attachment and sale of movable properties..of the judgment-debtore. - 


Аз the prayer was allowed the judgment-debtor preferred an appli- 


' - ention under Section 151 of the Code. The matter ultimately came up to- 


. this .Сойге and this Court rejectiag "the contention of. the judgment- 


debtor, held that she decree-holders, when filiag applications initially - 
might have asked for all. or any of the. five modes of assistance provided | 


in, clause D of sub-rule of rulo ` 11 of Order 21, but-he asked for 
assistance by only one of those several. modes and tbat should not be 


any "ground for rejecting hie application for amendment seeking assistance. 
in other’ modes.- The Court held thai ' the executing Court had ample: 


* power ‘under Sections 151 and 153 of tio.Cede to allow an amendment . 


of potition for execution of a-decree filed under -Order 21 rule 11, of the 
Code and relied upon the” cases of Kalipada ue end. Rohint Kumar 
Roy, (supra). . 


„18. The above decisions unequivocally ls: down „Athe - proposition 


ЕР аз 1o execution application can..be allowed in the interest 


of justice even if—and also ata stage when— Order 21 rule 17 cannot be ` 


_ invoked, by davoking the provisions. of Ssction 151 and 153- of the Code. 


< 


The quostion however still remains whether ап amendment: which seeks | 


to change the nature and character of the execution application, can be ' 


~ allowed. Aa stated earlier, in the instant case the execution application 
‘initially filed was for: realisation of the decretal dues and by. the 


T amendment the decree-holder prayed. foi recovery of possession of the- - 


suit lands.. There is no manner of doubt that the amendment completely 
‚ changed ‘the nature and character of the-execation application ; ; and it was 
not ове of those amendments which was.of-a technical nature or by which, 


the decree-holder sought assistanco of the Court. for its execution in-a' 


` different mode other than in which . it was earlier prayed for as in the 
decisione cited above. : SA 


19. Mr. “Ghosh however’ байа “thas for the interest of justice ' g 


- such an dmendment could be allowed as after’ all the execution application: . 


was filed to obtain the reliefs granted under the decree. Relying Upon 


the Division Bench judgmentin thc ‘case of (6) Shekenderali v. Abdul ~ | 


Rashid, reporied in 45 Calcutta Weekly Notes, 903. Mr. Roy Chaudburi 


en the othor hand, contended that an amendmont which-would change the . 


` character and somplexion of tke execution procesding could not be: 
. allowed. de a ee aa MAS 


+ 


> 


я 
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= ‚20. là ‘the case of Shekenderali (supra) the PLNS -holders obtained 
m des for, rent againn- thé .jüdgment-debiórs ‘on February 8,' 1924 

amounting to- Вв, 6, 127.15. -The.décreo, was put inte execution and by 
' the time the. last: execution case was: instituted on February 6, 1936 the 
: decrée-hdlder had succeeded only in realisingt the sum ої. Re. 250/-. In 
-the last execution case they had: asked for attachment ef the movable: 
. properties of the judgment-debtora and ‘as a last resort, for execu- 
tion ‘by arrest of the judgment- debtors. _In the last columa of the appli- 
cation. was included a list of properties against which the decree-holdera 
, Wished to proceed, During the: ‘course of the execution proceedings some 
of: the judgment-debtors | рш forward а claim i in their capacity ав Mutwallis 
of the propertica ' which were sought to be attached contending that those 
wore exempt from attachment. . This- objection was allowed and thereafter 
the decree-holders filed a suit under the provisions of Order 21 rule 63 of 


. the Code. The sale of the attached movable properties of the judgment- 


_ debtor only resulted in the realisation of а small sum towards the decretal 
| ‘dues ; ;,80 the- decree-holdars -filed-a further list of properties in the postes: 
ў віоп of the judgment-debtors and asked. for. the permission ` of the Court 
. , to, proceed against those properties which were mentioned in a petition. 

> The judgment-debtore filed an ‘objection: under Section 47 of the Code 
, and after hearing the application the objection ‘of the judgment-debtors 
was dismissed.. Against the said order an appeal was preferred. It was 
urged'on behalf of the appollant-in that case that the application filed by 
the decree-holders for proceeding against the properties subsequently listed 
: was in effect, а fresh application for execution and was therefore time 
‘barred. “To decide the point raised by the appellant Ezley, J. spenkiog 
fer, the Court discussed the апі cases decided by this Court ond 

observed ao follows : me. 

“To my, view, the. following ейн panes may be deduced 

- from the above cited cases. The law requires’ that a decree-holdor in 

‚ executing a decree’ should ‘indicate in his application for execution 
. е various modes of exccution, which he wishes the Court to adopt. 
. He: should also. ag far as possible. indicate. the properties of the judg- ` 
ment-dobtors against which execution proceedings should be taken, 

it ‘being of course understood: that he should not take execution 

| proceedings against moro iteme of .proporty than he conaiddrs sufficient 

‚ to satisfy: his decree. Providad the “application for execution iz in 
‘accordance with law and has been duly registered, ifa subsequent appli- 


cation is filed for: the purpose of smending the list of properties. ^ 


against which the decree-holder wishes 60 proceed, the Court is vested 
with a reasonable discretion. to deal: with the matter according to,the 
` circumstances:of the'case: Of course, to accept euch a petition would 
result in effect in the amendment of the application for execution. 
Such an amendment should not bo ‘allowed, if i$ haa the effect of 


ro в 
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; substantially em the character of the йөр proceedings, but in 

а case such as that with which we are now dealing, in which i$ was 
discovered on the objection of the. judgment-debtors themselves that 
execution could not proceed against the. attached properties, I am of ` 
opinion that the Court would exercise à reasonable discretion in 


accepting a supplementary petition such as that which was filed by ‘the 
decree-holders on the 10th November, 1938”. 


21. As in my view the amendméné, that was allowed in the instant 
case, permitting the decree-holdera to recover possession of the suit 
- lands, has the effect. -of substantially altering the character of the execu- 
‘tion „proceeding which was for realisation of the decretal dues and since 
lam: bound by the above decision, I must. hold that the executing Court 
was not justified in allowing the application filed by the deoree-holder 
n July 6; 1971 for amending the petition for execution, by incorporating 
. thé prayer for recovery of possession of the suit properties. Consequently - 
the' order ‘allowing the said application and all subsequent orders for 
auch’ execution. must be set aside. Since the first ‘point of Mr. Roy 
^ -Chowdburi euccesds the other questions involved in this appeal need not 
be decided. This judgment however will not preclude the deoree-holder. 


"фо file а, fresh petition. for execution, sought for by the amendment, if it | 
would be otherwise maintainable in law. -. 


22. Та the result the appeal succeeds and the same їз hereby attowed: 

The impugned judgment.and order of ihe Additional District Judge are 

hereby set.asido and those of the ‘learned Munsif modified. The learned 

Munsif is directed to finally. dispose of the exeoution case filed for 
- realization of the decretal dues ‘by passing an appropriate order directing’ 

payment ‘ofthe .decretal duos, which has since been deposited by the 
' judgmeni-debtora, to the decree-holders. In the circumstances of е ‘саве 
- there will be no order as to, costs. E Ў І | 

V RR. | 


-a 


— 
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[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Sabyasachi Mukharji 
i Decision : March 6, 1980 
Niva Das Gupta ` е Petitioner 
. Versus 

State of West Bengal & Or. . RT Respondents* 

Constitution of Yadia — Article 14— Discrimination—Inter-se seniority 
to be determined from date of absorption and nor from any other date as 
Indiested in any other Service Rule. 


Service — Temporary employment— Continuous Service — Absorption 
in service with permanent status by а Government Communication — 
Petitioner becoming part of the staff of Education Diroctorate—Inter-se 
seniority, how to be determined in the present case. | 

The pstitioner was appointed by tho D.P.L, West Bengal on a 
temporary basis to act aa clerk-cum-typist in the office of the Chief 
Inspector attached to the Education Directorate of the State Government. 
By an order dated 16.10.68 permanent retention of the said post of clerk 
cum- typist in the Office of the Chief Inspector, Physical Education and 
Youth Wolfare Officer was sanctioned by the State Government. By another 
order dated 12.2.70, the petitioner, who had been in continuous sorviee 
for more than 5 years was declared to ba absorbed in service with per- 
manent status in the post of clerk-cum-typist to the Chief Inspector with 
effect from 9.7.67. By an order dated 11.10.71 the designation of the 
. Post of the Chief Inspector,Physical Education was changed to the Director 
of Public Instruction (Physical Education), West Bengal. There ia а commu- 
nication dated 14 7.79 which the petitioner says, has prejudically affectod 
his interests. Hence the Rule. i 

HELD: The question is whether the petitioner actually belongs to 
the Education Directorate. The communication dated 15.2.57 along with 
the subsequent communications specially makes it quite clear that the peti- 
tioner became part of the staff of the Education Directorate since 1961. 

The inter-se seniority of the persons, subject to the modifications 
mentioned in the two Rules dated 6.5.69 and the Rule dated 8.10.69, should 
be determined in the manner directed, i.e., from the date of Joining in the 
Department or the Directorate. In the order date 14.7.79 it was stipulated 
that the Office of the Deputy Director ‘of Public Instruction would be 
treated as part and parcel of the Education Directorate with effect from 
38.7.93. The stuff attached to that officer would be treated with bottom 
seniority with effect from 28.3.77. That ts the grievance of the petittonar. 
Having joined the Direetorate, the’ inter-se seniority must be determined 
from the date of absorption tn the Directorate and rot from the date 28th 
March, 1977 and that should be the princlple. Otherwise the principle 


* Matter No. 858 of 1979. 
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would be violative of - Article 14 of ‘the Gonstitution of India. That 
being the posttion the Government should ignor the communtcation dated 
14.7.19. апа determine the senlority of the petitioner in accordance with 
the communication dated 28.3.77 in conjunction with the three rulos framed `. 
under Article 309 of the Constitution ie. 2 n dated 6.5.78 and the ‘rule 
dated 8.10.69. ` i 

е Cases referred to :— E 

(1) 'S. P. Patwandhana v. State of Maharashtra, AIR 1977 $c 2051 

(2) -Sarit Kumar Banerjee v. State of West Bengal, CR No. ' 4816 (W) 

of 1978 (an шерне decision Sabyasachi Moukharji 1). 


‘Siblal Bose Leer ee SOF Pétitionar 


^, 


Arun Prakash Chatterji, ( Жаай Counsel) 2^ аа ӨЙ eor Respondents: : 


' The judgment of the, Court was as follows :— 


| ^^ ' Thé petitioner in this case was appointed, by the Director of Publio ' 


Instruction, West Bengal оп a temporary basis to act as clerk-cum-typist 


Officer, West Bengal attached to the Education Directorate of the Govern- 
ment of West Bengal for а period upto’ 28th February, "1962 ‘with effect. 
fróm ist December, 1961. By an order dated 16th October, 1968 per- 


7 manont retention of the said post of clerk-cum-typist іп : ће office'of the 


Chief Inspeotor, Physical Bducation and Youth Welfare’ Officer, West. 
Bengal was sanctioned by the Government. By another order dated 12th 


' February, 1970, the petitioner, who ‘had been in continuous service for 


- more than five years was declared to be absorbed іп service with permanent 


status in'ths post of clerk-cum-typist to the Chief Inspector, Physical 
Education and Youth Welfare Officer, Wast Bengal with effect from 9th , 
: July, 1967. . By an order dated 116h October, 1971 the designation of tho 


‘post of the Chief Inspector, Physical Education was ‘changed to the | 


Director. of Public Instruction (Physical Education), West: Bengal. 
Batweon 15th February, 1975 and 31st December, 1975 the petitioner was 


appointed to officiate as second clerk-cum-accountant in the office of the ` 


: Deputy Director of Public Instruction (Physical Education), Thereafter, 

there wore several orders with which I am not concerned. It appears by an 
‘order dated 28th March, 1977 which is annexed‘at page 27 to the m 
«petition, the Govornment directed es follows : 


*2. “Although the Office of the Chief Inspector, Physical Educa- 


tion since re-designated Deputy Director of Public Instruction (Physical 
Education) has been functioning ss a Section of the Education 
‚ Directorate, no formal orders specifying the status of the office of the 
Deputy Director of Public Instruction (Physical Education) wore issued. 
3. The Governor із now pleased to order that tho office of. the 
Director of Public Instruetion (Physical Education), along with its 


А 


al 
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1... Second Clerk-cum-aocountant : — опе 
9252027 Stenographer ee f — one 
‚3. Peon ` (4 \\—— ene 

4. Clerk-cum-typist | ^. | — one 

* 5. Lower Division Clerk. - —: Two 
6. Orderly peon; ‚у ^ — .Two 


"present Staff as noted in the "margin be treated as part and parcel of 
she Rducation Directorate with effect from the 18$ April, 1961.” 
The -potitioner’s grievance is that in supersession of that direction 
dated 28th March, 1977, the Gevarament on the 14th July, 1979 inter alia 
‚ passed the following directions : 
$ “The Office of the Deputy Director of Public Instruction (Anglo 
Indian Schools) has been treated as part and parcel of the Educa- 
tion ‘Directorate with effeot.from 26th July, 1973 in terms of 
Government order No. 677-Bdn. (a) dated the 28th March, 1977. 
' Government directs that she ‘existing staff referred to in para 2 of the 
^ said- order may, at thoir option, be absorbed in their renpectivo posts 
now "held by them іа the Education Directorate main set up with 
2 "bottom 3 seniority with effect from 28th March, 1977.” 

2.:. Upon this, the petitioner challenged the said communication 
dated 14th July, 1979 under Article 226 of the Constitution and asked for 
quashing of-the said communication and for a rule nisi calling upon the 
respondents o show cause why an order, direction and/or writ in he 
nature of mandamus should not be issued commanding thom to declare 
and/or absorb the. petitioner as a-staff of the Education Direetorato with 
due seniority since 1961. 

3. A rule nist was issued. Learned Standing Counsel for the 
Government appearing for the State of West Bengal urged before me two 
points, viz. that the petitioner was actually not treated asa part of the 
Education Directorate. Though the Deputy Director of Physical Edu- 
cation became part of the Education Directorate, the staff attached to 
him, laclüdiag the petitioner did not become part of tho Education 
Directorate, it was submitted. As. such, his submission was that though 
the petitioner joined the Education Directorate his length of service would 
' be determined from the length of his service in the Directorate of 
Education though the petitioner claims to bo in the Education Directorate 
from 1961. Secondly, the learned Standing Counsel for the Government 
submitted, shat in view. of the rules framed under Article 309 of the 
Constitution on 8th, October, 1969. aud two other rules dated 6th May, 
1978 the petitionor's seniority should be determined in accordance with 
those rules framed under Article 309 of the Constitution. 

4, Therefore, one is the factual question whether the petitioner 
actually belongs to thio Directorate. The question is dependant mainly 
on the interpretation of the ошашон dated 15th February, 1967 
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which clearly stipulated that ¢he Chief ебе ef Physical Educatios 


: Youth Welfare will be attached' to -¢he headquarters of the Education .. 


Directorate. Normally, it is not conoclvable that the post would be 
attached to tho Education Directorate and. the staff atiached to that post 
would belong to another Directorate. Be that as it may, paragraphs Ih 


and ЇЇ of the communication dated 15th February, 1957 which are appea- . 
ring at pages 17-18 as а part of Annexuro A to the petition specifically , 


mention that the staff were, however, attached’ io the Education Direc- 
torate, It is clarified bv the communication dated 28th October,. 1961, 


which is algo appsaring at page 19 as partof Annexure Ato the petition .' 


that a poss of clerk-cum-typis$ was created in the office of the Chief 
Inspector of Physical Education, West Bongal “attached to the Education 
Directorate in the scale of... .." This communication along with the 
subsequent communication рыу makes it quite clear that the petitioner 
became part of the staff of the Education Directorate sincé 1961. 


5. Next question is whether the rules framed on the 8th October, ae 


1969 have subsequently been modified by the rules dated 6th, May, - 1978. 


. So far as the contentions of the parties аго concerned, in my opinion, the 


Controversy in this caso is dependant on this part of these two rules. Tho 
inter-so seniority of she staff who aro covered by the said rules “shall be 
determined on the basis of their length of service in a Secretariate Depart- 
ment ог a Directorate, ‘as the case may be.” Whether the 
petitioner should come below or after the allottces of the P.S.C Ig. not the 
issus before me. IfAhere is anybody or any staff allotted by the Р. S. C. 

naturally, his or her seniority would be determined accordingly. But the’ 


‘inter-se* seniority of the persons, subject to abóve modifications mentioned . 


in the two rules dated 6th May, 1969 and the rule dated 8th October 
1969, should bo determined іп the manner directed, i.e. from tho date of 
joining in the Department or the Directorate. In the order dated 14th July, 


1979, referred to hereinbefore. I¢ was sptipulated · that the Office of the’ 


eputy Director of Public Instruction would be treated as a part and parcel 
of the Education Directorate with effect from 28th July, 1973. The staff 


. attached to that office would be treated with bottom soniority with effect 


from 28th March, 1977. That io the matter of grievance of the petitioner. 
Having joined the Directorate, the inter-se seniority must be determined , 


from the date of absorption in the Directorate and not from the date 
28th March, 1977 and that should bo the principle. Otherwise the principle 
would be violative „9f Article 14 of the Constitution in view of the decision 


` of ths Supreme Ciurt ia tha сазе of (1) S. P. Patwand^ana v. State of 


Maharashtra, AIR 1979 SC 2051 and again reiterated by me in the decision 
in the case of (2) -Sarit Kumar  Banerjee. v. State of West Bengal, in 
C. R. No..4816 (W) of 1978 (unrcported). 

‘6. For the reasons aforesaid, I declare that the Government will 
ignore the: communication dated. 14th July, 1979 and determine the 
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seniority of the petitioner in accordance wlth the-communication dated 
28th March, 1977-in conjunction with the three rules framed under Articlo 
309 of ће Constitution, viz two rules dated 6th May, 1978 and the other 
rule dated 8th October, 1969 in the manner indicated before. 


The Rule ig made absolute to the extent as indicated above. There 
will be no order as to costs. 


N.C.S. 


> 


{ CIVIL APPELLATB JURISDICTION ] 
Reorg Mr. Justice Chittatosh Mookerjee and Får. Justice 
Ramkrishna Sharma 
| Decision: June 27, 1980 
Surajmal Jaia — ———  —  ...... (Appellant) Petitioner 


Versus 


| Prabir Kumar Sett wee Respondent* 


Civil Procedure Code (Act 5 of 1908), Or. 21, rules 98, 100 & 103— 
Orders made undor—Appeals from such Orders—Nomenclature of such 
eppeale and their classificatioa—Such appeals are to be classified as 
appeals from Orders— Hearing under Or. 41, г. 11 of the Code, whether 
nocéssary— Court fess- оп Memorandum of such appeal— Practico and 
procedure of High Court—No distinction made between orders which 
-are deemed to be decrees u/s. 2(2) of Code and orders which. have the 


force" of deorees— High Court eee Side Rules, Chapter П, rule 2 
— Interpretation. А . 


Prablr etd oblained ап ejectmant decree ageiart oi one Smt. Anadi Devi. 
- The decree-holder put that decree into’. execution. The appellant 
herein resisted the execution of the decree claiming to be a sub-tenant 
. under the judgmont debtor. Thereupon, the decree-holder made 
an application undor Order 21, rule 97 of the Code in the executing 
‚ court for execution of the writ of delivery of possession with police 
‘help, Thai appliéation gave rise фо a miscellaneous сасе. The appellant 
bad opposed the said application olaiming to be а sub-tenant from long 
before 1956. The executing court allowed the misecllaneous case and 
directed the decree-holder to get possession of the suit premises, through 
police help. The appellant, being aggrieved, presented a Memorandum 
`of Appeal to the High Court which was desoribed as ап "Appeal from 
Original Decree”. Tho appellant has paid the ad valorem gourt fees on 
tho said Memorandum of Appeal. The Stamp Reporter reported 


‚ that the "Memorandum of Appeal” should be classified as an 
“Appeal from Order." 


“Appeal from Original Order No. 1109 of 1980. 
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"Three points arise for’ ‘consideration: (1) whether an -appeal , 
against an order mado under Rulo 98 or. Rule 100-of Order 21 of the 
Code should be classified аз an appeal from.deeres ог as ап appeal from 

` order ; -(2) whether such а Mimoraudum of Appzal should bear. fixed. 
court-fee stamps under Schedule II, Rule 11, of tho West -Bengal Court 
Fees Act or ad-valorem.court-fee stamps under schedule Го{ the sald Act . 
` and (3) whether thà appéal should be placad for hearing: under Order 4h 
“rule 11, of the Cade of Civil Procedure. - 2 
HELD :. The appeals preferred: against orders’ mad: iiir Ral З 
:98- or. Rule 100 of Order 21 of the Code of Civil Procedure ara to be >- 
classified | as appeals from orders and they-are required to be heard” under 
_Order 41, Rule ІГ of the Code ef Civil-Procedura.” - viride P 
" In the instant case, the appellant: has paid ad-valorem court-fees on 

: the Memorandum of Appeal and as there is no reference to this court ^ 
regarding” the sufficiency of court-fees, it Їз nof necessary 1o decide finally 
whether -the- -fixed court-fees or ad-valorem court-fees ought to be paid 
- im respect of appeals agains! orders made under - Rule 98 ог Rulo 100 


| . ef Order 21 of the Code of Сіні. Procedure. ~ 


This court in the matters of practice. end procedure have made лд. 
distinction between the orders which. йге _deemed to be decrees under 
!Sectlon 2(2) of the Code of Civil Procedure and the Orders which have - “the 
- force of.decrees. 
| Cases referred to :— ` ` 
(1) Re: Ram Dayal De, AIR 1932 Cal. 1 : 
ox, FD. Ganga Dutt. Murarka- y. Smt, -Bibsabasl Devi, AIR 1957. Са1 65. : E 

(3) > "Bhutnath Ta v. Barindra Nath: “Bhattacharjee, 37 CWN 227: “AIR М. 

_ - 1933 Саї.'546- 7 ў x 
5-Р. Roy Chowdhury and Amitabha Nayak LU 5: f er Appállont 

Bidyut Kumar Banerjee am Ld bcd 

. The judgment of the Court was as follows :— + 

`МоэКег]оо, J.: Prabir Kumar Seit, the respondent ieres: has : 

obtalàed a decree for eviction iri Ejootmons Suit No. 892 of 1977 in the `. 
City Civil Court at Caleutta againot ‘Sms. Anadi Devi Agarwalla; The 7 

respondent put the snid deo:ee into execution. According to the report of 


tha Bailif, the present appellant had resisted the execution of the : add С 
déeree claiming to boa sub-tonant wader the judgment- -debtor, ^ There-_ - 


upon, the deeree-holder respondent made an application in the executing 
court under Order 21, Rule 97-of ihe Code for execution of the writ of 
delivery of possession with police help. Tho present sppellant had opposed 
the said application claiming to be a sub-tenané of the suit premises ‘from 
. long before the year 1956. "The learnad- Judge, 4th Bench; City Civil 
Court at Calcutta by his judgment and deeres under appeal allowed the 
Misc: Case under Order 21, Rule 97 of the Code and directed tho deoree- 
holder to ge possession of the guit premises through police help. The 
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: рр being Ме by the зам ‘order, аа this Memorandum 
г ef Appeal which has beon described as an Appeal, from Original“ Decree. 
$ Tha appellant has pald ad- valorem. court ‘foes. пров tho Mamorandum of 
Appeal which has béon valued at' Re: 3 ,000/-. 
Р *2.. The Stamp Reporter reported that the Мешеаййййё. of Appeal 
: should be classified. .a8 “Appeal. from: Order". “Mr. Roy Chowdhury, 
learned ad vécate-for. thie, petitioner, has. disputed the correctness of the sald 
. report and has submitted? that the Memorandum of Appeal has beea 
properly classified Eg ene from ‘original decree. -` 
: 3. .Rule 103 of "Order 21 of the Code of Civil Procedure has been 
'amended by Code of. Civil Precedure (Amendment) Act, 1976, (Act 104 of 
1976). `The said rule now “provides “Where any application has been 
- adjudicated upon under rule 98 or rule 100, the order made thereon shall 
have the same force and be subject to the same ошон as to. uppeal or 
otherwise ав if lj were а decree”. + 
4. Three points: arise’ for. considération : (1) whether an appeal 
1 against an order under. Rule 98 or Rule 100 of Order 21 -of the Code 
_- should bs classified ac an ‘appeal from · "décres or “аз ва appeal from.order, 
Ө): whether: such a- Memorandum of Appeal' should bear fixed court-fee 
stamps under Schadule II, Rule 11 of the West Bengal Court Fees Aot or 
.ad- valorem. court fees stampa uader | “Schedule Lof the said Act aud (3) 
whether the appeal should be placed for hearing . under O:der 41, Rale 11 
of the Code. of Civil Procedure, 
ui Tho learned advocates for both vicios have made elaborate 
.- subshisilons and,therefore, it would be: necessary for us to discuss the 
above points аќ some length. "Decisions cf tlie court may consist either 
of decrees or ordors. Таб said two expressions have been defined respec- 
tively in olausos (2) and (14) of Section 2 of. ‘the Civil Procedure Code, 
1908. Said definition of the expression : ““deoree” in section 2(2) has two 
- parts. The first pari indicates that for considering:a decision аз а decree 
‘the: following coaditions should:bo fulfilled : 
1 (i) -formal expression of 
Gi). ‘adjudication ON 
- (if) ` in a suit "ES 
. (iv) which conclasively determines, 
0) ‘rights of the parties or апу: of them. i 
Said section 2(2) secondly mentions that. the ‘orders which may not satisfy all 
the above conditions but still-are deemod- to be decrees. In other words, by 
legal fiction ordere rejecting the plaing under Order 6, Rule 11 of the Code 
and orders for - restitution under section 144. of the Code are treated 
аз decrees. Before amendment made by the Civil Procedure (Amendment) 
Act, 1976, orders- under. section 47 of the Code were also deemed under 
See, 2(2) to be deoraes. But after, the said amendment the ordero under 
_ section 47 are no > leoger so. The section: 96(1) of the Code has laid down 
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that save where otherwise expressly provided in the- body of the Code or 
by any other law for the time being in fores, an appeal shall lie from every 
decree passed by any court ‘exercising. original jurisdiction to the Court 
authorised to hear appeals from the decisions of such court. A second 
appeal under section 100 of the Code lics to the High Court from every 
decree passed in an appeal by any court subordinate to the High Court 
subject to the conditions laid down therein. 
~ 6. The expression “Order” has been defined in йөр. 2(14) ‘of 
‚ the Code asthe formal expression of any decision of a Civil Court which - 
' isnota decree. For the purpose of appealabillty the Code has divided 
the-orders broadly into the following categories: . 1. zi 
(a) orders which are not appealable, 
(b) orders which are appealable according to the provisions con- 
tained - in the body of the Code, 
. . (c) the orders which have beon made “uppactetles by any other 
law for the time being In force, 
(d) orders specified by clauses (ff), (0), (a) and (89) of euhaee. 
(1) of section 104 of the Code, and 
(е) orders made under the rules from which an- appeal has ‘been’: 
expressly allowed by Order 43, Rule 1. 
It is necessary to note that no appeal lies from any order passed in appeal . 
under scotion 104 of the Code, 
E 7. The Civil Procedure Code has not Asie any proytiloni for 
nomenclature, of appeals and their classification. - This court under clause 
37 of the Letters Patent has been empowered to make’ rules and orders 
for.the purpose of regulating ML ptoseeciugs in civil cases which may be 
‘brought before this: Court. - -This court has from time to time. framed 
rules applicable to this Court in ite appellate jurisdiction -known 
as Rules of the High Court at Calcutta, Appellate Sido.. The Judicial 
Department ‘Manual is а compliation of the office procedure of the ‘Appel 
, late Side of this Court. Under the Appellate Side Rules and also nador- ` 
us the Judicial Department Manual appeals from orders which are deemed ~- 
`~ о bedecree under section 2 (2) of the Code. аго always classified ав. 
- appeals from orders. 
` . 8. The Rule 2, Chaptor П of the said Appellate Side Rules enumer- 
ates the duties and powers of the Registrar іп relation to Civil and 
Criminal mattera. The Reglsirar under clause (3) of Rule 3 is to receive 
appeals from the decrees and orders of subordinate civil courts and іп .савә 
of second appeals and appeals from orders to post them for hearing under 
Order 41, rule 11 of the Code and in caso of appeals from original decree 
бо issue notices as soon as the same registered. The Rule 17, Chapter V, 
Part-II of-the Appellate Side Rules ‘prescribe that an appeal from tho original . 
decree and an appeal under the Workman’s Compensation Actand an 
appeal from an order under Article 226 of the Constitution of Iadia shal be 
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admitted and РР and notices would be issued to the respondent. 
In case of ап appeal from sppellate decree ог an appeal from an order ` 
‚ other than ап appsal under „the: workman's Compensation Act and an 
-appeal from an order under ‘Article’: 226 of the Constitution, the 
officer concerned shall admit it and cause it to be registered and then 
posted to а Benoh for hearlig nader Order 41,rule 11 of tho Civil Procedure 
` Code. Thus, under the Appallate Side Rules appeals from original decrees, 
appeals from orders under the workman’s Compensation Act or from 
orders.under Article 226 of the Constitution’ аге not regnired to bo 
posted to a Bench for hearing under Order 41 Rule 11 of the Code. It 
has been tho consistent practice of this Court to place appsals from 
&ppellate decrees and appeals from all other ordersfor hearing under 
Order 41, Rule 11 of the Code. This court has always treated appeals 
from orders which are deemed to be decrees as appeals from order, for 
purposes of clause (b) of Rule 17. of Chapter-V of the Appellate Side 
Rules. Thus, the orderé which are deemed to. be decrees under. section 
2(2) of the Codo, are registered as appeals from . ‘orders and if they are in 
time and. in form are posted for hearing under Order 41 rule 11 of the Coda. 
“Until the words “Section 47" were omitted from section 2(2) of the Codo, 
Appeals from Ordera under section 47 also used to be classified as appeals 
from Orders and they used to be heard under оше 41, Rule 11 of: the 
‘Code. : E 


9. The question is whether in ако of. classification and. the 
requirement for hearing under Order 41 Rule 11 of the Code, the appeals 
from orders passed under rules 98 and 100 of Ordér 21 of the Code should. - 
baCtreated differently. from appeals from orders whioh are deemed to 
Бе decrees under section 2(2) of the Code. In our view, in the above 

- matters of procedure and, practice, no distinction can be legitimately made 
betweon appeals against orders which are deemed to be decrees and those 
against the orders which have the same force and are subject фо the same 
conditions as to appeal, or otherwise as if they were decrees. The above 
expressions appearing in later part of section 2(2) and those in Rule 103 
of Order 21 of the Code both introduced legal flotions by providing that 
the orders specified would bo treated as decrees. Both kinds of ordera 
are appealable under section 96 and orders passed in appeal аге subject 
to second appeals under section 100 of the Code. 


10. Before the section 2(2) was amended by Civil Procedure 
` (Amendment) Act, 1976, orders under section 47 of the Code wore desmed 
to be desreea. After the said amehdment, the orders under section 47 
have been excluded from the definition: of the expression "decree" in _ 
section 2(2) of the Act. Nonetheless, under Explanation (7) inserted by 
the said Amendment. Act of 1976, the provisions of sectton 11 of the Code 
apply to proceedings іа execution of a decree віс. ` 


on 
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11. Civil Procedure (204 Ааай Aet, 1976 has ali altered 
the Provisions contained in Order 2i of ths Codé relating to-adjudication: 
under Rulé 58."Order 21 of tho Code relating to. claims and objections . 
against attachment and those undor Rules 98 and 100, Order 21 of the 


‘Code. relating to resistance to the delivery of possession to the decree-. 


holder or purchaser. The-Rules 58/1) and 103, Order 21 of the Code. 
lay down the effect of adjudication of the above claims and. objections. 


` Та éach:case; ho person who is resisting or ‘opposing attachment or - 
` execution, claims a-right independently of the - judgment-debtor. 


Under 


the preaent law the said adjudications have been given the force of “deoree ` 
although thé said ordera do not satisfy all the requisite conditions вресій- `` 
ed-in -Part I of secíion 2(2) of the Code. The claim is made by one whe -- 


'alleges-to bea third party and not & ,resprosentative of the judgment. - 
- debtor and tha proceedings in which such а claim is made is. not a: enit. - 
. Thus, rules 58(4) and 103 of Order 21 have introduced в legal fiction by | 
an which the ‘orders mentioned in these rules, ‘although not included. in the . 
`~ definition of the expression *decroe" given in section 2(2) ef the Code . 


shallbe treated as decrees. According to Rule: 103, orders passed under: 


> E Rules 98 and 100 ‘of Order 21 of the Code shall have the same force ‘as 
_ if they were "decree. ‘Samo would be equivalent to-laylàg:down that thè 


: orders shall be deemed to be decrees. ‘The second part of © Rule 103 haa... 


` prescribed that the sald orders-would be subject to the'sifne Conditions as to- . - 


appeals or otherwise. > This part ‘of Rule 103 appeals $o be ап. elaboration. = 
òf the 189 -Part of Rule 103.. In other words, -the - second part -amplifies . 


`., tho’ effsot of imparting the..force of decrees to ihoge ordera under Rules > - 
798 and 100 of Order 21 of'-the Code. In our view, the legislature did-nos, ` 
7. §hereby intend to mako any- differentiation of substance between tho orders, 


which are dosmed to- be decress according. to tho deficition of the said. . 
‘expression i in Section 2(2) of the Code and tho orders which under Rule. 


| 103 of Order 21 which- have been given forco of: decrees and have been . 
made subject to same conditions ав to appeals or otherwise. _Presuaiably, `:` 


"the legislature thought it - necessary to mention in Rule 103 of Order 21 


ths provision for ‘appeal ex-abundant cautela to dispel any possible doubt : 


which ' might have otherwise arisen because of Sections 104 and 105 of.the `~ "m 


Code prohibiting appeala-agalnst ordors execpt-thoso specified in Section 


- 104 of the Code. Secondly, the Rule 103 of- Order 21 has brought aboue- : | 7 
С а fundamental change to the scope and effect of tho adjudications and сз. 


orders passed. under Rules 98 and 100 of Order 21. Therefore; she said | 
adjudication ordera have bean givea tho force of deoreos and 8180 ‘made tes 


| appealnble: 
i : 12. The expresaioa, “appeal or otherwise" would be clearly -refere г i 
‘able io the different provbions in the body of the Code aad: bho Rules in 


she Ist Schedule relating to appeals from. decrees; In ‘otherwords, 


С "otherwise" in the context means such orders would be appealable and ` 


us WES 
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- 


they. would be poved by substantive and осе! ‘provisions of the 
Coda. relating to eppeals from decrees. We are unable to subscribe to the 


i view-that the ‘expression, “otherwise” ic wide enough to include matters of 


" payment of court fees payable on the ‘memoranda of appesls from original 


and appellate orders: under Rules 98 -and 100 of Order 21 of the Code, 


- classification “of such. ‘appeals and practice and procedure relating to filling, 


regisiration and admission of such appeals. "The Code does not prescribe 
rule& relating to the said mattere.. We have already referred to the pro- 


. visions of the “Appellate Side Rules and thése of the Judicial Department 
`- Manual. Та this connection, we may refer to the Division Bench decision 


in (1)-Ке: Ram Dayal De, AIR 1932 Cal. 1, which 1814 down that in 
case any rule.of the Civil Procedure ів inconsistent with the rules of this 
Court, under clause--37 of the Letters- Patent, the latter shall prevail. We 
have already mentioned that previously appeals from orders under section 


'47 used to be classified from orders and they. used to be heard under 


order 41 Rala Il of the Code. The proceedings under Order 21, Rules 


І 98 and 100. algo relate to investigation of claims and objections in course 


` -of-execution of decrees-and there is reason why tho rules and practice of 


Rules 17-(b), Chaptor V, should-not be applied al&o in case of appeels 


-against such orders under Rules 98 -and 100 of Order 21 of the Code. 
. Therefore, the sald appeals should be also classified as appeals from orders 


ў anc posted for hearing under Order 41 Rule 11 of the Code. _ 


13. -A Division Bench of this Court in (2) Ganga Dutt Murarka, v. 


` < Smt. Bibhabatt Debi and Others, AIR.1957 Cal. 65, had considered some 
-of these matters relating to &ppeala'from orders which are deemed to be 


decrees: under section- 4- of the Partition” Act.. Although their Lordships 


had observed ‘that such appeals from order uador Section 4 of the Partition 
. Aot might have been classified as appeals from original decrees, they had 


_ preferred to uphold the classification of the same as an appeal from order. 


be 
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Their Lordships hed also observed that it was difficult to say why these 

appeals were described as miscellancous appeals except that the said torm 

was in usc in the Civil Ruléa and Ordors and ths Appeals and {е өгдега 

under Sections 47 aud 144 of. the Code of Civil’ Procedure were deseribed 
as Miscellaneous Cases. _ 

.14. Our attention hes been drawn to the decision of Mallik, J. in 

(3) Bhutnaih . Ta and. ethers у: - Barindra- Nath Bhattacharjea and others, 


-37 C.W.N. 227 : A.ER. 1933 Cal. 546. - An appeal agsinot an order under 


Order 21, Rule 50(2) of the Code: мав в preferred describing tho same as ап 
appeal from. an order and а court-fea of Rs. 5/- was paid. The Registrar, 
Appellate Side.as the Taxing Authority made a reference under Section 5 
of the Court Fees Act. Mallik, J? answered the said reference by holding 
thet she exact moaning of the words “‘conditioas as to appeal or otherwise 


. as if i$ were a deorée’ Io * ‘othar - conditions as to appeal or any оог 


respects as if it were a.decreg". Secondly, the learncd Judge answered in 
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the affirmative the question that all conditions imposed by orders ог гшез _ 
outside the Civil Procedure-Code were intended to be included in the words 
“conditions as to appeal or otherwise as if it were a decree”. It may 
be noted that the learned advocates both for (he appellant and also for 
the Government had conceded that more extensive meaning ought to be 
given to the aforesaid words. Wo are unable to apply the ratio of the 
sald decision in interpreting the scope of Rule 103 of Order 21 of the 
Code. In the first place, as already stated, the decision іп Biutnath Ta's . 
case (supra), was in respect of court fees payablo and the decision was 
aleo rendered on cóncession. Further, the learned Judge who decided the , 
said caso had no occasion to consider the scope and effect of Rule 103 of 
Order 21 of the Code. The points which arise before us have to-be 
considered іп the context of the amendments to the Code made by the. 
Civil Procedure Code (Amendment) Act, 1976. The learned Judge in 
Bhutnath Ta's case (supra), had no occasion to consider whether in tho 
matter of court fees and the practice and procedure relating to their 
classification, admission eto. any distinction whould be possibly made 
between the ordera which under Section 2(2) are deemed to be decrees 
and the orders by the Rules in the Ist Schedule of the Code have been 
given the force of deerees. We have already held that thio Courtin the 
matters of practice and procedure have made no distinction between the 
orders which are deemed to bé decrees under Section 2(2) and the orders 
which have tho force-of decrees. i 
15. In the instant case, tho appellant has paid ad valorem court. 
fees on~the memorandum of appeal and there is no reference to ua - 
^ regarding tho sufficiency of court fees and. therefore, wo need-not finally: 


E decide whether the fixed court fees-or ad valorem court fees should. bo 


| paid in respect of appeals agalost the orders under Rules 98-and 100 of: 
Order- 21 of the Code. 

16. In view of the above Saton of law, we голй that appeals 
preferred against orders passed under Rules 98 or 100 of Order 21 of tho 
Code should be classified aa appeals from orders and they are required 
to bo heard under Order 41, Rule 11 of the Code of Civil Procsdure. 
| 17. We, accordingly, direct this appeal to be placed -for hearing 

under Order 41, Rule 11 of the Code of Civil Procedure and the application 
for interim orders made by the appellant be put up at the time of the said 
- hearing under Order 41, Rule 11 of the Code of Civil Procedure. 

18. Let necessary corrections be made in the cause title of the Memo 
of Appeal. $ 
Interim order already made will continue till the hearing. of the 
appeal under Order 41, Rule 11 of the Code whieh is fixed for hearing « on 
Friday week. х = 

- 8. №. R. ^ 
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[ ORDINARY ORIGINAL CIVIL JURISDICTION ] 
Before Mr. Justice Sabyasachi Mukharjt Е 
Decision : June 27, 1980 


Andhra Steel Corporation Ltd. _......... (Deft) Petitioner 
Versus 
A.S. C. Engineers & Consultants Ltd. & Ors. ......... Respondents? 


Civil Procedure Code (Act 5 ої 1908), Or. 7, гше 11— Rejection of 
plaint — Relevant consideration for application of the -provislon— 
Interpretation , 


The main question posed in the instant application is that the joint 
venture the elimination from which the plaintiff is complaining in the suit 
was ultra vires the Memorandum of Assooietion of the plaintiff company. 
Now in this connection reference may be made to the object clauses of 
the plaintiff company. Оа examining the relevant object clauses, it 
appears that the objects were sufficiently wide te include the starting of 
a joint venture company іп a foreign country ог set up a joint venture 
company in a foreign country for canalisation of the profits arising out of 
the technical. kaow-how acquired by the plaintiff company in the process 
of its long experience and for sharing such profits with a forelgn 
company. It is true that the principles upon which the Memorandum and 
Articles of Association of a company should be construed are well settled. 
But it is well to remember that the Memorandum should be read fairly 
and plainly like any other document or deed and then it should be found 
out whether the objects contemplated were included in the Memorandum. 


Ia this application the court is concerned with the question whether 
the instant suit is liable to be dismissed under Order 7, rule 11, either 
under clause (a) or clause (d) of the said rule, of the Code of Civil 
Procedure. The learned Advocate for the defendant urged that there is 
a significant difference between the requirements of Order 7,rule 11 and the 
requirements of Order 15,rule 2(b) of the Code of Civil Procedure. That la 
true. Buta suit ora plaint may raise a controversy or a question either 
about certain facts or abont certain propositions of law. If either on 
admitted facts or undisputed facts, a conclusion Irresistably follows either 
аза matter of law or as а conclusion of fact and on that conclusion it | 
cau be said without further argument that th» plaint does not disclose any 
cause of action or the court has no. jurisdiction to try the suit, then and then 
only, the provisions of Order 7, rule 11 of the Code would be attracted. 
But if in a case where on undisputed facts a question of law arises on 
which there may be a сопісоуегву on an interpretation of law, on which 
two views may be canvassed, then Order 7, rule 11 of the Code could not 
be attracted because the suit might, as is well known raise both questions 
of law as well as questions of facts. Therefore, in this case whether on 


* Application ari.sing out of Suit No. 47 of 1977. 
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proper constructien of the Articles and the Memorandum of Association 
of tho plaintiff company a joint venture the type of which the plaintiff is 
complaining in the plaint in this suit was possible or legal is a matter, of 
which two views might be possible. -Similarly, whether in this care .in 
view of sub-section (2A) of section 149 of the Compaaies Act subsequent 
ratification could be made of the Agreement fer joint venture is a matter 
on which ex-facie on the averments made in the plaint as a matter of only 
conclusion it cannes be said that the plaint does not disclose any cause of 
action whether it is ultimately so held or cannot be so held.is a matter upon 
which the court should not at this stege pronounce а view and it should 
not be construed that thia court is expressing any view on this point. АП 
that need be said, is that this ів not a case on this ground to hold that 
the plaint as such does not disclose any cause of action. It may be 
` that the plaintiff will bave a very difficult task in establishing the pro- 
position that the plaintiff's joint venture exclusion from which the 
plaintiff is complaining was legal. 


Several other debatable points or controversies have been raised 
but it ja not necessary to decide those points or controversies at this 
stage of the suit. In the judgment, the ише апа` character of such 
controversies have been indicated. 

The application fails and is accordingly dismissed. 
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The judgment of the Court was as follows :— 


This is an application on behalf 'ofthe defendant no. 1 in this 
suit praying that thie suit, being Suit No. 47 of 1977, be taken off 
the file, or the Suit No. 47 of 1977 bo dismissed and also praying that 
the interlocutory application made by the plaintiff on or about 28th 
January, 1977 be dismissed, further stay of the euit till the disposal of the 
Present application, and for other incidental orders. In order to appreciate 
this application it may not be inappropriate to refer to certain facts. The 
ріаій in this case із a company incorporated under the provisions of 
the Companies Act, 1956 and there are in all 15 defendants. It appears 
that оп 8th of January, 1977 there was resolution passed by the Board of 
Directors of the plaintiff company giving authority to one Sri M.L. Mittal 
to make application on behalf of every body to all concerned. By the 
resolution it was resolved that one Sri M. L. Mittal and Sri Damodarlal 
singly or jointly be authorised to carry out all negotiations, make represen- 
tations, siga papers, application forms aad other necassary documents 
to all relevant Govorement and Somi-Government bodies, institutions, 
banks etc. and to do all such acts or thioga as may be necessary Їп conns- 
ctioa with the proposed-Mini Steel Plant in Indonesia. It was further 
resolved that Sci Mittal and Sri Damodarlal singly or jointly be authorised 
to delegate the above mentioned powers if fouad necessary to such persons 
as they may deem fit aud propzr. Oa or about 27th of February, 1979 
Sri Mittal wrote on behalf of the plaintiff company to the Indonesian 
Government enclosing what has beea described as Form ‘A’ application. 
Ia April, 1973 Form *A' applicetion was submitted in plaintiff'S name to 
the Iadonesian Government. А letter was written by the plaintiff on or 
about 24th of April, 1973 to the Indonesian Government which has been 
pleaded in paragraph 12 of the plaint. Oa 22nd of February, 1974 letter 
wae written by the plaintiff's banker recommending plaintiff's fiaancial 
~ condition to the Indonesian Government. Оа the Sth of March, 1974 
there was a letter from Bank of India, Singaporo to Sri M. L. Mittal 
stating the terms aad conditions of financial assistance of the joint venture. 
The said termis and conditions have been set out іп Annexure ‘F’ to the 
plaint. On the 15th of March, 1974 the Joint Venture Agreement was 
signed. The-said agreement appears as an annexure to tho plaint. On 
the 25th of March, 1974 Sri M. L Ма! sent a note tothe plaintiff at 
Calcutta about fuusibdility and advantage of Joint Venture Programme. 
Oa the -24th of May, 1974 Annual General Meeting of the plaintiff 
company for the financial year upto 215 of Ostober, 1973 was held and 
on 15th of April, 1975 the plalatiff received licence from Indonesian 
Government to make ioveatments: On the. 15th of June, 1975 there was 
a resolution bythe Board of Directors agreeing, inter alia, to substitute 
А S.C. Бавіпеоге and Consultants Ltd., the defendant no. 1 in the present 
suit in place of the plaintiff in the said Joint Venture Programme, 
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Mohoalal Mittal ів the defendant no. 2 and Vijay Sinkar Modi is the 
‘defendant по. 7. Оа 2nd of July, 1975 thare was a letter by the defendant 
no. 7 evidencing that the plaintiff's Board Resolution dated 15th of June, 
1975 was adted upon. At least that is the version of the present petitioner 
before mo — The said fact ís relied on from an annexure to the plaint. On 
the 17th of July, 1975 the defendant no. 1 wis formed.  2lst July, 1975 
plaiatiff’s application to the Central Goverament for substitution of the 
defendant no. 1 for tha plaiosiff for approval under $:споп 27(6) of the 
Foreign Exchange ftegulatiou Act, 1973 was mide. Oa the'27th of 
October, 1975 there was a change in the preliminary licence decree of 
‘Indonesian Goverament dated 15th of April, 1975 substituting the пате 
of the defendant no. 1 in plaze of the plaintiff. Oa the 17th of November, 
1975 the foreign company of the joint venture was incorporated, Oa 28th 
of November, 1975 letter was written by the defendant no. 1 to the 
Central Government enclosing amendment of the Indonesian Ministrial 
Decree substituting the aame of the defendant no. 1 аз participant. -On 
22nd of November, 1976 there was an allotment of 40,000 equity shares 
to the defendant no.. 7, namely, Giovanola Binny Ltd. in the defendant 
по 1. On the 28th of January, 1977 the presentsuit was filed. 

~ 2. Ia this suit the plaintiff has, inte/ alla, asked for a declaration 
that the resolution purported to have been passed at the purported board 
meeting of the defendant no. 1 company alleged to have been held in 
November, 1976 аге ultra vires, void and of no effect and not binding 
onthe plaintiff or its shareholders, declaration that the defendant no. 2 
ів no longer the constituted attorney of the plaintiff company, declaration 
that the purported issue and/or allotment of 40,000 shares of or in tho 
capital of the defendant по. 1 in favour of the defendant no. 7 із mala- 
fide, illegal, void and of no effect and not binding on the plaintiff or its 
sharesholders, perpetual injunction restrainisg the defendants and each 
one of them, their advocates and agents from giving effect or any further 
effect or acting on the basis of the purported resolution alleged to have 
been passed at the purported board meeting of the plaintiff company 
alleged to have been held on the 22nd of November, 1976, for a per- 
pttual injunction -restraining the defendant по. 2 from ` holding himself 
out or representing himself ав the constituted attorney of the plaintiff 
company oracting upon or on tho basis of the said power of attorney, 
perpetual injunction restraining the defendants nos. 1 to 5 and 7 to 15 
and each of them, thelr servanisand agents from in any way acting 
contrary to the torms and conditions of the said Joint Venture Agreement 
mentioned in the plaint, for a decree directing cancellation and delivery 
of all documents executed contrary to Joint Venture’ Agreement, for a - 
perpetual injunction restraining the defendants and each of them, their 
servants апі agents-from giving effeot or any further effect to resolution 
whereby and whereunder the said 40, 000 shares were alleged to have been 


1980 (2) CLJ — Andhra Steel Corpn. Ltd. v. A. S. С. Engineers 173 


allotted бо the defendant no. 7 and іп the alternative an injunction restra- 
ining the defendants and each one of them, their servants and agents 
from issuing and/or allotting the said .40,000 shares or any further share 
to the said defendant по. 7 0r any person or at all, for a mandatory 
Anjunction against defendant пов. ] to 5 and 7to 15 directing them to 
rectify the latter of change and foreign collaboration project mentioned 
in Paragraph 59 of the plaint; and all consequential orders to be made in 
conneetion therewith, mandatory injunction against defendants nos. 1 to 
5 and 7 to 15 to take all steps for alteration of the Articles of Association 
of P.T. Andhra Steel Indonesia mentioned {а paragraph 61 of the plaint, 


~ for a decree for accounts against defendant nos. 1 ќо 5 and 7 to-15 as 


mentioned in paragraph 56 ot the plaint and for otber consequential 
orders, for appointment of receiver and/or administrator ete. Io February, 
1979 the Present application was made by the defendant no. 1 under 
Order . VII, Rue 7 of the Code of Civil Procedure on the ground thai the 
` plaint does not disclose any cause of sction and also because that 
suit ag appearing from the plaint is barred by law. 

é 3 І have get out the basis of the suit by the present plaintiff. The 
plaintiff is really contending that {¢ Is entitled to participate in the joing 
venture in Indonesia being implemented by a Indonesian company by 
the name Р. T. Andhra Steel Indonesia by rendering service of its 
technicians and by- acting as expert advisor in the said joint venture. Acc- 
ording to the defendant the name of the said Р. Т. Andhra Steel has 
since been changed to P. T. Indo Ispat. The defendent contends that 
the plaintiff company never carried on such business and therefore for 
the same would be u/tra vires the memorandum of its articles of association. 
Furthermore, according to the defendant such proposed business of the 
plaintiff company would be altogether, a new business, not being carried on 
by .the plaintiff company at the date of tho institution of the suit or ай 
all material times prior thereto and as such the plaintiff company was not 
entitled st the “date of the institution of the suit to undertake 
. such business without tbe sanction of its members by a special resolu- 
tion. The defendant further, asserta that no such speclal resolution autho- 
rising it to undertake such a proposed business had been pnased by ` 
the plaintiff company. Therefore, according to the defendant the 
statutory condition precedent. to the. plaintiff’s carrying on of the anid 
proposed business was not at all satisfied. It is the further case of the 
defendant that the case of the plaintiff that it haa been substituted 
by. the first defendant in. the-joint venture In Indonesia and collaboration 
was inconsistent on the basis of the. plaintiff’s own statement as conta- 
ined Іо the “plaint as ќо the reasons and circumstances in which the 
first defendant came to be incorporated. The defendant, further, states , 
the said purported complaint is untrue and misconcelved. The defen- 
dant ‘asserts that the plaintiff is not even a member of the said Р. T, 
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Andhra Steal, Indonesia the foreign company formed as a result of the- 
sald joint venture agreement. According to the defendant , the real com- 
plaint of the plaintiff ав appearing from the plaint appears to be the . 
alleged default on the part of the said P. T. Andhra Steel, Indonesia in 
allotting апу ‘share to the plaintiff company. The defendant states that 
- there is, however, no evidence of any application having been made by 


the plaintiff before the said Indonesian concern -for allotment of ony of- 
its shares to the plaiatiff or any refusal. The defendant asserts that the 


plaintiff has not prayed in ‘the present аше. for any relief in this matter 
and has not impleaded the ladoncsian Company which ig a necessary 
party. The defendant, further, asserts that ¢he plaintiff bae not disclosed - 
in the body of the plaint with whom the alleged joint venture agreement . 
' dated: 15th of March, 1974-was entered into and there is no evidence that 
the said Р.Т. Andhra Steel, Indonesia was formed ав a тегин of such. 
-alleged agreement, or in fact, had adopted the said agreement or any of 
the transaction that took place pursuant to the said- agreement, and prior. 
io the formation of the said concern or has entered into the agreement. 
with the plainuff containing the terms and conditions or has showed any 
readiness or willingness to abide by the terms and conditions of such 
agreement. Therefor, according to the defendant the said alleged joint 
venture agreement was not enforceable. The defendant has, further, 


asserted that the prosent suit had not been instituted in tho representative - 

“capacity and no leave under the provisions of Order I,--Rule 8 of the 
' Code of Civil Procedure has been sought for or obtained. - All necessary 
persons who are members of the first defendant .at the date of the insti-. 
tution of the present suit have not been implcaded as parties in the suit, 


namely, B.C. Mittal and M.L. Agarwal, according to the ‘defendant. 
Further, all persons who are dírectors of the first defendant and of the 


plaintiff company at thé relevant time’ as indicated have. not been im-. 
' "pleaded ав they should have been. A Board. resolution by the plaintiff 
company was passed on the 16th of June, 1975 resolving to place the 
йг defendant in place and stead of the plaintiff company. The defen- 
dant, further, asserts that the plaintiff not being a member of P.T. Indo 
"Ispat cannot have any right or say in the management of the affairs of tho 
campany which company working out the collaboration agreement in 
- 'which the plaintiff is wrongfully and illegally attempting to регіісіраќе. · 
In the premises, in substance the defendant states that the plaint as pleaded . 
does not disclose any cause of action. — — - d 


4 Ivorder to appreciate the саво of:the defendant it will be proper 
to remember that after setting out the document of the plaintiff’s petition - 
the plaintiff has alleged that on or about 8th of January, 1973 the plainuff 
had decided to take up the joint venture programme to increase. the profit- 
` ability of the company and at the plaintiff's 15th Annual General Meeting 
held on 24th of May, 1974 had revealed to thc shareholders the summary 
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of the plaintiff'a. future Prospects. In this connection the annual report 
of the company hag been referred to and tho Directors of the plaintiff at 
that meeting. bad envisaged $he participation of the new company in 
Indonesia and for that Purpose to provide the technical. know-how and 
engineering consultancy and опе Sri Н. M. Mahtani of Indonesia had 
negotiated euch joint venture and that one Mohonlal Mittal for and on 
behalf of tho plaintiff company had written ёо tho Minister of Industries, 
Republic ef Indonesia informing him of the plaintiff’ proposal to set up 
a Mini Steel Plant in Indonesia, in technica! collaboratioa with foreign 
collaborators and subsequent thereto after various steps on or about 15th 
of March, 1974 a joint venture agreement was prepared and the terms and 
conditions of the said joint venture Programme according to the plaintiff 
have been set out in the plaing and it is further the case. of the plaintiff 
that in pursuance of the same Р. T. Andhra Steel Indonesia with paid 
up share capitel of a large amount of money was formed and tho plaintiff 
was to have cerfain numbers of directors and the plaintiff had subsequen- 
tly applied to and by a decree dated 15th of April, 1975 the Ministry cf 
Basic Industries, Indonesia duly accorded a licence to the plaintiff for 
such investment on the terms and conditions as mentioned therein and ` 
the plaintiff's banker, the Bank of India, had Provided certain information 
about tho financial resources of the plaintiff company wpon the basis of 
which such sanction. was granted. - Therefore, in the joint collaboration 
agreement it was the plaintiff's oredit, the plaintiff’s initiative, according 
to the plaintiff that had contributed materially. It has been, further, 
alleged that on the 16th of June, 1975 the Board of Directors of the 
plaintiff? company had passed a resolution unanimously that such a 
| company be formed to canalise the profit earned from foreign technical 
know-how termed as “Foreign Technical] Foes” and accordingly А.8.С. 
` Engineers and Consultants Ltd. was floated in Calcutta. 


5. -Therefore, the defendané company, being the defendant no. 1 
was the subsidiary-of the plaintiff company. But.according to the plain- 
tiff on or about 3rd of June, 1976 at а meeting of the Board of Directors 
of the plaintiff held at Bangalore it transpired for the first time that the 
defendant no. 2, Mohan Lal Mittal in collusion and conspiracy with one 

“Sri Mohan Lal Lohja had applied to Government of India under Section 
27 (6) of the Foreign Exchangs Regulation Act, 1973 and had submitted 
which the plaintiff describes as а purported revisod proposal in Proposing 
the name of the defendant company to be substituted in place of the 
plaintiff company and had purported to Ic-present to the said Govern- 
ment authorities that the promoter бо the joint venture was the defendant 

“no. land not the plaintiff. Ті Ja only on thet basie that tha plaintiff has 
basically based its claim and asked for all consequential reliefs in bhis 
plsint. The plaintiff complains that the plaintiff had been eliminated 


` 
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from the control of the defendant no. 1 company. by purporting to allot 
40,000 equity shares in the defendant company to Giovanola Binny Ltd. 


6. Now, as І have mentioned before the main question posed in 
this application is that the joint venture the elimination from- which the 
plaintiff is complaining in this suit waa ultra vires the memorandum of 
association of ths plaiauff company. Now ia this connection reference may 
be made to the objects clause of the plaintiff company and itis not neces- 
вагу (o set out in detail all the objects. But sub-clause (2) of Clause 3 of 
the objects read with Clauses 36, 48 and other sub-clauses, іп my opion, . 
іє can be construed that the objects were sufficiently wide to includo 


starting of a joint venture company in а fereiga country or setup of a 


joint venture company in a foreign country for canalisation of the profits: 
arising out -of the technical know-how acquired by the plaintiff company 
іп the process of its long experience and for- sharing such profits with a 
foreign company. It is true that the principles upon which the. memoran- 
dum and articles of association of a company should be ‘construed are 
well settled and the principles upon which learned advecate for the de- 
fendant company relied aro also well settled and cannot be disputed. · 
But it ia. well to remember ав reiterated by the Privy Council in the | 
decision and of the Supreme Court, which I'shall presently notice, that: 
the memorandum should be read fairly and plainly likeany other docu- 
ment or deed and then it should bé found. out whether the objects 
contemplated were included in the memoraadum. It has also to be 
reiterated in the case of (1) In:the Matter of Bhutoria Brothers, AIR 1957, 
Calcutta 593, by the Calcutta High Court that if a company had carried 
on a business for long factual ‘alteration of memorandum subsequently 
could in certain circumstances be permitted. It is true in this connection 
reliance жав. placed: on Section 149 of the Companics Act, 1956 to - 
highlight ths proposition that subsequent alteration or subsequent ratifi- 
cation of the alteration of memorandum would not make ‘the entering 
into the agreement for joint venture a valid one but it must be emphasised 
that Iam concerned in this application with the question whether the 
suit is liable to b> dismissed under Order 7, Rule 11, either under clause 
(a) or clause (4) of the said rule of the Code of Civil Procedure. Learned 
advocate fer the defendant stressed before mo that thore is a significant . 
difference between the requirement of Order 7, Rule 11 and the require- 
meat of Order XV, Rule 2 (b) of the Code of Civil. Procedure. That is 
true. Buta suit ora plaivt might raise a controversy or a question 
either about certain facts or about certain proposition law. If either on 
admitted facts cr undisputed facts a conclusion irresistably follows either 
asa matter of law or aga conclusion of fact and on that conclusion it 


could be seid without further argument that the plaint docs not disclose 
any cause of action or the Court has no jurisdiction to try the suit, then 


and then only, in my opinion, the provisions of Order 7, Rule 11 could - 
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of law arises on which there may bea controversy on eu interpretation . 
of law, on which $wo views might be canvassed, in my opinion, Order 7, 
' Rule 11 could not bé attracted Басай the suit might, as is well known, - 
` raise both questions of law as wellae questions of facts. Therefore, in 
“this case whether on thé ‘proper construction of. the articles and the 
memorandum of. association of the plaintiff compaüya joint ventüre the : 
type of which the plaintiff is complaining ia the plaint in the instant suit 
' was possible or legal, is a matter оп which two viows might be possible. 
Similarly, whether in this case in view of sub-section 2A of Section 149 
of the Companies Act: subsequent ratification could not be made of the 
. agreement for joint veature.is a matter on which ex-facie on the avermenta , 
made ia (ће plaint’ad a mattor of only conclusion it cannot be said that 
‚ ‘the plaint does not disclose any cause of action. Whether it is ultimately - 
зо held or can be во held is a matter upon which tho Court, in my opinion, 
should notat this stage pronounce a view and I should-not be construed 
as expressing any view on this point. AHI aesd say i$ that this is not а 
case on thig ground to hold that the plaia: as such does not’ disclose any 
cause of action: It may be that the plaintiff will have a very difficult taak 
lu establishing the proposition that the plainuff’s joint venture exclusion 
- from which the plaintiff is complaining was legal. | 


7.’ The decision in the caso of (2) Union of India v. Chinoy Chablani, 
80 CWN page 819 was given on an' entirely different set of facts because 
there І had found that on the basis of the averments mede in‘ the plaint 

_ itself thore wae no cause of action as such. г 


‚ beattracted, But even if ina case where on undisputed facts а quastion 


2 $8. The next ground. in this -case was that the joint venture agree- 
ment was riot enforceable. because no. special. resolution as “contemplated 
by Section 149-of the Companies Act, 1956 had been passed. Whether 
in a situation of this nature such a subsequent’ resolution could: have been 
passed or whether on а construction of the memorandum of association 
of the plaintiff company it did not require such a special resolution for the 
type of venture contemplated in the plaint, is a matter, on which argu- 
ments are possible. Therefore, the question whether subsequently such 
a joint venture was permissible or not ів a matter on whioh it is noo 
necessary at this stage to decide. It was,, then, contended as mentioned 
before that the complaint of the replacement of the defendant ‘no. 1 as the 
promoter of the joint venture wasinconsistent and untrue with the other 
averments made in the plaint. Whether that is во or not is again, in my 
opinion, a matter which is.nos relevant to be decided at this stage. This 
requires an examination of the: construction of the plaint and it cannot be 
said that on the construction of the plaint as a matter of course the alleged 
replacement of the defendant no. 1 as the promoter to the joint venture 

.was inconsistent and unbelieveable. ' I$ was. then. urged that the sui: 
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was not maintainable because relicfs had been claimed against the Indo- 
nesian party- which was not within the jurisdiction of this court and, 
secondly, the Indonesian company had not been made a party. It was, 
further, urged that the plaintiff not being a member of the joint venture 
company was not entitled to any relief against the foreign company. It 
was, further, urged that the directors of the defendant no. 1 company 
were necessary parties and they һай not been made parties to the suit. 
It was submitted thet the defendant no. 1 was пої a party to the original 
collaboration agreement alleged by the plaintiff and after {ts incorporation . 
it had not adopted the said alleged agreement. Therefore, the said ` 
alleged agreement could not bé made enforceable against the said 
company. "My attention was drawn to the Specific Relief Act, 1963 and 
it was urged that under Section 41, Clause (e) ав well as Section 38 of 
the Specific Rellef Aot, 1963 the suit was not maintainable. Now, Їп 
this connectian it may not be inappropriate to refer to the observations 
of the Federal Court in the case of (3) Moolji Jaitha & Со. v. К. S. 
& W. Mills Co., AIR 1950 Federal Court page 83 where Chief Justice 
Kania held that the nature of the suit and ito purposo have to be detere 
mined by reading the plaing as a whole. It was not proper to. dissect 
the prayers and conaider whether the Court had jurisdiction-to a limited 
point. The inclusion or absence of a prayer was поз decisive of the true 
nature of the suit nor was the order in which the prayers were arrayed in 
the plaint. The substance or the object of the guit had to bo ‘gathered 
fromthe averments made in the plaint on which the relief askcd in the 
prayers were based. The Supreme Court in the case of (4) Ramaraghava 
Reddy v. Seshu Reddy, AIR 1967 S. C. page 436 had held that Specific 
Relief Aot was not exhaustive. In this connection reliance may be placed 
on the observations of the Courtappearing at pages 438 to 439 of the 
report. Similar view was more or less expressed by the: Supreme Court in 
the case of (5) Н. I. Trust v. Haridas Mundhra, AIR 1972 S. С. 1826.. For 
the reasons mentioned above, in my opinion, it cannot be said at this stage . 
that the plaint is liable to be dismissed under Order 7, Rule 11 either under 
clause (a) or clause (d). Whether the plaintiff had technical know-how. 
by operating Its existing business and whether sharing of the profits of 
the said technical know-how in the manner alleged by the plaintiff in she 
plaint would be really carrying on or starting а new business or not isa | 
matter of debate. Therefore, it is not necessary in my opinion to decide 
at this stage whether the plaintiff had technical know-how or not. It 
is also not necessary in my opinion to decide whether the defendant no. 1 
was not being а party to the joint venture agreement alleged by the plaintiff 
could be bound by the alleged agreement for joint venture. Now, tho 
allegation of the plaintiff in its proper perspective is that the defendant 
no. 1 was conceived in breach of the joint verture agreement and in 
Р derogation of the rights of the Parties: with the conspiracy of other defendants 


~ 
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named іп the plaint. Whether an action as a result of conspiracy 
in breach of a solemn agreement could continue in the eye of lawis a 
' matter on which at this stage it is not necessary ог desirable ia my opinion 
to expross any view. If that ig the position then whether the Indonesian 
party. not being made a patty to‘the. suit and not being within the 
jurisdiction of this Court would not, in my opinion, equally be decisive 
of the question as.to whether the plaintiff oan obtain any relief in the 
suit abal Similarly, whether the directors of the defendant по. 1 were 
also necessary parties or not need not, in my opinion, be decided at this 
stage. In aid of the submission that-at the date of the. collaboration 
agreement there was no authority for the plaintiff to participate into such 
a kind of venture, my attention, was drawn to the observations of the 
House of Lords in the case of (6) Natal Land and Colonization Co. v. 
Pouline Colliery Syndicate, 1904 (A.C.) page 120 where it was held that a 
company cannot by adoption or ratification obtain the benefit of а con- 
tract purported to have been made on this behalf before the company 
came into existence. In order to do so a new. contract must be made with 
it after its incorporation. In this- connection reliance was placed on the 
observation of Lord Davey at page 126 of the report. In aid of the 
similar proposition relianco was placed on the observations made in · 
Palmer’s-Company Law, 22nd Ed., Article 9/26 pages 99 to 100. Reliance 
was also: placed on the decision reported. in (6a).Law Roportr, 7 House 
of Lords page 754. Learned advocate for `the applicant before 
me also drew my attention to the decision in dhe case of (7) Attorney . 
General v.’ Manchestor Corporation, 1906 (1) Ch. page 643 in aid of the 
_ submission that ancilliery business permitted by the Articles of Association 
must be read йз moaning ancilliery to the main business permitted or 
otherwise by the articles of association and not any business independent 
or separate of the malu businegs. It was submitted thet if a memorandum 
containing general objects was there, then, tho subsequent objects should 
. be construed with roference to immédiately preceeding object oleuss and 
for this reliance was placed on tho observations of the Ch. Division in 
tho case of (8) London Financial Association v. Celk, 26 Ch. Division page 
107 and my atéontion was drawn to the observations of Vice-Chancollor 
Bacon at page 136-and at page 138 of the report. Similarly, reliance: 
was placed on the observations in . the case (9) In re : Crown Bank, 44 Ch. 
Division pago 634 at page 643 of the report. Learned advocate relied on 
the decision reported їп 1978 Times Law Report 1937 and tho observations 
in the caae of (10) Evans v. Brunner Mond & Co., 1921 (1) Ch. page 359. 
For the same purpose learned Advocate relied on- the observations in the 
decision in (11) Charter Bridge Corporation Lid. v. Lloyds Bank Ld, 
1970 (1) Ch. page 62 and on the decision in the Court ef Appeal in the 
case of (12) In Re: Introduction Ltd,. 1970 (1) Ch. page 199 and reliance 
` was placed on the observation of Lord Justice Harman at page 209. On the 
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other hand; -on behalf of the plaintiff reliance was placed on the decl- 
sion of ghe Privy Council in the case of (13) Egyptian Salt and Soda, Co.. 
у. Port Said Salt Assoclation, AIR 1931 Privy , Council page 182 where, . 
the Privy Council reiterated that the memorandum, of association of a; 
limited. company should be construed in accordance ; with the accepted - 
principles: applicable to the interpretation of all-legal documents and it ig; 
incorrect to say thata specially rigid canon `of construction was -to һө С 
applied to sacha document. , A. momorandum of association like -any · 
other document . shóuld be read fairly and dts import derived from a 
. reasonable interpretation of the language which it employed. It was.. 
.. further reiterated that powers were not required to be and ought. not to 
be specified in the memorandum. A -trading company should by ita 
memorandum define the-trade bus it is not necessary. to specify various. 
acts which it should do within the pewers of the company to do in:carrying 
onthe trade. For the-same, “purpose relinnce was placed.on, the. .observa- -` 
‘tions of the Supreme Court in the, сазе-о/ (14), T.M. & Со. v. HJ. ; 
Trust Ltd. AIR 1972 S.C. page 1311 where at page “1321 the Supreme. 
Court reiterated that the question. whether the company bad exceeded.. 
` the power с conferred in it would depend on the basis of the facts established 
and the provisions їп ite memorandum and nos on the batis of ару ' 
abstract rule. , Reliance was. placed on the decision in the case of. Im the ; 
„matter of Bhutoria Brothers, AIR 1957 Cal. page. 593. ‚Кот the reasons, 
I have already indicated it ів not necessary, hor desirable to express any. 
opinion on this question, nor to decide thio controversy. . , 
:,9- It was urged that the plaintiff did not haye.any ‘licence lor 
‘carrying on suoh alleged type of business and-tho joint venture agreements. 
.allegsd by the. plaintiff or the. enforcement , of the same would be -in 
violation of Section 27 (1). and. Section, 19А and (a) of , the Foreign _ 
Exchange Regulation Act,- 1973. [$ was urged: that сепсе was 'pereonal., 


Reliance in this connection was placed on the. observations appearing “in Doc 


І Stroud’ в Judicial ` ‘Dictionary, 4th Edition, Volume 3, page 1535 ав also on ' 
Corpus Juris, Volume 53, article .42. · In my opinion the . plaintiff is К 
not enforcing any right io a licence but $he plaintiff, was enforcing 8C 
bargain between the parties whercunder the foreign collaboration company: 
as the subsidiancy to the plaintiff would. be aet up end all апсіШегу and : 
necessary ateps would be taken for that purpose and in breach of - the samo . 
conspiracy and collusion with some. other parties some of. the defendants. . 

- . have committed a breach of trust, or conspired: to.defeat the claim, of. the- — 
i _ plaintiff. : Whether the plaintiff ` ‘will succeed or not, or "whether: the - 

plaintiff's case is true. or not [a not the. question atthe stage. If that is : 

the position then, in my opinion, this. proposition that licence is personal: 
and there being no such licence ag-such in favour of the plaintiff would. 


- "mot be decisive: of thé matter and at this stage in respect of ‘all the xeliefs -. 


m claimed the question ef vidlation of Foreign’ Exchange Actor. апу provision, , 


3 
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Proper to dismiss the suit on this ground. 


:* 10. Та this connection of the licence: reliance was placed on behalf 

‚ Of the defendant on the letter dated 28th of November, 1975. written to 
the Under Secretary, . Government‘of India: what would be the effcet 
of the зате It is not necessary at this stage to détermine. | 

О И. .On behalf of the defendant no. 2 apart from the ground of 
the non-maintainability of the suit under Section 41 and Section 38 of 
the Specific Relief Act it was contended that the plainsiff had not alleged 
readiness and willingness пог has the plaintiff alleged and . claimed any 
damages. The suit was therefore liable to be dismissed. For the reasons 
which [have already, indicated before it is. not necessary to decide ob 
this stage this ‘controversy. | ` І ‘ 


For the reasons mentioned ¢his application fails and: is accordingly 
dismissed. But that does not mean that “at the ultimate hearing of ihe 
siilf ой come of the grounds ‘urged here the plaintiff might not be 
non-suited on those grounds. The costs Of this application will be costs 


thereto. might or might, not arise. In my -opinioa, it would not bo 
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Stay, вв: asked for, io. refused: 
Р.К 7e ESAE 
[ CIVIL APPELLATE JURISDICTION ] 

Before Mr. Justice Anil Kumar Sen and Mr. Justice 

І ` © Bhabes ‘Chandra Chakrabarti 

x Decision : June 26, 1979 - os 
‘State of West Bengal” > ` ©. o dua Petitioner 
M x. x Versus MEC 

Bengal Electrical Lamp Works Ltd. & Ors. ....... --. Opposite parties* 
‚+ Calcutta Improvement Act (Beng. Act 5 of 1911), Sec. 77A(b)(ii)— 
Special leave to appeal— Application to High Court for granting special 
. leave — Principle of -valuation — Question of granting soletium under 

this Aet... ` 3 ем: | 
-'' The State of West Bengal presented'an application before the High 
Couft under section 77A (1)(b)(il) of the Calcutta Improvement Ас} for 
special leave to-appedl on the refusal of the Calcutta Improvement Tribu- 
nal to grant a certificate that the onse was а fit one for appeal. The 
appeal proposed was againot ‚ап Award of the Tribunal made in n 
' Reference Cage. j MU. е | І 
It was contended that two" points of law would be urged in the 
proposed appeal: firstly, the plecé of 1800 under acquisition being a 
small. strip of land'carved out of a big plot on the road side the valuation 
~ -*Civil Order No. 2140 оў 1979 -.. . | 
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could not have been made treating the land under acquisition as an inde- 
pendent 204 separate unit but the ‘Tribunal should have found out the 
average rate р:г cottsh of the entire land of- which the land acquired 
was a part aud should have valued the same at that rate; secondly the 
provision for soletium as in ths Land Acquisition Act, has по. application 
and as вбећ. ‘the award of soletium is contrary to law. І 


HELD: On the findings of the Tribunal he land acquired із capable 
of being used as an independent bullding site and as such it has been rightly 
valued by the Tribunal as an independent unit. That being thé postition, 
the first point proposed to be ralsed does not arise. The second point is 
no longer res-integra and ne special leave can be granted in respect thereof. 

' Аз no case for granting special leave to appeal under section 77А 
(1) (b)(it) of the Act has been made out,: the instant application fails and. 
{з dismissed. 

Cases referred to:— € 


(1) "State ef West Bengal v. -Bibhuti Bhusan Chatterjee; AIR 1959. 


^ Cal 572 
` (2) Municipal Council of Colombo v. К. M. S. (Chettiar, 51 CWN. 504 . 
Pradipta Roy . ... for Petitioner $ 
Bhabani. Prasyn Chatterjee and Moni Mohan Am 
Mukherjee .. for Opposite party ` no. 4 
The judgment of the Court was as follows :— - б 


Sen, J. : This is an application for special leave under section 77A(1) 
(b)(i) of the Calcutta Improvement Act. The State of West Bengal is the 
applicant. ` The appeal proposed is against an award dated July 25, 1978 
by the Calcutta Improvement Tribunal iu Ref. Case No. 25 of 1972(2). 
The present application for spscial leave has been filed on a refusal by 
the Tribunal to grant such a leave under clause (i) of the above provision. 
An area of 3 Cottahs and odd out of Premises no. 1,.Raja Subodh 
Chandra Malliek Road abutting on that road was acquired by the peti- 
tioner for the purpose of widening the ssid road. The Collector made | 
an-award valuing the land so acquired ай the rate of Re. 3765.00 -per 
Cottah but- оп а reference to the Tribunal, the Tribunal bas enhanced the 
compensation by valuing the land at .Rs. 10 ,860/- per cóttah. The 
Tribunal made the valuation on the basis of an award for compensation . 
on acquisition of a aimilar plot of land quite near the land in dispute on 
the same road. Feeling aggtieved the State of West Bengal wants to 
prefer an appeal to this Court. Hence the и epplication for ар | 
leave. - Р 


`2. The appeal із ex-facie barred by limitation’ but the Counsel for- 
the State contends that in the event special leave is granted, the State 
' would seek for condonation of the delay since there ‘exists, according: to 


D 
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him, sufficient cause. The appeal to this court being limited to the 
grounds spacifled in section 77A (2) the spscialleave prayed for can be 
granted if any of the grounds so specified can be said to have been made 
out. Such being the position in law Counsel for the State contends that 
the proposed appeal involves two questions of law. In the first place, 
it has been contended that the land under acquisition being a small strip 
of land carved out ofa big plot being Premises no. 1, Raja Subodh 
Chandra Mallick Road on tho road sido the valuation could not havo 
been made treating the land under acquisition as an- independent and 
separate unit. On the other hand, it is said that the Tribunal should 

‚ have found out the average rate рег cottah of the entire land of which 
the land acquired is a part and should have valued tbe same at that rate. 
The said principle not having been adopted it ів urged: that there has 
been a grievous error on the point of application of the correct principles 
of valuation. Obviously such a contention is based on an earlier decision 
of this Court in the ease of (1) State of West Bengal v. Bibhuti Bhusan 
Chatterjee, AIR 1959 Cal. 572. Secondly, it has beem contended tbat 
she provision for solatium as in the Land Acquisition Act, the award of 


solatium is contrary to law. 
| 3. This application ia being contested by the claimant on a caveat 
lodged on their behalf. Mr. Chatterjee appearing-on behalf of the 
. Claimant has contended that while the first point proposed to be raised 
does not arise in the present case on its facts and the other is covered by 
the decision of this Court as also that of the Supreme Court striking 
` down the provision of the Calcutta Improvement Act whereby the pro- 
vision for solatium had been ruled out. Incidentally it has been contend- 
' ed by Mr. Chatterjes that even the principle laid down by this Court in 
the case of State of West Bengal v. Bibhuti Bhusan Chatterjee (supra) in 
open ќо serious doubt as to its correctness in view of an earlier 
decision of the Privy Council in the case of (2) Municipal Council of 
Colombo v. К. M. S. Chettiar, 51 C.W.N 504. 

4. We bave carefully considerd the rival contentions put forward 
before us by the Counsel for the parties. In our view, there ia ample 
substance іп the contention of Mr. Chatterjee. Here the land nequired 
though a strip on the road frontage, the same has been found to be 24 
feet in depth and as such capable of being used as а building site by itself. 
Thus, on the finding of the Tribunal the acquired land is an independent 
buildable unit. Similar was the case with tho comparable unit valuation 
whereof is the basie of the sward made by the Tribunal now proposed to 
be challenged before us. Such being the position, the earlier decision of 
this court In the case of State of West Bengal v. Bibhuti Bhusan Chatterjee 
(supra) is clearly distinguishable because thero it was found that the land 
acquired was not capable of being used asa building site. Here on the 
findings of the Tribunal the land acquired is capable of being used as 
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independent building site and as auch it had been rightly valued by the 
"Tribunal.as an independeat unit. Such being the position, the first point 


proposed ќо be raised does not arise and so far as further contention of . 


- Mr. Chatterjee is concerned it із not necessary for us to go into that . 


question and decide how far the decision of this court: in: the cate of. -> 


State of West Bengal v. Bibhuti Bhusan Chatterjee (supra) is open to doubt i 


in visw of the decision of the Privy Council relied on by Mr. Chatterjee. 
| 5. So far as tho second point raised. “by” ће Counsel . for tha tate, 
is concerned the same ia no loager’ ges-integra and no special leave oan be 
. granted on that point. 


6. Such being the position, no cease for SIRE. special leave 


under section 77A(1)(b)(i) haa been made oui. The application, thers- 


ive fore, fails and is dismissed. There will be no order as to costs. 


DN .: Харгее. . 
N.C:S. 7 
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Ч CONSTITUTIONAL WRIT J URISDICTION T: 
` Before Mr. Justice Bankim Chandra Ray 
| Decision : July 21, 1980 


Balbir Dutta Sharma & Ors. . sve eves Petitioners - 


~ Versus 
West Bengal Board of. Secondary Education & Ors... ...Respondents* 


Constitution of India— Article 226—Writ petition is. entertainable’ At 


petitioner makes out a prima facie case аш if he has locus standi to make 
such petition. . 

_ Civil Procedure Code : (Act 5 5'of 1908) Or. 1, rules 9 & 10 — Addition 
of party — Whether persons applying are necessary parties to proceeding— 
Presence of persons necessary. for effective ‘and: complete adjudication of 
matters in controversy raised — Relevant considerations. 

West Bengal Board-of Secondary Education Act (5 of 1963), Secs. 
27 & 28° (2)—Power of President to appoint Administrator of school— 
Exclusive jurisdiction of Board to make such appointment — — Circumstances 
under which President caa-oxercise powers of Board— “Limitations . on 
` exercise of such powers by President. | \ 
‘There are two writ petitions and in connection Mieten three appli- 
cations h&ve-been filed for addition of, parties: 


HELD: Ht is now well settled that if it appears to the court, that the 


presence of some persons із nécessary to effectively and completely adjudicate. 


the matters їп controversy raised in the petition, the court can pass 
necessary orders for'adding those persons as parties. , e 


*In Re:.2 writ petitions and 3 applications for addition-of paries. 


f 


4. 


` 


` eO). isis pt 


, 4p AES 
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Regarding the two applications for addition’ of parties, | filed by a 
guardian as well as some members'of the teaching and non-teaching staff of 
AN School, there cannot be any question for not allowing those‘ applications 
since the petitioners are попе but- one guardian and twe members of the 


non-teaching staff who have come. before-thts Court to challenge the appoint- 


meni of the Administrator by: the President of. the Board of Secondary 


Education. If these persons, namely, the guardian and the members of 
the teaching and, non-teaching“ stoff. are interested and are competent to 
challenge the appointment of an Administrator; then, on the same analogy 
other guardians whose wards are.also reading їп the same school and alio 
the members of the teaching and non-teaching steff of the school are equally 


„interested in the determination of the legality or illegality of the appointment 


of the Administrator by the President of the; Board and as such, they are 
necessary parties for the effectual and proper adjudicatien of the: controversy 
raised in the sald two writ applications. T. herefore, these two applications 
for addition of parties are allowed. As regards the. third application for 
addition of party filed by the Headmisiress of.the school it appears from 
the averment made in these two writ petitions - that serious allegations have 
been made against her and as such it 1$ Sit and. proper that she should be 
allowed to be, added as a party respondent in order. to have an opportunity 


- ef controverting those allegations as.made in ‘the petitions. That being the 
" position, it is Just and ‘proper that ‘her application for addition of party 


should be allo wed. > 3 


i 


In order 10 obtain a Rule in a writ petition, the petitioner has to satisfy 
the court as to the existence of a prima facie case and if the petitioner fails 
to establish sucha prima facle case, ths court’ will not issue any writ on 
such an application. ` Їп the instant case, no prima facile case has been 
made out, $ : 


% 


In the writ petition there is no averment or any pleading to show 
how the three petitioners are interested in the appointment of ап Adminis- 
trator of the school which 15 more or less a matter exclusively within the 
Jurisdiction of thé Board of Secondary Education as it principally related to 
ths administration of a school-where there is no managing Committee. That 
being the position, the writ. petition is not maintainable inasmuch as the 


' petitioners have failed to establish their locus standi to challenge the 


impugned order. q 


Section 27 of the 1963 Act clearly provides that the Board shall have 
generally the power to direct, supervise and control secondary education 
which includes the power to do such things which are necessary to give 
effect to this purpose and powers’ conferred on the Board. This includes 
‘the power to: supersede a Managing Committee and to appoint ап, Ааті. 
nlstrator. Section 26(2) of the Act empowers the President of the Board 
In case of emergency to.exercise any.of the powers of the Board, the only 


y t 
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restriction is that the President shall not act contrary to the decision of the 
Board and after exercising such powers shall report to the Board the action 
taken by him together with reasons therefor. It has been urged on behalf 
of the petitioners that there із по emergency which necessitates „ог impels 
the President of the Board to exercise the powers of the Boardand as such 
the order of appointment of the Administrator by the President is not п ac- 
cordance with the provisions of section 28(2) of the Act. This argument falls 
through in view of the specific averments made in paragraph 15 of the writ 
petition dated 19.6.80, where it has been clearly stated that because of the 
expiry of the tenure of office of the Administrator а уссиит has been 
ereated in the administration of the school to the great advantage of the 
defunct managing committee itself. There is no dispute, that there is по 
Managing Committee іп the school and the Administrator who was appointed 
to run the administration of the school is no longer in office since his terms 
had already expired. What more emergency there can be in sucha situation 
when there is none to run the administration of the school. Merely because 
the word, ‘emergency’ has not been used in the impugned Order made by the 
Board does not detract from the validity of the Order itself on that ground 
as the circumstances exist which clearly show that there is a great emergency 
and immediate appointment of an Administrator is necessaty to run the 
administration of the school. Hence, this argument has no merit and is not 
sustainable. The impugned order is not in breach of the provisions of sec. 
28(2) of the Act. 
Cases referred to :— 


(4) Sachinath Ghosh v. West Bengal Board of Secondary Education. 
1976 (2) CLJ 289. | 

(2) Biswanath Seth v. West Bengal Board of Secondary Education, 
& Ors., in Civil Rule No. 5741(W) of 1970 (an unreported 
judgment of Anil Kumar Sen, J.). 

(3) Ananta Kumar Chakraborty v. The West Bengal Beard of Secondary 
Education, in Civil Rule No. 2884(W) of 1972 (an unreported 
judgment of Chittatosh Mookerjee, J.). 

(4) Calcutta Gas Со. v. State of West Bengal, AIR 1962 SC 1045 i 

(5) D. Nagaraj v. State of Karnataka, AIR 1977 SC 876 

(6) Jasbai Motibal Desai v. Roshankumar, AIR 1976 SC 578 


H. N. Mukherjee РР fJ OF Petitioners 
A. P. Sarkar and Surokash Banerjee - .. for Respondznts Nos. I to 3 
A. L. Basu .. for Respondents Nos. 4 to 6 and 8 


Nigam Ch.kraborty and М. К. Mitra — ...fer some of the added respondents 
Saktinaih Mukherjee and Pradipta Roy.. for some o. the added respondents 
S. B. Bhunia and P. S. Bose э  ....4 for Respondent No, 7 
J. К, Banerjee and B. N. Chakraborty .. for some of the added respondents 


А 


Уу 
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The judgment of the Court was as follows t— 


There are two writ petitions, one filed on June 17, 1980 by the three 
persons who are petitioners Nos. 1, 2 and 3; of them petitioner No.1 18 
a guardian, petitioner No. 2 is the Head ;Clerk-cum-Accountant of 
Sohanlal Deoralia Balika Vidyalaya and the petitioner No. 3 1s also one 
of the members of the non-teaching staff of the school ; the other filed on 
June 19, 1980 by the same three petitioners.: In the earlier petition the 
petitioners challenge-the inaction on the part of th: West Bengal Board 
of Secondary Education in not extending the term of Mr. Sarojesh 
Mukherjee, respondent No. 7, who was appointed administrator of the 
school, on the ground that the term of the administrator had expired on 
May 20, 1980 and inspite of repeated-requests for extending his term 
nothing was done in this respect. In the second petition an order dated 
June 12, 1980 appointing Mr. Hari Kumar Mukherjee, Assistant Inspector 
of Schools (S.E ), Howrah, respondent No. 8 as Administrator of the 
school by the President, West Bengal Board of Secondary Education, has 
been assailed on the ground of mala fide and in violation of tho provisions 
of Section 28(2) of the West Bengal Board of Sscondary Education Act, 
1963. -: » 

2. These applications were listed on June 19, 1980. On that day, 
it was directed that the applications would appear on Monday next and 
an interim order of maintaining status quo as on that date till the hearing 
of these applications was made. Certain other directions were also given 
on that дау. Pursuant to the said direction Mr. Sarkar appeared on 
behalf of the.State respondents and Mr. Suprokash Banerjee appeared on 
behalf of respondents Nos. 1, 2 and.3. : 

3. Three applications for addition of partes have бес, filed, oae оп 
. behalf of the three petitioners who claim to be guardians o^ their wards 
reading in the school through their learned Advocate Mr. Pradipto Roy ; 
another application for addition of parties was filed through Mr. Biswa 
Nath: Chakraborty, learned Advocate by Smt. Maya Sharma, Headmistress 
of the sald school and the last application for addition of partics was 
filed tirougk their learned Advocate Mr. №. К. Mitra, on behalf of the 
` three petitioners who claim to be the teachers and members of the non- 
teaching staff of the school. А І 

4. Before considering the merits of the main petitions, i$ is better 
to dispose of these three above applications for, addition of parties. 
Mr. Hari Narayau Mukherjee, learned advocato appearing on behalf of 
the petitioners ia the matn petitions has placed before this court the 
p ovisions of Order 1, rule 9 and Order 1, rule 10 of the Code of Civil 
Procedure. He submitted that unless it is shown that the presence of the 
petitioners аге necessary to decide effectively and completely the matters 
in issue in these writ petitions, these applications should not be allowed 
and in support of this submission Mr. Mukherjec bas cited some 
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decisions. It is now well-settled that if it appears to the court. that the - 
presenca of the partics are necessary to effectively.and completely adjudi- . 
cate the matters in controversy raised in this petition, the court cau pass 
necessary orders for adding those persona as parties. As regards the 
two applications filed on behalf of the guardians of the school аз well as 
the members of the teaching and non-teaching staff of the- school, there -> 
cannot be any question for not allowing thore applications since the 
petitioners are none but ono ‘guardian and two members of the non- 
teaching staff who havo come before this court to challenge the appoint- 
ment of the Administrator by thé President of the West Bengal Board 
of Secondary Education. If these persons, i.e, the guardians and the.. 
members of the teaching and non-teaching staff are interested and are 
competent to challenge the appointment of administrator, then on the 
same analogy other guardians whose wards are also reading in ‘the same 
school and also the members of the teaching and non-teaching atoff are 
equally interested in the determination of the legality or illegality. of the 
appointment of the Administrator by the President and: as such they are. 
necessary parties for the effectual and proper adjudication of the contro- 
versy raised in these two writ petitions. I therefore allow these two | 
applications for addition of parties. Ав regards the third application filed 
by Mrs. Maya Sharma, Headmistress of the institution, it la evident: from 
the averments made in these two petitions that serious allegations have_ 
been made against her and as such.{¢ is fit and proper that she should be 
allowed to be added as a party respondont in order to have an Opportunity. 
of controverting those allegations made іп the petitions. .This being the 
position it is deemed just and proper to allow this application also. In 
view of ‘the order made above let this applicant. be added. as party res-. 
pondent іп the writ petitions. ' - 2 i 
5. Iwa writ petition in order to obtain a rule it is for the petitioner 
to satisfy the court as to the existence of a prima facte case and if the. 
petitioner fails to prove such a prima facie case the court will certainly 
be not inclined to issue any writ on such an application. . As regards the 
first petition filed on June 17, 1980 it has been pleaded in раговгарЬ 7 of . 
the petition that the respondent No. 7, Sarojesh Mukherjee was appointed ` 
to act as Administrator of the school by the "West Bengal Board of 
Secondary Education for a psriod of six months and he was vested with 
‘all the powers of the managing committee with a direction to re-constitute , 
the managing committee in accordance with the provisions of the  prescri- 
bed rules and directions issued or to be issued by the Board from time to 
time. This tenure of office of the respondent No. 7 as administrator expired ` 
May 20, 1980. It has been pleaded in paragraph 14 of the petition that 
immediately after the expiry of thé term the said Administrator requested. 
the Administrator of the Board as well as the President to take prompti 
steps to extend the term of the Administrator, but the Board did hot do 
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anything in this direction. It hag been Pleaded in paragraph 16 of the 
Petition that since the Board has turned a deaf ear to the affairs of the 
institution inspite of the fact: that it was approached from all quarters 
‘this ‘Isa fit case where this Court should interfere and direct the 
Board or its President/Administrator to extend the term of Mr. Sarojesh 
Mukherjee, respondent No. 7, by another aix months and a writ `of 
mandamus to that effect hag been prayed. There was also a: prayer for 
a suitable interim order: Та the second: petition as I have already 
mentioned the subject-matter of challenge was: the order dated June 12, 
1980 appointing the respondent No. 8, Assistant Inspector of Schools (SE), 
Hari Kumar Mukherjee, ав Administrator of the Soban Lal Deoralla Balika 
Vidyalaya, Howrah ір Place of Sri Sarojesh Mukherjee for a period of 
віх months conferring on him all the powers. of the managing committee 
and directing him to re-constitute the managing committee during the 
tenure of his appointment. 


-6. .Mr. Mukherjee, learned Advocate appearing in support of the 
petition has eloquently argued that this order of appointment of the 
Administrator is bad on two grounds. Firstly, this order is mala fide and 
the appointment of respondent No. 8 ag Administrator has been made at 
the instance of the Headmistress, Mrs. Maya. Sharma, who was allegedly 
placed under suspension by the Administrator, Sri Sarojesh Mukherjee, 
respondent No. 7 and in support of his submission Mr. Mukherjee has 
drawn my attention to the statement made in paragraph 20 of the appli- , 
cation for addition of parties where it has been stated that the applicant 
requested the President of the Board on March 29, 1980 to change respon- 
dent No. 7 as Admlnistrator of the school and to appointa new Adminis- 
trator ав his term had expired. It has been submitted, secondly, by Mr. 
Mukherjee'that this appointment is bad as there із no emergency which 


А enables the President under section 28 (2) of the Act to exercise the powers 


of the Board іп appointing an Administrator and in support of his sub. 
mission Mr. Mukherjee has relied on a decision of this Court reported in 
(1) Sachi Nath Ghosh v. W. B. Board of Secondary Education, 1976(2) 
C.L.J 289. Mr. Mukherjee also submitted that his clients-one being a 
guardian and the other two being members of the non-teaching staff are 
interested in the proper education of the students and as such they are 
entitled to challenge the appointment of the Administrator by this writ 
petition evon through their legal rights have not beon affected or infringed. 
Mr. Mukherjee In support of his said submissions has drawn my attention 
to paragraphs 14, 15 and 19 of the writ petition filed on June 19, 1980 in 
order to substantiate his contentions that the petitioners are interested 
parties and as such, ‘they are.entitled to:come before this Court іп 'а writ 
petition attacking the impugned order of арроіпітепі of an Administrator, 

|. 7. Mr. Sircar, learned Advocate appearing for the State has sub- 
mitted that the Administrator Previously appointed, that is, respondent 
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No. 7 has got no /ocus standi to claim legally to have his term extended — 
nor the petitioners, one of whom is a guardian and others who are mem- 
bers of the non-teaching. staff of the school have any locus standi to. 
challenge the impugned order of appointment of Administrator by the 
Board as neither any of their legal rights have been infringed by the im- 
pugned order nor their legal interests have also been affected by the making 
of the impugned order by the Board. In support of this submission some 
decisions have been cited by Mr. Sircar. It has been nextly submitted by 
Mr. Sircar referring to two decisions delivered. by two of the learned Judges 
of this Court that in case of replacement of an Administrator after the 
expiry of his term by the appointment of a new Administrator it is 
exclusively within the jurisdictios ard ambit of the power conferred by the 
West Bengal Board of Secondary Education: Act, 1963. Neither the Admiais- 
trator nor the petitioners can attack the said order. It has also been. - 
submitted by Mr. Sircar that in reference to suggestion made by this 
Court his client is agreeable to solve the tangle pending for a long time 
and to medify the order passed by the Board by not giving effect to 
Һе order appointing respondent No. 8 as Айтібівітаќог ‘and appointing 
another officer of the Education Department as Administrator of the School. 
- This suggestion however was not acceptable-to the petitioners. ' 
8. In (2) Biswanath Seth у. West Bengal Board of Secondary 
Education &- Ors., an unreported Jndgment of Anil Kumar Sen, J. dated 
February 21, 1971 ín Civil Order No. 5741 (W) of 1970, a similar question . 
arose for decision. In that case ар Administrator was appointed by the 
Board fora certain term and after the expiry of tho term the Board 
appointed another person às Administrator of a: particular school The 
Administrator whose term expired or rather to be precise the previously 
appointed Administrator challenged the subsequent order of appointment 
of another person as Administrator in a writ petition before this Court. 
After contested hearing our learned. brother Anil Kumar Sen, J held on 
February 24, 1971 aa follows :— f 
"I fail to. understand how au Administrator appointed under 
Section 28(2) of the Act can claim aright to the post efan Adminis- 
trator and challenge an ordor of his replacement by moving a wril 
application in this Court. Таш of ‘the view that such appointment 
` confers no right and the autborities who had appointed him as an 
Administrator are logally competent in their wisdom to replace him. 
If that has been done certainly it is not within the powers of this 
Court to question or dispute the wisdom of the sta'utory authority.” 
This view has been referred to and relied. upon by Chittatosh Mookerjee 
J. in (3) Ananta Kumar Chakraborty v. The West Bengal Board of ' 
Secondary Education, an unreported Judgment of Chittatosh Mookerjee, 
J, in Civil Rule No. 2884.W) of 1972 and his Lordship observed 
that he fully agreed with the above view and held that prima facte 
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an application by an Administrator whose term had expired challenging 
the appointment of a new Administrator was not maintainable. In 
view of these decisions, I do not find any substance іп this petition. 
Moreover, іє has not been pleaded clearly in the petition how these three 
petitioners of whom I have mentioned hereinbefore are affected by the 
impugned order of appointment of Administrator er, in other words, 
how their rights and interests have been affected and they are aggrieved 
by it. It has been pronounced by the Supreme Court in no uncertain 
terms that ít is only the person whose rights have been affected by the 
impugned order, is competent to come before the writ court challenging 
‘the order and reference may-be made in this connection to the decision 
reported in (4) AIR 1962 SC 1045 at page 1047, paragraph 5. It has 
been observed by the Supreme Court that the legal right that can be 
enforced under Article 226 also shall ordinarily be the personal or 
individual right of the petitioner himolf, though in the case of some 
of the writs, like habeas corpus or quo warranto this Rule may have to be 
relaxed or modified. In (5) AIR 1977 SC 876 it has been observed 
that though Article 226 of the Constitution in terms does not describe 
the ‘classes of persons: entitled to apply thereunder, the existence of the 
right ia implicit for the exercise of the extra-ordinary jurisdiction by the 
High Court under the said: Article. Itis also well established that a 
person who із not aggrieved by the’ discrimination complained of 
cannot maintain a writ petition. I$ was tried to be contended on behalf 
of the petitioners referring to the decision reported in (6) AIR. 1976 SC 
578 that the expression, ‘aggrieved person’ includes within its fold 
persons interested and the petitioners are {interested and as such the writ 
petitions at their instance: are malntairable. In this case also the 
proprietor of a cinema house came before the writ court challenging 
the no-objection-certificate granted under Rule 6 of the Bombay Cinema 
Rules, 1964 by the District Magistrate. It was held that from his 
pleadings it did not appear how his rights or Interests recognised by 
general law has been infringed ав a result of this grant of no objection 
certificate ‘to the respondents and on that basis it was held that he hed 
no locus standi to invoke this speciál jurisdiction of Article 226 of the 
Constitution. So this case instead of supporting the case of the рей- 
_tloners goes against the petitioners. Ihave already stated that in this 
petition there is no averment or any ‘pleadings to show how these three 
petitioners are interested in the appointment of an Administrator of а 
school which is more ог lessa matter exclusively within the jurisdiction 
of the Board as it principally related to the ee of a school 
where there is no Managing Committee. So, this application ів not 
maintainable, as the petitioners failed to prove their Jocus standi to 
challenge the impugned order. In view of my findings as above it is no$ 
necessary ќо enter into the merits of the order. However, when an 
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elaborate argument has been advanced on behalf of the petitioners I shall 
also deal - with the question as to whether the order has been made by 
the President in accordance with the provisions of S. 28(2) of the Act. 
Section 27 of the West Bengal Board of Secondary Education Act, 1963 
clearly provides that the Board shall-have generally the power to direct, 
supervise and control secondary - education which - includes the power to 
do: such things which are necessary to give effect to this purpose and 
powers conferred on the Board. . This includes the power to. supersede 
the Managing Committee and to appoint an Administrator. Section 
28(2) empowers the President in case of emergency to exercise any of the 
powers of the Board, the only-restriction is that the President shall not 
всё contrary to the decision of. the Board and after. exercising such powers 
shall. report to the -Board, the action taken Бу him. together with c 
reasons therefor. In has been previously urged on behalf of the petitloners 
that there is no emergency which necessitates or impels the President to ex- 
ercise the power of the Board and as auch the order of appointment of tho 
Administrator by the President is по! in accordance with the provision of 
Section 28(2) of the Act. This argument falls through in view of the 
specific averments made in paragraph 15 of the petition dated June 19, 
1980 where it has been clearly. stated by the petitioners that because of 
the expiry of.the term of the Administrator a vacuum has. been created 
inthe administration of ths echool to the great advantage of the defunct 
Managing Committee itself. There is no dispute that there is no Manag- 
ing Committee іп. ће school and the Administrator who was appointed 
to run the administration of the school is no longer in office since his 
term expired as easly ason May 20, 1900. What more emergency there 
can bein sucha situation when there is none to run the administration 
of theschool. Merely because the word, "emergency" has not bsea 
used in the impugned order passed by the Board does ‘not detract from 
the validity of the order itself on that ground as circumstances exist which 
clearly show that there isa great emergency and immediate appointment | 
ofen Administrator is necessary to run the administration of the School. 
This being the position, this argument has got по merit and so it is not 
sustainable. Reference has been made in this connection to the decision 
reported in Sachínath Ghosh v. W. B. Board of Secondary Education: 
(supra). That case is patently, not applicable to he present 
case for:the -simplo reason that in (лаб cass there was a. Munag- 
ing Committee which was superseded without furnishing the Committee 
a copy of the report of the Director of Publio ‘Instruction and 
without giving if any opportunity of hearing as required under Rule 
8 of the Rules for Management of Recogaised Non-Government Iaustitu- 
tions (aided and unaidea), 1969. This 1s not the case here. I have ` 
already stated hereinbefore that. there із no Managing Committee and an. 
Administrator was Брази appointed. The term of that Administrator 
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-came to an end aud in order to fill up the vacuum the Board had to make 

an order appointing an Administrator. In such circumstances, in my 
view, the order caunot be challenged oa the ground that it has been 
‘made by the President in the absence of any emergency. Ae regards the 
contentious tried to be advanced that the order has not been ‘placed bofore 
the Board for approval that is а routme matter which will bo placed 
before the Board. Itis not the case of the petitioners that the Board 
has disapproved the order and as such this question is premature at this 
stage and the order cannot be challenged on that count. 

9. Ihave already stated hereinbefore that this Court io order to 
solve that tangle gave a suggestion to the parties whether they are agreeable 
to have another officer of .the Education Department appointed as 
Administrator It is unfortunate that though the learned Advocate appearing 
on behalf of the Board welcomed this suggestion, the petitioners did not 
and this speaks a volume. However, it is not fer me to вау anything on 
this point. | 

10. Io the premises aforesaid I do not find that any prima facile 
case has been made out nor do I find that the petitioners have got locus 
standi to challenge the Impugned order by this petition and I have also 
held that the order is not In breach of the provisions of Section 28 (2) of 
the Board of Secondary Education Act, 1963. For all these reasons, I 
reject this application without any order as to costs. All interim orders 
are vacated. Respondents have not filed any affidavit and so none of the 
allegations are admitted by them. 

Stay of operation ‘of the order as prayed for is refused. Writ 
applications. are rejected. 

Р. К. 


` [ CIVIL REVISIONAL JURISDICTION ] 

Before Mr. Justice Sudhindra Mohan Guha 

Decision: July 25, 1980 

Saraswati Bala Srimany ТЕ Petitioner 
Versus 

Hindusthan Milling Industry & Anr. e.. +e. Opposite parties* 

Recelver-— Whether a necessary party to instant suit— Suit for recovery 
of price of goods sold and delivered— Prayer for adding Receiver as party 
to suit — Circumstances to be considered. . 

The instant S. C. C. Suit was instituted’ by opposite party no. | 
against the petitioner and opposite party no. 2 for realisation of the unpaid 
price of goods sold and delivered, against the two partners who were 
carrying on business'as partners of the firm while contesting the suit, 


*C. R. No. 762 of 1979. 
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the petitioner contended that a Receiver had already been appointed 
fn another suit for realisation of debts and for payment of money to the 
creditors of the said firm. According to the petitioner, the said. 
Receiver was a necessary party. Such contention was overruled by 
the courts below. 

HELD: Іп уізю of the déchifon reported in AIR 1946 al 127 and 
in considering the relevant provisions of the Indian Partnership Act, it ts held 
that in the circumstances of the case the Receiver is a necessary party 10 the 
sult, Fer avoiding all complications in future, the trial court fs directed 
to consider the petitioner's prayer for adding the Receiver asa pariy to | 
the suit. MEE 
o Cases referred to :— 


(1) Md. Kadar Ali Fakir v. Gobinda Bandhu Dutta, AIR 1946 
Cal. 127 
(2) C. Satyanarayan v. Kanumarpudi Lakshmi | Narasimnom, AIR 
1968 AP 330 
(3) Maharan! Janki Koer v. Sham Sivendra Sahi, 10 CLJ 23 
(4) M/s. Lakshmi Narayan Mistanna Prathisthan y. Suresh Chandra 
Das, 1980 (1) СНМ 306 | 
Anil Kumar Sett .. for Petitioner 
AJoy Krishna Chatterjee aor Opposite parties 
The judgmont of the Court was as finan :— 
The judgment of the Full Bench of the Court of the Small Causes of 
Calcutta in Suit Ne. 3272 of 1973 of the 3rd Bench has been challenged 
under the instant revision. 


2 On Avgust 3, 1973, Suit No. 3272 of 1973 was commenced 
by the opposite party no. 1 against the petitioner and the opposite party 
no. 2 for recovery of the price of goods sold and delivered. 

3. While contesting the suit by the petitioner it was stated that a 
Receiver had already been appointed by this Court in Suit No. 339 
of 1970 for realisation of debts and payment of money to the credi- 
ters ofthe Firm under tho name and style, ‘Bansdeo Sett & Co.” on 
September 11, 1970. According to the petitioner the Receiver was a 
necessary party. 

4. Such contention was overruled by the trial Judge as well ав 
by the Judges of the Full Bench. 

5. There is no dispute to the fact that the present suit was instituted 
for realisation of the unpaid price of goods sold nod supplied amounting 
to Rs. 1188/- plus Rs. 427/- as interest against two partners who were 
carrying on business as partners of the Firm, Messrs. Bansdeo Sett & 
Co’. It was found by the learned Judges that the challan (Ext. 1) was 
issued in the name of the Firm, Messrs. Bansdeo Sett & Co. of which 
the petitioner and opposite party No. 2 wore partners. Similarly Ext. 2 
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the relevant bill was algo drawn up in the name of the Firm. Ina suit 
for dissolution of the Firm a Receiver was admittedly appointed on 11.9.79. 
6. Mr. Anil Kumar. Sett, learned Advocate for the petitioner 
contends that whilo the assets of the Firm were in the hands of the 
Receiver tho’ partners should mot have been sued in their personal capa- 
city and as such the Receiver was a necessary party. Не draw my atten- 
tion to Section 25 of the Partnership Act, 1932, which layo down that 
every partner ів Hable jointly with all the other partners and also sever- 
ally, for all acts of the Firm done while he isa partner. Next he drew 
my attention to Section 46 of the Act which gives right of partners to 
have the business wound up after dissolution. On such dissolution every 
partner will be entitled to have- the property of the Firm applied in 
Payment of the debts and liabilities of the Firm. Under sec. 48 
the assets of Firm shall be applied in paying the debts of the 
' Firm to a third party. Section 49 of the Acs“ lays down that where 
there are joint debis due from the Firm ‘aod also separate debts 
due from any partner the property of the -Firm shall bo applied in the 
first instance in payment of the debts of the Firm. Having regard to the 
provisions of the law referred to above, it is contended by Mr. Sett that - 
in payment of debts and liabilities the assets of the Firm should be 
applied -at the first instance aad if that be insufficient next in that саве 
the creditor can fall upon the personal property of the partners. In 
erder to ascertain whether the assets of the Firm were sufficient or not tho 
` Receiver appclated by this Court was a necessary party. Thus it is con- 
tended-by Mr. Sett that the learned courts below were not justified in 
refusing to entertain the prayer for impleading the Receiver as a party 
to the suit, RU. "ud ET 
7 .Mr. Sett refers to a’Division Bench of this Court in the case of (1) 
Md. Kadar Ali Fakir v. Gobinda Bandhu Dutta & Ors, reported in 
.AIR 1946 Calcutta 127. In suppor? of his argument shat in a case of this 
nature a Receiver was a necessary party. . In this suit it is held that 
appointment of a Receiver does not in any way affect the rights 
of a` third party creditor who. has claims against the persons over 
whose property: the Receiver .has been appointed. If such a oreditor 
files a suit, he must make his debtors parties to the same. The only 
difference that the: appointment of a Receiver makes is that if the 
Property in the opinion of the Receiver is intended to be affected by the 
result of such a suit, the Receiver hac got to be made a party after 
obtaining leave from the Court. M" А . 
8. In reply to such arguments Mr. Chatterjee, the learned Advocate 
for the opposite party contends that a Receiver is not а necessary party in 
the suit, if necessary he could be made а party with the leave of the 
Court during the execution of the proceedings. He makes reliance in the 
case of (2) C. Satyanarayana & Ors. v. Kanumarlapudi Lakshmi 
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Narasimham, reported in AIR 1968 AP 330. In this case a single 
Judge of the Andhra Pradesh High Court held that in a suit for 
money against the partners of the firm even where the firm was dissolved, 
the Receiver holding possession of the firm'a property was not а 
necessary party. In such cases if the plaintiff obtained a decree he could 
go to the executing court, obtain the leave of that court to execute the 
decree against the property in possession of tbe Receiver and belonging 
to the firm, in case the decree holder wanted to proceed against such 
property. But his Lordship at page 332 of the report makes it clear 
that in case where the property is in the hands of a receiver is intended 
to be affected by the result of the suit and the possession of the 
receiver or the jurisdiction of the court appointing the receiver 18 
intended to be Interferred with, leave of the court appointing the receiver 
becomes necessary, and the Receiver also becomes a necessary party. 
Taking a clue from this Mr. Sett argues thata Receiver has been appointed 
by the Calcutta High Court after dissolution of the partnership and that 
Receiver ig in possession of tbe entire assets of tho dissolved firm. In the 
above circumstances, it is contended by Mr. Sett that the opposite party 
has no escape without making the Receiver ава party for realisation of 
the dues or price of the goods supplied to the partners and noś to tho 
members individually. According to Mr. Sett ів is for tho plaintiff to 
make attempt first for realisation of the dues from the assets of tho dis- 
solved firm in the hands of the Receiver and if the funds be insufücient · 
in that case only the plaintiff can recover the unrecovered balance of the 
dues from the individual partners. 


9, Next, Mr. Chatterjee refers to the decision of the Full Bench of 
this Court in the case of (3) Maharani Janki Koer v. Sham Sivendra Sahi 
reported in 10 CLJ 23. In this case Mr. Justice Mookerjee delivering the 
judgment for the Court observed that when the'decree for mesno profits ів 
made, the decroe-holdor may find it necessary to proceed against the equity 
of rademption to enable him to realise his dues. When he finds himself 
in that position, if the Receiver appointed in the course of the mortgage 
suit, was then found to be in possession of tho mortgaged ‘properties, the 
execution creditor may have to obtain tho leave of the Court before he 
can attach the properties in execution. But beforo he arrives at that stage 
it is not neccesary for him to bring the Recoiver before the court and it 
is absolutely immaterial to the Receiver for what amount a decree for 
mesno profits is obtained Бу the decrec-holder against the mortgagor. 

10. Mr. Sett distinguishing she case pointe out that in а oage for 
recovery of money on mortgage the mortgage ecan fall upon the moit- 
gaged property as well as properties of the mortgagor independently 
and simultaneously ; in such a suit according to him there was по obliga- 
tion that the deoree-holder was to fall upon the mortgaged property first. 
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Last ofall Mr. Chatterjee cites the decision in the case of (4) Ad/s. 
Lakshmi Narayan Mistanna Prathisthan v. Suresh Chandra Das, reported in 
1980 (1) CHN,306. In this case xlso Mr. Justice Manoj Kumar Mukherjee 
lays dowa the prinoiples when a Receiver was to bs made a party to the 
suit. Mr. Sett also distinguishes the facts of that case with one in hand. 
In that. case the Receiver did not take possession of the suit building but 
according to Mr. Sstt the Receiver appointed by the Calcutta High Court 

‚ Was in possession of the entire assets of the dissolved firm. Next, the 
plaintiff and the defendants were parties to such вой. Thirdly, in shat 
case the interest of the Receiver tas not in any way prejudiced by the 
institution of the suit nor was there any scopaof conflict of jurisdiction 
between the court appointing the Receiver and the Court where the 
present suit was filed and the Receiver was not Appointed to protect the 
interest of the plaintiff vis-a-vis the defendants. Under this circumstancos 
the Receiver according to the learned Judge was neither a necessary party 
in that suit nor was the leave of the Court was necessary for institution 
of the suit. Asstated earlier the facts of the present case aro quite 
distinot. 

11. Thus on hearing the arguments of both the parties and having 
regard to the decision repotted in AIR 1946 Cal. 127 (supra)and also having 
regard to the provisions of the Indian Partnership Act, 1932, I am of the 
opinion that in the circumstances of the cage a. Receiver was а necessary 
party to the suit acd that also for avoiding all fature complications. 

12. In the premises, the finding of the lower court below cannot 
bs sustainsd. The application for revision is allowed with costs. 
Advocate’s fees assessed at 5 G.M. The Rule із made absolute. The 
impugned orders are set aside. The learned trial Judge would consider 
the prayer for adding the Receiver as а party to the suit оп obtaining 
leave from this Court who is appointed the Receiver in Suit No. 339 
of 1970. : 

S.N.R. 


( CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Bimal Chandra Basak 
me dat - Decision : May.9, 1980 
M/s. Cadbury Fry (India) Pvt. Ltd. ^ — ^o uem Petitioner 
` Versus ~ 

“State of West Bengal & Ore. 0 2... Respondents* 
Industrial Disputes Act— Reference by State Government under S. 10 

after previous decision not to refer—Non-application of mind by the Govern- 
ment to relevant considerations before making the refersnce— Whether 

. reference is valid. : | 


| *Civil Rule Мо. 9411 (W) of 1976. 
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In 1969, the petitioner company discharged the respondent employee 
from service. The industrial dispute raised by the employee was taken 
_up fer conciliation. Ultimately, the State Government decided not to 
refer the matter to adjadication. Several years afterwards, the State 
Government changed its mind and after issuing a show-cause notice to the 
petitioner by an order under S. 10 of the Industrial Disputes Act, referred 
the dispute raised by the respondent employee to adjudication. The 
petitioner company challenged the order by a Writ petition. 

HELD: Ап order under S, 10 cannot be set aside merely on the 
ground that the Government had previously decided not to make a refer- 
ence. However, before making such a reference, the Government must 
apply its mind to relevang consideration е. g. the continued . existence of 
the dispute and the wisdom of referring it in the interest of industrial peace 
and harmony. Where such reference is made by the Government’ without 
proper application of mind, the order is liable to be set aside. 

Cases referred to :— 

(1) Avon Service Production Agencies (P) Lid. у. Industrial, Haryana 
& Ors., AIR 1979 8С 170 

(2) American Express International Banking Corpn. v. Unton of: India, 
1979 (1) CLJ 266 


P. P. Ginwala and Prabir Roy — "o ere for Petitioner 
Tapan Kumar Das and Malay Mohan Guha .. for Respondent No. 4 
S. Sen sss for the State 

The judgment of tho Court was as follows :— › 


This application under Article 226 of the Constitution of India is 
directed against an order of reference passed by the State Government 
under the provisions of Section 10 of the Industrial Disputes Act, 1947 


(hereinafter referred to as the Act). The facts of this caso во far as relevant 
for the purpose of the disposal of the application herein are as follows :— 


2. On the 4th of January, 1960, the respondent No. 4 was appointed 
by the petitioner company as Stenographor on a probation for threo 
months. .On the 4th of April, 1960, the respondent No. 4'8 service was 
confirmed. It їз stated thatat the time of appointment tbe respondent 
No 4 таз а Matriculate. Bat it is stated that subsequently he passed the 
M. Com. Examination. It i3 stated that ia November, 1961, the petitioner 
company directed the respondent No. 4 to work under a Junior Executive , 
and a Senior Clerical Assistant. Be that as it may, it appears that certain 
representations were made by respondent No 4 to the Managing 
Director of the Company. According to the management this contained 
some allegations against the Area Manager concerned. , Acoor-dingly 
a show cause notice was issued on the 27th January, 1969. On 
the 17th of March, 1969, reply was given to thatand thereafter by an 
order dated 29th of April, 1969, she respondent No.4 was discharged 
from service. Onthe 16th of September, 1969, the respondent No. 4 
raised a dispute. There were certain conciliation proceedings and the 
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report was submitted. However, the Government ultimately decided not. 
to refer this matter for adjudication under the proviidons of the Industrial 
Disputes Act, 1947, Being aggrieved by the same, the workmen filed a 
writ petition in this Court. However, the said writ petition was dismissed 
andthe Rule was discharged. No appeal was preferred therefrom but 
this was not the end of the matter. What transpires is that а show cause 
notice was issued about four years later, that io, on the 18th January, 1974 
_ to the petitioners whereby the Governmens stated that it wanted to review 
its earlier decision and wanted to refer the matter for adjudication under 
the provisions of tho said Act. The petitioner Company objected to | 
the notice and gave а reply to the same. On the 15th May, 1976, the 
order of reference waa published by the Government. This is challenged 
in this proceeding. ME | | 
3.- The loarned Advocates appearing in support of the rule has 
very frankly stated before me that in view of the decision in (1) M/s. Avon 
"VService Production Agencies (P) Ltd. v. Industrial Ti ribunal, Haryana and 
Others, reported in AIR 1979 SC 170, it is no longer open to contend that 
the second reference by the Government is incompetent, after the Govern- 
ment has officially rejected the case for. referenco earlier. What has been 
contended is that there was no fresh consideration and no fresh material 
and that there is non-application of mind. s 
4. This challenge being thrown, it was for the Government to 
justify their action. However, no affidavit has been filed. Accordingly, 
I sent for the records. From the records it appears that a поќе was put 
up for consideration whether the issue be referred to for adjudication. On 
that there is only a very short order to the following effect : | И 
“The issuo suggested above is referred to for adjudication. No 
settlement hag been possible.” ` "SML 
5. Mr. Sen appearing for the State has stated that there is no other . 
material which can be relied upen. 
6. The learned Advocate appearing оп behalf of the respondent 
No. 4 has also drawn my attention to the Ad/s. Avon Services Production 
Agencies (Р) Ltd., саво (Supra) and submitted that it ig nos for the court 
to consider whether there was adequate material before the Government 
for making an order of reference or not. » 
7. In my opinion; this application can be disposed of on a short point. 
I may also point out that the parties also have no objection to the order 
I propose to pass. In my opinion, it is true that it is not for the court to 
consider and to sit on appeal over the materials on the basis of which the 
Government have decided to passan order of refefence. It is also now 
well settled that the Government can reconsider its decision and pats an 
order of reference even if on an earlier oecasion the Government had 
declined to pass any such order. It is also now well settled that it is 
not necessary that there must be any fresh material. The Bupreme Court 
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hae pointed out that it is not absolutely necessary that there should be 
fresh material before the Government for reconsideration of ite earlier 
decision. The Government may reconsider its decision on account of 
some new facts brought to its notice or for any other relevant consi- 
deration and such other relevant consideration may include the threat to 
industrial peace by the continued existence of the industrial dispute 
without any attempt at resolving it and that the reference would at least 
bring the parties to tho talking table. The Supreme Court has also 
pointed out that the power to make the reference remains in tact and сап 
be exercised if the material and relevant considerations for exercise of 
powers are available ; there being the ‘continued exiatence of the dispute 
and the wisdom of referring it in the larger interest of industrial peace 
and harmony. In my opinion, іп tho.facts of this case this test has not 
been satisfied. From the records, it does not appear that thie matter was 
considered in proper line. It does not appear that the appropriate autho- 
rity applied 1ts mind to the considerations involved in such a case. It is 
an old matter where already the prayer for a reference has once been 
rejected. Though that does not prevent the authority concerned to pass 
an order of reference subsequently there must be a serious and respon- 
sible reconsideration of the matter, which means a proper application of 
mind. In my opinion, in the present case from the records it appears that 
Government did not apply its mind properly and did not consider the 
matter properly as they are required to do under the law. In that view 
of the matter I allow this application and make the Rule absolute to the 
following extent. . 

8. ‘Let a writ be issued directing the respondents not to give effect 
and to cancel and recall the order of Reference No. 1733-IR/IR/111-82/76 
dated 15th April, 1976. I make it clear however this would not prevent 
the Government from acting in accordance with law. If they во want 
they can passa fresh order of Roference but only in accordance with law. 

However, if they intend to do so, in view ofa decision of this Court 
' jn thecase of (2) American Express International Banking Corporation 
ү. Unton of India, reported in 1979 (1) Calcutta Lew Journal 266, the 
authority concerned must give a hearing to tho representatives of the 
petitioner and the respondent No. 4 before making such reference. I 
further direct that if the respondent State wants to make any fresh order 
of reference that must be made within a poriod of three months from the 
date of conclusion of hearing to the representatives of the petitioner and 
the respondent No. 4. 

The Rule is disposed of accordingly. All interim orders are 
vacated. There will be no order as to costs. 

N. С. S. 


— 


м 
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[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Chittatosh Mookerjee and Mr. Justice 
Bankim Chandra Ray . - 
Decision: May 31, 1979 


Kumari Nandita Chatterjee & Ors.. nae ee ee Appellants 
"Versus i 
Goversment of West Bengal & Ors.  ......... Respondents* 


Constimion of India— Articles 13, 19; 37 & 41— Fundamental rights 
under.Pert П1— Right to education, whether a fundamental right. 

Regulations, 1973 & 1978— Bachelor of Ayurvedic Medicine and 
Surgery Degree Course— Whether appellants have vested right to complete 
В A.M.S course under 1973 Regulations inspite of its replacement by 1978 
Regulations— Requirements under Reg. of 1978— Whether to be complied 
with to, get a degree—Interpretation. 


‘The principal point for determination in this appeal is whether 
or not the appellant-petitioners have any vested right to complete the Bach- 
elor of Ayurvedic Medicine and Surgery Degree Courte according to the 
Regulations of 1973 for the said couse accepted by the Aca demic Council 
on 22 3 73 and notified by the Registrar, University of Calcutta on 18.7.75. 
In otherwords, whether the appellants would be,governed by the old 
Regulatione of 1973 or by the new Regulations of 1978 as prescribed by 
the Central Council of the Indian Medicine which was accepted by the 
Ayurvedic Committee on June 1978 and also approved by the Calcutta 
University Council on 13.7.78 ` 


HELD: As per 1973 Regulstions, one of ihe conditions of  eligibl- 
lity for appearing at the First Examination of Ayurvedic Medicine наз that 
the candidate must have completed the prescribed course of study for the 
First Examination for at least two years subsequent to his passing the 
Preliminary Examination ef Ayurvedic  Med'cine. In  otherwords, the 
Regulations of 1973 clearly stipulated that for qualifying as а candidate 
for admisston to First Examination, one’s course of study shall commence 
only after he had passed the Preliminary Examinatfon. The duration.of such 
study for the First Exomination of the old В.А.М.5. course was two 
years after the passing of the Preliminary Examination. That being the 
position, the submission to the effect that under the previous Regulations 
of 1973 the passing of the Preliminary Examination іп Ayurvedic Medi- 
cine was'not a condition precedent for admission to the course of study for 
the First Examinatien of Ayurvedic Medicine. 

Consistent with the syllubus laid down by the Central Council of 
Indian Medicine, the University of Calcutta modified the prescribed course 
for В A. M..S. Examination, In making such "аш the Calcutta 
University did not act arbitrarily. 


* Appeal from Original Order No. 181 of 1979 (Mandamus Appeal) 
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Itu was contended that the appellants had Fundamental Right under 
Article 19(1)8). of the ‘Constitution to acquire professional. quali ifications 
in order to exercise that Fundamental Right. 

А broad distinction will always remain between the fundamental rights. 
. under Part ПГ of. the Constitution and the other rights created by a Statute. 


г. Arilele 13 of the Consiltution has no manner of application in respect of. 


à right created by a statute and net included tn Part III of the Constitution. | 
Therefore, the Legislature Is free to repeal, amend or modify such statutory- 
rights. In case of infringement of a ‘staiutory right which is ‘not a Junda- ` 
' mental right, the person | aggrieved has no remedy under Article 32 of. the. es 
Constitution. ў 
It is not possible to accept the submission diat the right to education. s 
із а fundamental right under Articles 19 and 21 of the Constitution, 
- Professional education may be necessary to qualify for practicing aparti- 
cular profession. In other words, sueh professtonal education із tmparted 
to facilitate the exercise-of the right to carry оп one's profession or calling. 
"Such , training. therefore is only peripheral or' concomitant but - nof | 
comprehended in the fundamental rights guaranteed under Article 19(1)(g) 
‘of the Constitution, Under clause (b) of- Art.. 19 of the Constitution, 
the State тау make any law relating to the professional . or . technical | 
` qualifications necessary for practicing any profession or carrying. on. any . 
occupation, trade or business. © Therefore, the law prescribing such profes- - 
sfonal or technical qualifications would be within the permissible limits” of 
reasonable restrictions in the interest of the general public. ` Such a tight to 
make law relating to professional or technical qualifications would obviously 
_ Include the power of.the State to alter and modify the prescribed professional 
_ or. technical qualifications necessary for practicing any profession’ or. 
-earrylag on any occupation; trade or business. Right to acqulre professional ` 
‘or technical qualifications áccording.to a: -particular syllabus or prescribed 
-eourse of study cannot: be a fundamental „right. Theržfore, one who is 
undergoing. a particular course for acquiring professional or technical 
qualifications cannot claim that the competent authority cannot alíer | өг b 
modify the: prescribed course and that once admitted toa Particular." “course: 
a student has a vested right to complete his study aceording to the syllabus 
as prescribed on the date of his admission. 
“Article 41 of the Constitution which іѕ а directive’ principle poe 
that the State shall within the limits of ‘its economic capacity and... 
^ development make effective provisions for securing the right to- work, -to 
_ education’ and to public: assistance in cases of unemployment, old. -age, 
-Sickness and disablement and in other, cases of undeserved want.- A rticle 37 . 
И clearly provides that the provisions contained in Port IV shall not be enforce 
able by any Court but the principles therein laid down are - nevertheless 
fundamental in the governance of the . ‘country and it sholl be the- duty of 
_the State to rudi these Prineipies in making laws. When Article 41. 
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mentions -the Tight: ио idian, it cannot ‘Be held that the right to 

‘education is also. ‘an integral part. of and- comprehended in several freedoms 
| guaranteed under Article 19 of: the Constitution. : 
“> The University Council in the instant case b» making the Regulatlons 
of 1978 did not purport fo act under Section 54 (3) of the Calcutta 
University Act, 1966. In pursuánce of the directions Issued by the Central 
Medical Council, the ` University. had framed new Regulations. The 
Regulations of 1493 and the "Regulations of 1978. could. not simultaneously 
remain in force. The Regulations. of 1978 impliedly repealed the Regulations 
. Of 1973 subject to certain savings, . П was not .acase ef cancelling or ` 

. modifying the Regulations of 1973. : 


Cases referred to-:—. 
(1); Anand Vardhan Chandel у y. University of Delhi & Ait, AIR 1978 
' Delhi 308... ‹ 


(2) Inder Prakash у. Deputy. Commissioner, Delhi and Others, AIR 
. 1979 Delhi 87 : 
(3) Maneka Gandhi у. Union uf India, AIR 1978 SC. 597 
(4) Ail India Bank Employees" Association у. The National Industrial: 
Tribunal (Bank Disputes) Bomboy ard others, AIR 1962 SC 171 
N. C. Chakraborty, ма. Nastruddin and Sj ed Hasan Imam 
д For Appellants 
- Nirmalendu Ray and Miss. Sharda Paria ML For Respondent 
mE ' i. э Nos, 2,3(а) &4 
IU For Respondent No. 1, 3(c), 
А 3(e), 3453 and 3(h) 
|, The jadgmont of the Court was as follows :— 
Mookerjee, J.: The appellants claimed to be the students of the 3rd 
: year of Bachelor of Ayurvedic . Medicine & Surgery Degreo Course 
of the Jamini Bbusan Roy Stato Ayurvedic Medical College and Hospital, 
Calcutta. According to tho appellants, on 4th May, 1976, the- University 
of Calcujia. had notified the: syllabus and scheme of Examination of tho 
said B.A.M.S Degree ‘Course which had been accepted by- the Academic 
Council of the Univers:ty of Calcutta on 22üd" March, 1973. The Regu- 
lations i in this behalf were circulated under an earlier notification dated 
. i18th/ July, 1975 " Thereafter, on 4th of June, 1976 the Government of West 
Bagal had invited applications‘in the prescribed. forms from the . eligible 
"candidates for admission to the one year Pre-Ayurvedic Course leading 
to the B.A M.S: ‘Degree Course. of the Calcutta University in the Jamini 
Bhusan State Ayurvedio College ‘and Hospital, Calcutta for the scasion 
on 1976-77. The appellants who were sslected had taken admission in 
` {һе said Pre-Ayurvedic B.A.M.S. Course and had also, appeared in the 
annual test examination 1977. - Thereafter, they had appeared in the 
Preliminary Examination in the Ayurvedic Medicine and Surgery of 


‘ 
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В. А. M.S. Degree Courts of the Calcutta University. The ‘said exami- 
nation although due to be held in,June, 1977 was actually held in Septem- 
ber, 1977. The results of the said Pumas ere in Ayurvedic . 
Medicine and Surgery were published on 29th May, 1978. 


2. The appellants claimed, that in November, 1977 the second year, class 
for the firat examination of B' A. M.S. Degree Course in the Jamini Bhusan 
Roy State Ayurvedic Medical-College and Hospital had commenced and - 
‘they had been reading according to the curriculum of the В.А.М S. Degree: 
Courss prescribed by the Regulations forthe said Course framed by the 
Academic Council of the Calcutta University on 22nd March, 1977 and 
which was notified by the Calcutta University on 18th July 1975. 

- According to the respondents the Central Council of Indian Medicine 
under the Indian Medicine Central Council. Aot, 1970 had: prescribed an^ 
uniform Ayurvedic Course of Studies and had refused to dgeagaize in 

future any other course. 


3. The .Calcutta University Council at its шей оп 13th July, 
` 1978 had confirmed the proceedings of the Ayurvedic Committee of the- 
said University dated 17:h June, 1978 which had accepted- the syllabi and 
the said Regulations prescribed by the Central Council of Indian Medicine 
subjects to modification, if necessary. The duration of the said course of 
‚ Studies for the Degree of Ayurvedic Medicine was made 5 years after plus 
two stages. The Ayurvedic Committee further had resolved that the 
students who were reading in the first year class of the Ayurvedic. 
* course and also those students. who would join the said course for : 
the session 1978-79 afier passing plus two Higher Secondary Exami- 
nation, would follow, the new syllabi and curriculum as accepted above. 
The said Regulations also stipulated that for the admission te the new 
5 years B A.M.S. Course students coming from plus.two Higher Secondary 
Course should have passed the same with Sanskrit as of their subjects. 


4. The appellants have claimed that the said new coursa was not 
‘applicable to them but the Principal of the Jamini Bhusan Ray State 
Ayurvedic Medicine College and Hospital purported to apply the said new 
Regulations for B. A. M. S. Courses to them. The appellants have con- . 
tended that they were entitled to continue their studies according to the ` 
previous Regulations for B.A.M.S. Course and the new Regulations 
„could not and did not govern them. . Accordingly they filed а writ 
petition upon which Civil Rule No. 5735(W) of 1978 was issued. In. their 
writ petition they prayed tbat the respondents be commanded to withdraw, . 
reacind or cancel the order dated 7th August, 1978 as indicated in the 
copy of the proceedings of the Ayurvedio Committee dated 17th fune, 
1978 and accepted by the Calcutta University: of 13th of July, 1978. They 
also prayed that the respondents be commanded to allow the. appellani- 
petitioners to complete their course of study according to the previous . 
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. Regulations for B.A.M.8. Degree Course and for ‘further commanding 
the respondents not to enforce the new Rogulations (vide Annexures ‘P, 
*K' and ‘L’ to the writ ‘petition ) 

5. The University of Calcutta and the State of West Bengal con- 
tested the Civil Rule No. 5736(W) of 1978 obtained by the appellant- peti- 
tloners. On 22ad December, 1978 his Lordship, Hon'ble Mr. Justice 
Sabyasachi Mukherjee discharged the. said Rule without costs. Being 
. aggrieved Бу the said judgment, the appellants have preferred this appeal 
under clause 15 of the Letters Patent. 

62 The principal point in this appeal is whether ог not the 
appellant-petitloners have any vested right to complete the B. A. M. S 
Degree course according to the Regulations for the said Course accepted 
by the Academic Council on 22nd March, 1973 and notified by the 
Registrar; Calcutta University on 18th July, 1975. Іа other wordo, 
whether the appellants would be governed by the паі old Regulations 
' or by the new Regulations prescribed by the Ceatral- Council’of Indian 
Medicine which was accepted by the Ayurvedic Committee on 17th June, 
1978 and also approved by the Calcutta University Council on 13th July, 
19278. - > ; 

7. Mr. Nani Соошаг Chakraborty, the learned Advocate for the 
appellant-petitioners, has submitted that when the aforesaid Regulations 
for В.А.М 5 Degree Course came into force, they were then reading in the 
Third year class of the old B A M.S. Course and, therefore,the new Regula- 
tions have no manner of application to them The University of Calcutta, 
the Authorities of the Jamini Bhusan Roy state Ayurvedic Medicine College 
and Hospital and the Central Council of Indian Medicines have no right 
or authority to deprive the appellant petitioners of their vested right to 
prosecute and complete the old B.A.M.S. Course under the Regulationo 
framed by the Academic Counoil of the Calcutta University on 22nd 
March, 1973. Mr. Chakraborty has taken us through a large number of 
. papers including the-admission notice, receipts for tution fees paid by his 
clients and also the routine prescribed by the Principal of the Jamini 
Bhusan Roy State Ayurvedic Medicine College and Hospital to ostablish 
that the appellants had been reading in the 3rd year class when the 
new Regulations for the Ayurvedic Degree Course came into force. 

8. We аге unable to accept the above submission of Mr. 
Chakraborty. that the appellante were reading in the 3rd year class of 
the old B.A.M.S. Degree Course beonuse the same would be clearly 
contrary to the Regulations made in the 23rd March, 1978 and notified 
on 18th July, 1975 , The said Regulations for the Bachelor of Ayurvedic 
Medicine and- Surgery Examination accepted by the Academic Council 
of the Calcutta University оп 22nd March, 1973 prescribed the following 
three examinations : | 
(1) Preliminary examination in Ayurvedic Madioine and Surgery. 


* 
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{ (2) Final Examination in ‘Ayurvedic Medicine and ВЈ According. | 
to the sald Regulations any under-graduate of the Calcutta University `- 


would-be admitted-to the Preliminary Examination in Ayurvedic Medicine 


the piss-marks in “the -said subjects. 


9. The said Regulations of 1973 stipileted that a. “candidate 10. 


be admitted to the First Examination of Ayurvedic Medicine when lia 


‚ Маз pissed the Preliminary Examination atleast two years previously and 
' had completed a-regular course of study theoriticat and ‘practical _ ja 


the subjects to the examination "extending over a pertod- of at least 


two years subsequent to his pacsing the preliminary ` examination ` 
| ` Ауисув4!@. Medicine іп а college of Ayurvedic Medicine’ affifiated to the ` 
_ University in the First Examination standard ." It is-not relevant to 


refer to other coadittons for admission to the first examination of Ayurve- 


‘dio Medicine under the aforesaid Regulations -of 1973. Similarly, а в 


candidate would be allowed to appear in the Final Examination only when 
be had already passed the First Examination and had completed two 


years regular. course of- study subsequently to his passing ihe First an 


Examination. 


. 10 The sa asd claimed that they had appeared .in the preli- 


minary Ayurvedic Examination, ‘June, 1977 held in- September, 1977. 


must have completed the prescribad course of study for the first Examina- 


“thon. for atleast tro years subsequent to his “passing tho Preliminary Я 
Examination ‘of Ayurvedic Medicine. Ia’ other words, the previous ` 
__ Regulations of 1973: clearly stipulated that: for qualify ing. ds a ‘candidate ~ 


for admission -to that First Examination, one’s course of study tall 


commence only after he had “passed the. proliminary eximlnation, The | 


duration of such atuty for the First Examination ‘of old В.А M S. "Course 


was ‘two years after the passiog of ths Prelimiaary Examimition.- ЕЕ 
=- EE We аге, tharefore, urablé ` to accspt the: submission - of ^ Mr. 
Cliakraborty, that vadet the said previous Regulations of 1973 the passing . 

. ofthe. Preliminary Examination in Ayurvedio Medicine war поа condition ~ 
precedent for &dmissioa to the course of study for the First Examination = 
of Ayurvedic Medicine.The appellants had appeared in the Preliminary Exa- 


ваб “Surgery if he fulfilled: the conditione mentioned jin claures (a) to (с): 
E of the said Regulation. A. candidate in order to be admitted to the said- 
Preliminary Examination was thus required to attend a regular course of ' 
Study for not less than ons academic yeat at-an institution "affiliated to. . 
“the Uaiversity for. thé purpose. The Regulation (2) mentioned the . .. 
: 'subjeotg for the Preliminary - Examination, Бе maximum marks аз: ‘also. 


| ‚ Their results were published in- Мау, 1978, In terms of- the Regulations a = 
. of 1973 тепіозей above, ons of the conditions of- Eligibility for appearing 
- jn the First Examination of: Ayurvedic M:dicine was that the candidate . 


mination held in September, 1977 The resultà of the said. preliminary- exa- - | 


тіпайоп were рона іп May,1978. Some of the “APR Usai, had passed | 
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the ‘aid examination and others Бей: failed: Those who were unsuccessful 
` cannot claim that they liad-begun to read for the First Examination or that 
they had advanced up to the Third Year of the B.A.M.S. Course and 


|. even “those: who were successful ia the said Preliminary Examination could 


‘Dot count, the period of their study for the First Examination of Ayurvedic 

Medicine under the Regulations for 1973 from any point of time earlier. 
` than the date of their passing -of the Prelimiaary Examination. In the 
above view, it was not at all material how the classes attended by the 
- appellants-were described by ¢he college authorities whe could not have 
over-ridden the Regulations of 1973. Accordingly, the learned Single 
Judge rightly acceptad the case of the respondents that prior to the passing 
of the Preliminary Examinatiod, the appellants (petitioners) had not been 
_ attending the regular classea for qualifying to appear in the First Examina- 
-tion under the old Regulations. 

"12. Mr. Chakraborty, learned advocate for the appellants, һай 
` pointed out that the Principal of the College while preacribing in 
the routine of the classes did not describe them as tutorial but the 
said classes attended by the appellanta were described as regular ones 
for the- Ayurvedic, course. ~ We have already pointed out ¢hat in the 
_terms ef the Regulations of 1973 one of the prescribed conditione- was 
that the course of - study shall be fora period of at least two years after 
the passing of. the. Preliminary ^ Examination. of Ayurvedie Medicine. 
Therefore, the Prinelpal of the'said College was not competent to make 
a departure from the Regulations of 1973. which prescribed two years 
regular.course of study in order to qualify for appearing the First Ayur- 
vedic Examination under the sald Regulations of 1973. 

13. In his judgment, the learned Single Judge has set out d gome 
detail the circumstances under which thé Caloutta University had accepted 
a new set of Regulations for the ‘Ayurvedic Course. The learned Single 
Judge also referred to the fact that the Central Council of the Indian Madi- 
cing constituted under the Indian Medicine Central Council Act, 1970 had 
laid down the minimum standard of education in Indian’ Madioine. The 
Central: ‘Council under Section 21 of the Indian Medicino Central Council 
Act, 1970 may withdraw recognition of any particular degree course in 
case the conditions laid down by the Council, are not followed or main- 
tained. . According .to the respondents consistant with the syllabus laid 
down by the Central Council of Indian Medicine, the University: of 
Calcutta had ‘to modify the prescribed course for: $he- B. A.M.S. Examina- 
tion, We. agree with the learned Single Judge that in the faets and 
circumstances ‘of this ‘case the Calcutta - University did not act in an 
arbittary manner. ^ 

14. -Mr. Chakraborty did. not lnitially. dispute the finding of the 
learned Single Judge that his clients who had been admitted according 
to the Previous Regulations of 1973 had по vested right to prosecute 
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and. шые hak course according to the’ said Regulations of 1973. 
According to the flading made by the learned Single Judge the. petitioners | 
were only the students of the Preliminary Ayurvedic Course Act, when | 
the new Regulations came into force. But, at. the. time of the further | 
hearing of -this appeal Mr. Chakraborty submitted that his clients had 
Fundamental Rights under Article 19 (1) (g) of the Constitution ‘to 
acquire professional qualifications in order to exercise their Fundamental 


Rights. Mr. Chakraborty in support of his submission has relied. upon - 


the two decisions reported in (1) Anand Vardhan Chandel y, Untversity of . 
Delhi &anr., AIR 1978 Delhi 308. and (2) Inder Prakash v. Deputy Com: : 
missioner, рем and others, AIR 1979 Delhi 87. 


15, The petitioner іа Anand Vardan Chandel’s case (supra) was а. 
student of the Delhi University. The Chief Election Officer for conducting 
the election of the office-bearers of the Students’ Union on the ground © 
of delay had rejected his nomination paper. The petitioner filed a writ 
. petition. -Despande and Annad, JJ. in paragraph. (6) of their. - judgment 
had observed that the petitioner did not plead in this behalf in his. writ 
petition but in view of the importance of the question the petitioner ` 


was allowed to submit tkat he had a fundamental right to education and . 


the same included participation in tho activities in the ‘University 
Students’ Union. Further, the Division Bench іа Anand. Vardhan 
Chandel's case (supra) found that the Delhi University Act, 1972 did nob 
. make any provision for the Students’: ‘Union end the impugsed actions 
were taken in exercise of the executivo powers of the” University. The 
Division Bench of the Delhi High Court had decided the case оп two- fold' 
'- basis. Right to education һаа. been mentioned not іо Part III but in 
Part IV of the Constitution (Vide Article 41). The Division Bench also 
recognized that the right to education not being a natural right, can be 
enjoyed only when the said right is created. Thorefore, we are unable 
to subscribe to the view: "However, the State takes action by legisla- ` 


D? -stion or otberwise to make the right to education available to every 


‘eligible person. The statutory right or statutory facility should stand in 
practice (if not in theory) on the footing of. a. fundamental right’? " In 
the first place, the Division Bench in Anand Vardhan Chandel’s case 
| (supra) had not mentioned the. ‘particular provision of law by which 
"right to education” has been. created. Secondly, a broad distinction 
“would always remain between fundamental rights ; under Part III and the- 
other rights created by a statuto. Article 13 shall have no manner of 
‘application in respect of a right ‘created by a statute and not included 
in Part III of the Constitution. Therefore, the legislature - -would be free to- 
tepeal, amend Or modify such statutory rights. In case of infringement. 
ofa statutory right which is not a fundamental right, the aggrieved person 
р has no temady under Article 32 of thë Constitution of India. 


a 


` 
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.- 16. Weare unable to agree- with. the view expressed in Anand 
-Vardhan Chandel’s саво (supra), that, the right to education can be spelt 
out of the provisions of sub-clauses (a), (b) and (c) of Article 19(1} read 
with Article 21 of the Constitution. Bhagwati, J. who expressed the 
majority view in (3) Maneka Gandhi: v. Union of India, A.L.R. 1978 S C. 
597, laid down the following, tests for “determining whether a particular 
right is a fundamental right. Even if a right which is not specifically 
named in Article 19(1), it may still be a fundamental right covered by 
some clauses of that Article if it is an integral part of a named funda- 
mental.right or partakes of the basic nature and oharaoter as that funda- 
mental right. ; А a з 

17. Bhagwati, J. io his judgment is careful enough to point out 
that it is notenough that a right claimed flows or emanates from a named 
fundamental right or that-its existence is necessory in order to make the 
“exercise of the named fundamental right meaningful. and effective. Every 
activity which facilitates the exercise of a named fundamental right is not 
necessarily comprehended in that fundamental right nor can it be regarded 
as such merely because it may be possible otherwise to effectively exercise 
that fundamental right. What is necessary to. be seen is, and that-is the test 
which: must be applied, whether the right claimed by the petitioner is an 
integral part of a named fundamental right or partakes-of the same basio 
naturo and character as tho named fundamental rightso that the exeroise 
of suo right is in reality and substance nothing but an instance of the 
named fundamental right. This being the correct test, the majority 
decision in Maneka Gandht’s case (supra) ie that, the right to go abroad 
cannot in all circumstances be regarded as inoluded in freedom of speech 
and expression. ~. 2 С ` | 
18. .The majority decision in Maneka Gandhi's case (supra), had 
approved the earlier Supreme court decision in (4) All India Bank 
Employees’ Assoelailon v. The. National Industríal Tribunal (Bank Disputes), 
` Bombay and others, A..R. 1962 S.C. 171. . The Supreme Court in Al! 
India Bank Employees’ . Association's caso (supra) recognized ‘that while 
` the right to form a labour union is guaranteed by sub-clause (c) of 
, clause (1) of Article 19, the right of the-members of the association to meet 
would be guaranteed by sub-clause (b), their right to move from place to 
place within Iadia by Sub clause (d), their right to` discuss their problems 
and propagate their views by Sub-clause (a) etc. „each of these freedoms 
are subject to such restrictions as-might properly be imposed by clauses (2) 
to (6) of Article 19-as might be appropriate in the- context. The Supreme 
Court further observed that it was one thing $o interpret each of the 
freedoms guaranteed by the Articles in Part III in-a fair and liberal sense, 
it is quite another to read each guaranteed right as involving of including . 
concomitant rights necessary to achieve the subject which might be 
supposed to underlie the grant of each of those rights. Therefore, the 
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Supreme Court in All India Bank Employees’ Association's. case (supra), 
inter alfa, held that a right to form unions guaranteed by Sub-clause (c) of 
clause (1) of Article 19 did not carry with ita fundamental right in the 
union so formed to achieve every object for which it was formed. The 
trade unions have no guaranteed right to an effective collective bargaining 
or to strike. The right to strike or the right to declare lock out may be 
controlled or restricted by appropriate industrial legislation and the 
validity of such legislation would have to be tested not with referenco — . 
to criteria laid down in caluse (4) of Article 19 but by totally different : 
consideration. ` 
19. With great perpen the Division Bench ia snail Vardhan 
Chandel’s case (supra) has applied the theory of peripheral or-concomitant 
rights which had been rejected in All India Bank Employees’ Association’ s 
case (supra) and also in Afaneka Gandhi’s case (supra). In eur view, the 
Division ` Bench in Anand Vardhan Chandel’s case (supra) failed to 
distinguish between a right which ie an integral part of a named funda- 
mental right апд а right which makes exercise of a named fundamental 
right effective. Education would make enjoyment of the fundamontal 
rights named їп Articles-19 and 21 meaningful and effective but we cannot 
hold. that education ! an Integral рагі of these fundamental, rights. Right 
to participate in the activities of the students’ union in Anand Vardhan 
Chadel’s саве (supra) was not even statutory and the actions complained 
of were done in exercise of executive powers. Weare unable to persuade 
ourselves to hold that when tho date of. commencement of the official 
year of the Union is-fixed and а student's nomination paper in an Union 
election is cancelled on the ground of delay there could- not be ‘any 
question of infringement of right to association, right to freedom of speech | 
or right to liberty. Right of franchise is not a natural far less а funda- 
mental right ; it is at best a right ereated bya particular election law/ 
rules. Therefore, when a candidate fails to comply with the law/rules 
relating to the filing of nomination papers, be can not complain that his 
fundamental right had been unreasonably infringed. It may be noted that 
in Anand Vardkan Chandel's cate (supra), the persons elected as office . 
bearers were not made parties and therefore, the court did not set aside 
their cleetion. x \ : 
20. Wo neod not eleborstely discuss- the decision of Anand, J. in. 
Inder, Prakash v. Deputy Commissioner, Delhi, A.I.R 1979 Delhi 87 which 
_ followed the descision in Anand Vardhan -Chandel’s case (supra). The 
University had cancelled the admission of the petitioner who was a. student 
in a Medical College on the ground that he had obtained admission ona 
false representation that he belonged to the schedule caste. We have 
already given our reasons why we are unablo to agree with the view that 
the right to education is a fundamental right under -Articles 19 and 21 of 
the Constitution. .Professional education may be necessary to qualify for 
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practicing а particular profession. In other words, such professional 
education is imparted to facilitate the exercise of the right to carry om 
one’s profession or calling. Such traning is therefore, ia only peripheral 
or concemitant but not comprehended in the fundamental rights guaranteed 
under Article 19 (1) (g) of the Constitution. Under Clause (6) of Article 
19 of ihe Constitution, the State may make any law relating to the 
professional or technical qualifications necosanry for practicing any 
profession, or carrying on any occupatlon, trade or business. Thore- 
fore, law prescribing such professional or technical qualifications would 
be within the permissible limits of reasonablo restriction in tho interest 
of general public. Such right to make law relating to professional or 
technical qualifleatlone would obviously include power of the State to 
alter and modify the prescribed professional er technical qualifications 
necessary for practicing any profession or carrying on any occupation, 
trado or business. Right to acquire professional or technical qulifications 
according to а particular syllabus or prescribed courso of study cannot 
be a fundamental right. Theroforc, one who із undergoing a particular 
. course for acquiring professional or technical qualifications cannot claim 
that the competent authority cannot or modify tho said proscribed course 
and that once admitted to а particular courso a student has a vosted right 
to complete his study according to the syllabus as prescribed on the dato 
of his admission. | 

21. Article 41 which is а directive principlo enjoins that the State 
shall within the limits of its economic capacity and development make 
effective provision foz securing the right to work, бо education and to 
public assiotance іп case of unemployment, old-ago, gickneso and dizable- 
ment and in other, cases of undeserved want. Article 37 olearly provides 
that the provisions contained in Part IV shall not be enforceable by any 
court but the principles therein laid down are noverthelogs fundamental іп 
‘the governance of the country and it shall be the duty of the State to 
apply theso principles in making faws. When Article 41 mentions right 
to education, we cannot hold that the right to education is also an integral 
part of and comprehended Ín several freedom guaranteed іп Article 19 of 
the Constitution. | 

22. The Academic Council under Section 54 of the Calcutta 
University Act, 1966 had powor to make Regulations. The University 
Council is now entitled to exercise the said powers to make Regulations 
under Section 54 of the said Act. Mr. Chakraborty has submitted that in 
exercising the said power of subordinate legislations the Academio Council 
or tho University Council could not make any retrospective Regulations 
depriving the appellant-petitioners of their vested rights. It is not 
necessary to consider the abstract question whether or not & statutory 
rule can be made with retrospective effect because we are unable to up- 
hold the contention that the  petitionors had any vested right to completo 
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their study- of B A.M.S. . Degree Courte according to the Regulations of 
1973 and tha$ the University cannot amend or mske new Regulations. 
The University Council in the instant case by making the Regulations 
of 1978 did not purport to act under Section 54 (3) of the Calcutta 
University Act, 1966. In pursüance of the directions issued by the 
Central Medical Counci) the University had framed new Regulations. | 
The Regulations-of 1973 and the Regulations of 1978 could not simul-- 
taneously remain in force. The Regulations of 1978 impliedly repealed | 
the ‘Regulations of 1973 subject to certain savings. It was nota case of 
cancelling or modification of the Regulations of 1973. Secondly, the 
^ judgment of the learned Single Judge does not indicate that the present 
appellants had urged in the trial court the above submission regarding . 
the infraction of sub-section (3) of Section 54 of the Calcutta University 
Act. Further whether or not the résolution of the University Council 
introducting a new Regulations was passed by requisite majority under 
.. Seotion 54 (3) would be a question of fact. No foundation for making 
such a case was laid down either in the writ petitlon or even In tho 
effidavit-in-reply filed in the tríal court. Therefore, the above submission 
must be rejected. | | 
23. Mr. Chakraborty with some force had submitted that the 
University Regulations of 1978 did not expressly provide for repeal of the, 
Regulations of 1973 and also did not make provision for those students 
who might have appeared in. the Preliminary Examination according to ihe 
old Regulations of 1973. In this connection Mr. Chakraborty has sub- 
mitted that the learned Single Judge was not correct in interpreting 
- paragraph 1 (c) of the proceedings of ‘the meeting of the Ayurvedic 
Committee dated 17th June, 1978. The same was ёв follows :— 

(a) "That the Syllabi and Regulations -prescribed by the C.C.I М. 
be accepted subject to modification if necessary. "E | 

(b) Thatthe duration of the courses of. studies for the degree 
in Ayurvedio Medicine in. this State would be of 5 years after 2 sage, 

(c) That the students who are now reading in the Ist Year clasa 
of the Ayurvedic Course and also those students who would join the said” 
course from the session 1978-79 after passing tho Higher Secondary ` 
Examination would follow the new syllabi and curriculum as accepted 
above. Mr. Chakraborty submitted that in July 1977 his clients had 
already completed 18% year class of the previous course of study and in ` 
May, 1978 they were notin the 1st year but-in the 3rd year of the old 
Syllabi. і uh | ; m 

24, In саво the expression "Ist year class of the Ayurvedic Course” . 
appearing In the said paragraph 1(с) of the proceeding dated 17th June 
1978 refers ёо the Ist year class of pre-Ayurvodie Course, then-obviously | 
the appellant-petitioners would be outside the scope of the sald paragraph ` 
l(c) We have already found that admittedly after completing the Ist 


eU 


П 
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year of the Preliminary courte, under the old. Regulations in September, 
1977 the. appellant petitionera had appeared in the Preliminary Exami- 
nation. In case this expression '"'1j- year class of the Ayurvedie Course" 
meant that the Ist year class- for qualifying to appear in the First 
Examination of the Ayurvedic Medicine, according to the Regulations of 
1973, then the appellant-petitioners will fit the said description. Accor- 
ding to the old Regulations of 1973, only after the passing the Preliminary 
Examination a student could read and ‘complete the regular course of 
study theoritical and practical extending over a period of at least two yeara 
in a college of Ayurvedic Medicine affliated to tho University. 
We have found that the results of the Preliminary Examination having been 
published ín May 1978, the appellante’ claim that their course of study 
for the First Examination for the degree course of the old Regulationg 
had commenced in September, 1977 must be rejected under tho said 
Regulations of 1973. The said course.of study was to commence subse- 
quent to the appellants’ passing- of the Preliminary Examination. They 
had completéd the Ist year class until they had pasted the pre-Ayurvedic 


Section and they did not become qualified to be admitted in the course of 
study for ih: First Examination of the old degree course. 


25. - If we accept the contrary submission of Mr. Chakraborty that 
In July 1978 his clients were'alreedy in the Third year although they had 
not passed the First Examination of the old ‘Degree course, then the 
appellants weuld find themselves in much greater difficulty. We have 
held that the appellants have no fundamental or even the vested right to 


‘complete their course of study according to the old Regulation of 1973. 


The old Regulations now stand replaced by the new Regulations of 1978 
in conformity with the directions of the Central Council under the Indian 
Medicine Central Council Act, 1970. In the event, the appellants would 
be unable to prosecute further studies. We do not wish to put such an 
interpretation because the same would result in total dis-continuance of 
their study. It is somewhat unfortunate that the new Regulations of 
1978 made by the University in accordance with the directions of the 
Central Council had caused some inconvenience and difficulty for the 
appellants who could no longer prosecute their studies according to the 
old Regulations. : 

26. Мг. Roy, appearing on behalf of. the Calcutta University, has 
submitted that the University Council by а resolution dated 20th of April, 
1979 has attempted to remove the possible anomaly resulting from ¢he 
Introduction of tho new Regulations of 1978. Let a copy of the said pro- 
ceeding filed in the Court be kept with the record marked with the letter 
Кы |+ rhs 

27. The University Council by the said Resolution resolved :— 
That the Regulation and syllabus for Examination of Bachelor of Ayur- 
vedic Medioine and Surgery presoribed by the Central Council of Indian 
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Medicine (CCIM) , New Delhi is-adopted from 1977-78 session supersed- 
ing, subject.to modification, if necessary, of the Old B. A.M.S syllabus & 
Regulations prescribed by the Calcutta University. The duration of the 
course of study for the degree in Ayurvedic Medicine in this State would 
' be qualifying examination. - Admission qualification in the main 5 years 
course-under CCIM Rogulation adopted by the Calcutta University is 
prescribed as :— А МЕ 

1. The students who took admission in the Pre-Ayurvedic Course 
of B.A.M.S. under regulation and syllabus of Calcutta University in the 
academic session of 1976-77 may take admission in the Ist year B.A.M.S. | 
Main Course as prescribed by С.С.І.М., New Delhi after passing the said 
Pre-Ayurvedic Examination. 
І 2. The students who had been admitted in the Pre-Ayurvedio 
Courso of B.A.M S. Syllabus of Calcutta University in the academic 
session 1977-78 may also take admission in the Ast year B.A.M.S. Main 
course presoribed by the C.C.IL.M., New Delhi after passing the said Pre- 
Ayurvedic Examination. ch ` 

3. The students who passed 10--2 (Equivalent to Intermediate) 
Examination may also take admission dircot in the mala course, i.o., lat > 
year of B.A.M.S. syllabus prescribed by the C.C.I.M., New Delhi: 

| A(a) For admission to the new five years’ B.A.M.S. (C.C.1.M.) 

courso.students coming from plus two Higher Secondary or Equivalent 
course must pass with Sanskrit as one of the subjects. 

. (b) The students who did not pass Higher Secondary or equi- 
valent examiagtion/in Sanskrit will have to appear at the Special Exa- 
mination in Sanskrit before admission to Ist Ayurvedic Exsmination. `' 
Thus, the University has now expressly provided $bat students who had 
takea admission in the Pre-Ayurvedio Course of B.A.M.S. Degree in the 
academic session of 1976-77 may be admitted in the Ist year of the new. | 
cource after they pass the Pre-Ayurvedic examination. - The above 
resolution dated 20th April 1979 has clarified the position that the appo- 
llants who took admission in the aoademio session of 1976-77 and had 
already appeared in the Preliminary Examination, if succossful in the said 
examination, were eligible бо be admitted in the Ist year of the now course. 
We find no substance in the submission made by the learned advocate for 
the appellants ¢hat the aforesaid Resolution of the University Council is 
not legal and the samo does not affect. the appellanst’ claims and 
contentions.  . à 

27. Mr. Chakraborty also submitted before us that the learned 
Single Judge did not correctly record that his clients had, eonceded that 
the courses of study under the old and new Regulations were substantially 
samo. "The sald point ie not relevant io a: writ proceeding. "The change. 
of the Regulations was not made in an. arbitrary and capricious manner. 
The Regulations were changed in view of the directives of the Central 


, 
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Council ef India Medicine. If Insplte of the directions of the Central 
Council of Indian Medieine, the University of Calcutta had refained (һе 
Old Regulations for Ayurvedic Study, then the same might have seriously 
`~ endangered the future professional carrier of the students reading in the 
Ayurvedic Degree Course. The Central Council of Indian Medicine undar 
section 21 of the Indian Medicine Central Council Act, 1970 has power to 
withdraw recognition when the courses of study, examination ete. do net 
conform to the standard prescribed by the Central Gouncil. Therefore it 
might have. been hazardous to retain the old Regulations and not to 
introduce a new set of Regulations for Ayurvodio study in conformity 
with ihe standard prescribed by the Centra! Council. 

. 28. For the foregoing reasons, we hold that the learned Single Judge 
rightly dismiesed the writ petition. We accordingly dismiss this appeal 
without any order аз to costs. 

Roy, J.: I agree: 
P. R- 


[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Dhires Chandra Chakravorii 
"E Decision : “August 19, 1980 е 
Smt. Kishori Bala Mondal . © =o (PIff) Appellant 
- Versus 

Tribhanga Mondal & Ors. AMNEM "rem (Doft) Respondents* 

Hindu Succession Act (30 of 1956), Sec. 15 & 16—General rules of 
succession in case of female Hindus—Order of succession and manner of 
distribution among “heirs of а female Hiudu— Second wife inheriting 
property as sole heir of her deceased husband under old Hindu law, whether 
her only daughter is entitled after her mother's death to elaim said prop- 
erty to the exclusion of heirs of n pre-decessed first wifo of her father— 
Interpretation of statutes. 

The property in suit originally belonged to on K. M. who died about 
42/43 years back leaving his second wife, Ratibala. Kishoribala ів the 
daughter of K. M. by Ratibala. К. M's. first wife pro-deceasged him. On 
Ratibala’s death, Kishoribala claimed that she alone would be entitled to the 
suit property by inheritance. K. M. had anothor daughter Sasthibala by hls 
firat wife. K. M. died before the Hindu Succession Act came into force 
and Ratibala died after that Act came into force. On whom the suit 
property left by Ratibala on her doath would desolve is the question for 
determination before this Court. 

* HELD: A perusal of the provisions of Section 16 of the Hindu 
Succession Aet, 1956 would show that according to the provislons of Rule 1 
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.of Section 16 amongst the heirs . specified іп Section 15 (1) those in one 
entry shall be preferred to those in any succeeding entry, and those ` 
included in the same entry shall. take. sfmultaneously. When thls law ís 
applied to the facts of the present case there is no escape from the eon- 
clusion that the property left by Ratibala would devolve upon her - daughter 
Kishoribala- because the daughter is included in the first entry, namely, 
clause (a) of Section: 15 (1). That she will exclude those who are mentioned 
in all succeeding entries, namely, clauses (b) ,(c), (d) and (e) of Section — 
15(1). This clause (a) provides that the property inherited by a female - 
, Hindu from her. father or mother shall devolve on the death of such female 
Hindu and in the absence of any son or daughter of the deceased, not: 
`. upon the ether heirs referred to in Section 15 (1): in the Order specified ` 
. therein but оп the heirs of the father. This has no application to the ` 
instant case inasmuch as the property which Ratibala got, she got it from 
her husband by way of inheritance. On another ground also this has no 
application as Ratibala died leaving a daughter. According to thé provi- 


' . slons of clause (b) оў sub-section (2) of Section 15, anyjproperty Inherlted 


bya female Hindu from her husband or from her father-in-law shall 
devolve in the absence of any son ог daughter of the deceased, not upon 
` tho other heirs referred to іп sub-secion (1) in the Order -specified therein 
but on the heirs of the husband. This provision has по application to the ` 
facts of the present casa inasmuch as Ratibala died leaving a daughter 
and that daughter according to the provisions of clause (a) of sub-section . 
(1) of Section 15 will inherit the property left by her mother, Ratibala. In ' 
this view of the matter the defendants in the suit would be wholly excluded 
from Inheritance by the plaintiff. Kishoribala. | | 
Where the language or text of the statute is clear and unambiguous, : 
the court haz to give effect to what is conveyed by such clear and unam- 
blguous language or text even though the legislature might not huve ` 
contemplated or intended the consequence that may follow. In such cases. 
there із no question of tke application of any special rule of interpretation. 
In cases where the words used in the statute admit of two meanings. 
the question of Interpretation er construction of statute arises. Thus, it 
is only in cases where there is ambiguity the Court has to take resort. - 
to rules of interpretation. In such cases the. acknowledged rule of: 
interpretation is that the text of the statute should be taken to 
convey the intention of the legislature ax expressed іп the text itself. 
The courts- ought not to speculate on the intention ef the. ' legislature. 
It ought not to take into consideration what weuld have' been or what 
should have been enacted .by the legislature. It should ascertain , the ^ 
` intention of the legislatute from the language of the text used. Itis also 
ап acknowledged principle of interpretation that in construing „a particular 
provision contained in a statute the court should adhere to` the- grammatical 
and ordinary sense. of the words used except іп cases where such course 
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would lead to some ambiguity, repugnance or incensistency with the rest 
of the provisions contained in the statute. In cases where there is absurdity or 
repugnance it would be open to the court to modify the grammatical and 

^ ordinary sense of the words used but only that such of modification із per- 
'missible as would avoid absurdity, Inconsistency or repugnance and no fur- 
ther. Regard betng had to the acknowledged rules of interpretation of statutes 
referred te already it appears that tha text used in Section 15(1) taken tn tts 
grammatical sense would mean that the property of a female Hindu dying 
intestate shall devolve, according to the rules set out in Section 16, first on 
her sons аһа daughters (including Children of any pre-deceased son or 
daughter) and her husband. There 1з not the least ambiguity or repugnance 
which may call for a modification of the ordinary grammatical sense соп- 
veyed by the text of Section 15(1). 

Where there is no ambiguity, repugnance or inconsistency and the 
words used in a statute are clear and unambiguous, the courts of law while 
applying rules contained in that statute cannot elther add to or detract 
from the particular text appearing In the statute for the purpose of avoiding 
supposed Injustice. Interpreting law 1з different from making law. Even if 
the application ef a rule of law which is couched Їп clear and unambiguous 
language causes injustice a court of law whose function is only to interpret 
and not to make law cannot refrain from applying that rule and replace it 
by a rule of its own liking which according to them would avoid any injustice 
being done. 

Cases referred to :— 


(1) Ram Katori v. Prakashwatt, П.Е (1968) 1 All 697 : 1968 ALJ 484 
(2) Gurnam Singh v. Smt. Ass Kaur, AIR 1977 Punjab & Haryana 103 
(3) Mallappa Fakfrappa Senna Nägu Shetti v. Shivappa, AIR 1962 


Mysore 140 
(4) Ram Ananda Patil v. Appa Bhima Redekar, AIR 1969 Bom. 205 
Madan Mohan Mullick can tet eee for Appellant 
Tarun Chatterjee ess for Respondents 


' Tho judgment of the Court was as follows t— 

This appeal is from the judgment and dceree passed by the learned 
Subordinate Judge at Asansol whereby the judgment and decreo passed by 
the learned Munsif, 1st Court at Asansol were modified. 

2. Smt. Kishori Bala Mondal, the appellant, instituted against the 
respondents a title suit praying fora declaration of her title to the suit 
property and for an order of perpetual injunction restraining the respon- 

_ dents from interfering with her possession. 

3. The facts relovant for purpose of this appeal are as follows :— 

The suit land originally belonged to one Krishna Majhi who died 
about 42/43 years ago leaving his second wife, Rati Bala as hia sole heiress. 
The plaintiff, Smt Krishori Bala !s the daughter of said Krishna Majhi by 
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his second wife the said Rat! Bala. The first wife of Krishna Majhi pre- 
deceased him. Оп the death of Rati Bala, &ccording to the plaintiff, the 
latter as the sole heiress inherited the suit property and has since then been 
possessing the same. Krishna Majhi had another daughter named 
Sasthibala by his first wife. Krishna Majhi died before the Hindu. 
Succession Act came into force and Rati Bala died after the said Act came 
into force. Оп the. death of Rati Bala her interest in the cuit property 
devolved on her. only daughter: Krishori Bala, the plaintiff. The said 
Sasthibala or her sons and daughters who ara defendants had neither any 
title to nor possession in the cuit property or any part thereof. As the 
defendants were threatening the plaintiff with dispossession, the present 
suit had to be brought. 

The defendants’ case is that both Rati Bala and Sasthibala used to 
possess all the properties left by Krishna Majhi and from after the death 


of Sasthibala the defendants have been posseasing almost half of the suit 
property as her heirs. 


4. The learned Munsif declared plaintiff's title to the suit land. 
and restrained the defendants permanently from interfering with her | 
possession of sui? land excepting the suit tank recorded in plot. No. 


925/1101. He, however. dismissed the paints prayer for permanent 
injunetion in respect of the said tank. 


5. On appeal the learned Subordinate Judge modified the їн 
` and decree of ihe learned Munsif. The learned Subordinate Judge 
declared plaintiff's eight anna share and not 16 anna share as declared by 
_ the learned Munsif. The learned Subordinate Judge also disallowed the 
` plaintiff” в prayer for permanent injunction. 

6. The only question that came up for determination before the 
learned Subordizate Judgo is whether, on tho death of Ratibala the plaintiff 
alone or the plaintiff along with the defendants became entitled to the 
property left by Ratibala which she in her (ига got from her husband as 
hie aole heiress. Admittedly, the legal position is that when Krishna Mejhi 
died his property devolved on Ratibala who was his sole heiress under the 
Hindu Law which was in force at the time of the death of Krishna Majhi. 
Further, tbere is no dispute regarding the fact that when Ratibala died 
the Hindu Succession Act, 1956, already came into operation. There із 
further no dispute regarding the legal position that in view of the provi- 
sions of Section 14 of the Hindu Succession Act, 1956, Ratibala came to: : 
have absolute ownership iu the suit property in which, before the Hindu 
Succession Act came into force, she had, accerding to old Hindu Law, a. 
, limited interest or in other words widow’s estate. On whom the property. | 
left by Ratibala would devolve is the question before me. In determining ` 
that question the provisions of Sections 15.and 16 of the Hindu Succeision 
Act have to be applied. Section 15 of the said Асі is as follows 1— 


“15(1) The: property of a female Hindu dying intestate shall 
devalye according to the rules set out in Section 16— 
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(a) firstly, upon the sons and daughters (including the children of 
any pre-deceased.son or daughter) and the husband ; 

(b) Secondly, upon the „heirs of the husband ; 

(c) Thirdly, upon the mother and father. 

(d) Fourthly, upon the heirs of the father ; and 

(e) Lastly, upon the he:rs of the mother 

(2). Notwithstanding anything contained in sub-sectlon(1) 

(a) Any property inherited by a female Hindu from her father or 
mother shall devolve, in tho absence of any son or daughter of the 
deceased (lacluding the children of any pre-deceased son or daughter) 
not upon the other heirs referred to in sub-section (1) in the order 
specified therein but upon the heirs of the father ; and 

(b) апу property inherited by a female Hindu from her husband 
or from her father-{n-law shall devolve in the absence of any son ог 
daughter of the deceased (including the' children of any pre-deceased 
son or daughier) not upon the other heirs referred to in sub-section (1) 
in the order specified therein but upon the heirs of the husband.” 

Ав a reference to the provisions of Section 16 would dlso be nece- 
ssary, I consider it proper to set out the provisions of Section 16 of the 
said Act hereunder :— 

“16. Тһе order of succession anoni the heirs referred to in 
Section 15 shall be and the distribution of the intestate’s property 
among those heirs shall take place according to the following Rules, 
namely : — 

l RULE 1— Among the heirs speoified in sub-section (1) of Section 

. 15, those in one entry shall be preferred to those in any succeeding 
entry, and those included in the same ontry shall take simultansously. 

RULE 2—1 any son or daughter of the intestate had pre-deceased 
the intestate leaving hie or her own children alive atthe time of the 
intestate’s death, tho children of such зоп .ог daughter shall take 
between thom the share which such son or daughter would have takon 
if living at the intestate’s death. 

RULE 3-— The devolution of ihe property of the intestate on the 
heirs referred to in clauses (b), (d) and (6) of sub-section (1) and 
in sub-section (2) of Section 15 shall be in the вате order and according 
to the same rules and would havelapplied it the property had been the 
father’s or the mother’s or the husband’s, as the case may be, and such 
person had died intestate in respect thereof immediately after tho 
intestate's death” . - 

7. A perusal of the provisions of Section 16 would show that accor- 
ding to the provisions of Rule 1 of Section 16, among the heirs specified 
in sub-section (1) of Section 15 those’ in one entry shall be preferred to 
those in any succeeding entry, and these incladed іп the same entry shall 
take simultaneously. When this law is applied to the facts of the presont 
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case there ів no escape from the conclusion that the property left by 
Ratibala would devolve on her daughter who is the: plaintiff Kishori Bala. 
because the daughter is included in the first entry, namely, clause (а) of 
sub-section (1) of Section 15. Thue, she will exclude: those who were 
mentioned in all succeeding entries, namely, (b), (e and (e) of sub-section 
(1) of Section 15. Clouse (а) of sub-section (2) of Section 15 provides that 
the property inherited by a female Hiodu from her father or mother shall 
davolve on the death of such female Hindu and in the absence of any son 
or daughter of the deceased, not upon the other heirs referred to in sub- 
Section (1) of Section 15 in the order specified therein but on tho heira of 
the father. This has no spplicution to the present case inasmuch as the 
property which Ratibala got, she got from her husband by way of inheri- 
* tance. On another: ground also this has no application as Ratibala died 
leaving a daughter. According to the provisions of Clause (b) of sub- 
section (2) of Section 15 any property inherited by & female Hindu from 
her husband or from her father-in-law shall devolve in the absence of any 
son or daughter of the deceased, not upon the other heirs referred to in 
‘sub-section (1) im the order specified therein but on the heirs of the 
husband. This provision has no application to the facts of the present 
case inasmuch as Ratibala died leaving a daughter and that daughter 
according to the provisions of Clause (a) of Sub-eectlon (V) of Section 15. 
will inherit the property left by her mother Ratibala. In this view of the 
matter the defendants would’ be wholly excluded from inheritance by the 
plaintiff. Tho Court of Appeal below to my mind took a wrong view of 
the law in thio regard. ` ` : 
8. Mr. Tarun Chatterjeo, the ‘learned lawyer appearing for the 
respondents contended that in view of the fact that the words “of the 
deceased” appear in both clauses (а) and (b) of sub-section (2) of Section 
15 but are omitted from the provisions of clause (a) of sub section (1) of 
Section 15, the words .“‘sons and daughters” appearing in clause (s) of 
sub-section (1) of Section 15 would of necessity mean the sons and 
daughters of the husband of Ratibala and not sons or daughters’ of 
Ratibala alone. In support of this view Mr. Chatterjee relies on the 
decision in (1) Ram Кагогі v. Prakashwatl, which was rendered by a 
Division Bench of the Allahabad High Court and reported in 1968 A.L.J. 
484: ША (1968)1 АП 697. The same question as із awaiting deter- 
mination in the “present appeal arose in that сазе and the learned single 
Judge before whom the matter came up referred the matter to a larger 
Bench in view of the importance of the question involved. Accordingly, ` 
that case was heard by Gupta and Katju JJ. Аз по one appeared on 
behalf ої the respondent before the learned Judges, on being requested 
by their Lordehip Mr. Jagdish Swarup, a senior Advocate of the said 
Court appeared as amicus curiae. According to the learned Judges as 
the expression “п the absence of any son or daughter of the deceased” 
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occurs in both the clauses of Section 15 (2) it is manifest that the expres- 
“sion “any son ог daughter" as used in ths two clauses refors to the son 
ог daughter of tho deceased Hindu female and not to the children of 
the deceased fomalo's husband by а pre-deceased wife. The learned Judges 
took the view that the expression “‘the sons and daughters” appearing 
іп clause (а) of sub-section (1) of Section 15 would include sono and 
daughters of the husband of the deceased female Hindu and not of the 
deceased female Hindu alone. The following passage quoted from that 
decision would clearly indicate the raasons advanced by the learned Judges 
for so holding :— К 

“The words used in Section 15 (1) (a) are ‘sons and daughters’ 
and noi ‘son or daughter of the deceased’. The legistature has obvi- 
ously made thig distinction to bring all the children of the deceased 
husband of the female Hindu within the ambit of the rule laid down 
in Section 15 (1) (в). It could be seid that the expression ‘sons and 
daugthers’ as used in Section 15(1) (a) does not refor only to tho 
sons and daughters of a. female Hindu dying intestate but also include 
the sons and daughters of her deceased husband. The legislature by 
‘deleting the words ‘of the deceased’ in Section 15 (1) (a) has protected 
the interest of the children of the husband of a Hindu female dying 
intestate, particularly, in those cases where the female had inherited 
the property from’ her husband and not from her father or mother. 
If that had not been so, the rule would have been patently unfair to 
the children of the husband of the Hindu female from his pre-deceased 
wife or even a co-wife. Construing tho expression ‘sons and daughters’ 
in Section 15 (1) (a) in view of the corresponding words used in 
Section 15 (2) clauses (а) and (b), the eonolusion is irresistible that tho 
sons and daughters as indicated in Section 15 (1) (a) would also 
inolude the children of the husband of pre-deceased wife.” 

9. With due deference to the learned Judges I йай it difficuli to 
accept the view expressed by them as aforesaid. I beg most respect- 
fully to differ from the learned Judges. Regard being had to the relevant 
rules of interpretation of Statutes I cannot but hold that the expression 
“sons and daughters” appearing in section 15(1)(a) can only mean sons 
and daughters of the female Hindu dying intestate and it cannot by any 
stretch of imagination include sons and daughters of the husband of 
that female Hindu. The interpretation put by the learned Judges is only 
possible if we import a few words into text of Clause (a) of Section 15(1). 
The words “of her husband” shall have to be read after tho words ‘sons 
and daughters" appearing in clause (a) of Section 15(1) before Section 
15(1)(а) may be said to include cong and daughters of the husband not by 
that. female Hindu but by any other wife of the husband. The learned 

Judges also spoke of the deletion of the words “of the deceased" from 
Section 15(1)(а). It is not а ease of deletion of words from the original 
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text of Section. 15(1)(a). It ів в саве where the words “of the deceased" 
were absent from the text from the time when the Statute in question was 
initially enacted. Thero is therefore no meaning in saying that the 
legislature did intend to effect any change by deletion of those words from. 
the original text. 
| 10. If the language or text of the statute ‘be clear and unambigu- 
ous, the Court has to give effect to what ia conveyed by such.clear ufambi- . 
guons, language or text even though the legislature might not have contem- 
plated or intended the consequences that would follow In such cases there is 
‘no question of the application of any special rule of interpretation. In cases 
where the words used in the Statute admit of two meanings the question of 
interpretation cr construction of the Statu‘o arises. Thus, it is only іп cases 
where there is ambiguity the Court haa to resort to rules of interpretation. 
Iu such cases, the acknowledged rule of interpretation is that the text of 
the Statute should be taken to convey the intention of the leglalature as 
expressed in the text itgelf. The Courts ought not to speculate on the 
intention of the logislature. It ought not to take into consideration what 
would have been or what should have been enacted by the legislature. It. 
should ascertain tho intention of the. legislature from the language or tho 
‘text used. It ів also an acknowledged principle of inicrpretation that in 
construing a particular provision contained in a Statute the Court should 
adhere to the grammatical and ordinary sense of the words used except iu 
cases where such coursa would lead to some ambiguity, repugnance or ° 
inconsistency with the reat of the provisions contained in that statute. In 
cases where there is absurdity or repugnance it would be open to the Court. 
to modify the grammatical and ordinary sense of the words used but only 
that much of modification is permissible as would avoid absurdity, incon- 
_ sistency or repugnanoc and no further. Regard being hed to the ackno- 
wledged rules of interpretation of statutes referred to above it would be 
found that the text used in Section 15 (1) taken in‘ its grammatical sense 
would mean thatthe property of a female Hindu dyiog intestate shall 
devolve, according to the rules sob out in Section 16, first on her soas 
and daughters (including the children of any pre-deceased son or daughter) 
and her husband. There is not the least ambiguity or repugnance which, 
may call for a modification of the ordinary grammatical sense conveyed 
by tho text of Section 15(1). What was mainly responsible for the view 
‚ taken in tlie case of Ram Karori у. Prakashwati (aupra) in the absence of 
the words “of tho deceased” ‘after the words “upon the sons and 
daughtors" in Section 15(1) ‘and the inclusion of the words ''of the 
deceased” after the worda “апу son or daughter" in Section 15 (2) : 
clauses (a) and (b). The absence of the words “‘of the deceased" in | 
Section 15 (1) can in no way justify the view that what was meant to bo 
provided by Section 15 (1) is that the. property of а female Hiadu dying 
intestate shall devolve firstly upon the sons and daughters of her 
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husband. I have already pointed oui that before such a view can be 
‘taken some words which are not there in Section 15 (1) are to be Imported 
into that sub-section. That is not warranted. Further the absence of the 
words “of the deceased” in Section 15(1) and their inclusion in clauses (8) 
and (b) of Section 15 (2) can be reasonably explained away. At the 
commencement of Section 15 (1) only the person regarding devolution 
of whose Property provision is made therein was mentioned: and nonelse. 
Accordingly, while providing tha$ tbe Property would devolve upon 
the sons and dàughters, it was not at all necessary to add the words “оѓ 
the deceased” after. the words “sons and daughters”, while the provisions 
of olauses (a) and (b) of Section 15 (2) would show that in each of them 
as many as three persons аге referred to before the words “апу son or 
daughter of the deceased” occur. In clause (а) a female Hindu, her 
- father or mother Are mentioned and іп clause (b) a female 
Hindu, her husband or her father-in-law are refezrod to. It is because of 
this that it was necessary to add the words “оѓ the deceased" after the 
words “any son or daughter" appearing in clauses (a) end (b). When 
three persons are referred to it is Necessary to .spscify on whoce son or 
daughter the property will devolve. Further the view taken in the case 
ef Ram Katari (supra) would- lead to anomaly. Section 15 (1) contains 
the words “upon the sons and daughters (including the children of any 
Dpre-deceaced son ог daughter) and the husband." That being the gram- 
matical construction if we are to read the werds “of the husband" after 
the words *'aons and daughters” wo have to read the samo expression 
namely, “of the husband” after the. word “husband” appearing in Section 
15 (1). That leads to absurdity. | ' 
11. The learned Judges in the case of Ram Katori (supra) also 
- support the view taken by them on the ground that unless such a view ig 
taken "Һе rule would have been patently unfair. to the children of tho 
‘husband of the female Hindu from his pre-deceased wifa or even a co- 
. Wifc". This reasoning does not at all appeal to me. When there is no 
ambiguity, Tepugnance or inconsistency and the words used in a Statute аге 
clear and unambiguous, the courts of law while applying rules contained 
in that Statute cannot either add to. or detract from the particular text 
appearing in the Statute for the Purpose of avoiding supposed Injustico, 
Interpreting law is different from making law. Evon if the application of 
a rule of.law which Is couched in ‘clear and unambiguous language causes 
injustice a Court of law whoge function is only to interpre and not to 
make law cannot refrain from applying that rule and replace it by a rule 
of its own liking which according to them would avoid any injustice being 
done. Furthermore, in the- present case it cannot bs said that when 
according to Section 15(1)(а) : the Property of a female Hindu dying 
intestate would devolve firstly on sons and daughters of heirs and on her 
husband, the rule їз unjust because the sons and daughters of the 


M 


224 Smt. Kishori B. Mondal v. Tribhanga Mondal — . [1980 (2) СІЗ. 


husband Бу aco-wife would be deprived of any share inthe property. 
By virtue of Section 14 the limited interest that Ratibala had in the pro- 
perty after her husband's death ripened into an absolute interest on the 
passing of the Hindu Succession Act and there із no reason, why. 
the rule in Section 15 (1) (a) should be Considered. unjust only because 
the property of Ratibala on her dying intestate would devolve on her sons, 


and daughters and not on sons and daughters by the other wife of her 
husband. | ` ` ` 


. 12. After the conclusion of the arguments when Mr. Chatterjeo 
found it difficult to dislodge me from the view taken by me as aforesaid, 
he pointed eut shat there was п decision of a single Judge of the Punjab 
and Haryana High Court which is in the line of my decision. That deoision 
was fendered in (2) Gurnam Singh v. Smt. Ass Kaur & others, AIR.1977 
P & Н. 103. There the learned Judge differed from the view taken in 
Ram Katori’s case (supra) as His Lordship was of the view that the 
exclusion of the worda “оѓ the deceased” from clause (a) of Section 15 (1): 
was only & mattor of convenience. They were excluded, &ccording to the 
learned Judge, for avoiding repetition of those words in the other clauses 
of sub-section (1) of Section, 15. His Lordship further pointed out 
that if those words had rot been used in clauses (a) and (b)of sub- 
section (2) of Section 15, there would have beena likelihood of confusion. 
Accordingly, the learned Judge dissented from the view taken in Ram 
Katori’s case (supra). - А 

13. In (3) Mallappa Fakirappa Sanna Naga Sheiti & ors. v. Shivappa 
& Anr., AIR 1962 Mysore 140 а Division Bench of tho Mysore ` High, 
Court took tho view that the word “son” in Section ‚15(1) (a) could not 
properly be understood to include a stepson of the deceased. In the 
absenee of any definition or explanation to the effect that the word ''son" 
would also include a stepson, that word ahould be given its natural 
meaning, if so, a son of a deceased female would mean а male issue of the 
ст of thas deceased female. This decision also supports the view taken - 
y me. ` , - ; 
14. The decision in (4) Rama Ananda Patil ч. Appa Bima Redeke 
& ors, -A,I.R. 1969 Bom. 205 alco ina way supports tho view taken by 
me. According to that decision a son “of-a female Hindu by the first 
husband of a female Hindu is entitled to succeed on her death to the 
property inherited by her as sole heir of her second husband ín proference 


to the nephews and grand nephews of her second husband under Section 
15 of the Hindu Succession Act, 1956. 


15. No other question is Involved in thio appeal. 
In;view of what is atated above, the appeal ought to, be allowed. 
The appeal is allowed and the judgment and decree of the Court of appeal 


below are set -asido and those of the learned Munsif аге affirmed. There 
will be no order for costs. E 


N. C. S. 
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[ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Anil Kumar Sen and Mr. Justice Bhabes 
Chandra Chakravorti 
Decision : : June 10, 1980 
Gajanand Chimanlal, a partnership firm „e... Patitioner 
Versus 
Indian Oil Corporation Ltd. ........ Opposite party 
Civil Procedure Code (Act 5 of 1908), Secs. 151, 152&153— Whether 
Court can correct the decree if it is not in consonance with judgment in 
exercise of powers u/s. 152 & 153— Whether decree is in accordance with 
‘judgment is to be construed соп reading the judgment asa — wholc— Amend- 
^ ment of decree, if necessary. 
Preliminary objection — —Entertainsbility of revisional application 
-before High Court u/s. 115, С.Р. Code challenging two orders, prior 
order being prima facie barred by limitation— What is to be looked at to 
meet the objection. 
A preliminary objection ‘was taken that the present revisional 
. application: is not entertalnable because of the bar of limitation. 
HELD: Although the 'revisional application so far as tt із directed 
against the previous "order ‘rejecting the plaintiff's. application under , 
- Section-132 read with Section 153 of the Code is concerned, appears to be 
barred by limitation prescribed for such application, yet it is not possible 
to ignore the position that the plaintiff was bona fide preceeding with a 
fresh application under Section 151. It may be mentioned that. ihe trial 
court rejected the application under Section 152 und 153 of the Code on the 
ground that it being not a case of accidental slip or omission, it does not 
come within, the perview of those sections. Obviously that led the plaintiff 
to make an application under Section 151 because his case im substance 
was that the decree was not in consonance with ‘the judgment. Such being 
the position, it cannot be said that the application under Section 151 was 
totally misconcetved or is so irrelevant that the time spent pursuant to such 
an application: should not ‘be -deducted in ‘the matter of calculating the 
perlod of limitation for moving against the subsequent order rejecting the 
plaintiff's application under Section 151 of the Code. On the other hand, 
if the relief for the plaintiff is really admissible оп an application under 
Section 151 of the Code, then he is well within time from the date of refusal 
of that application. In that view of the matter, the preliminary objection 
fails. ` | х PN 
"There cannot be any dispute over the proposition that the court 
possesses the necessary power to amend the decree if the decree is not 
Inconsistent wlth the judgment. 
Where there was a claim of interest and there was a specific Issue as 
to whether the plaintiff is entitled to such Interest and that issue had been 
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` decided in favour of ihe plaintiff. it is rather difficult to accept the contention 
of the oppostte party that the trial court really refused the prayer for interest. 
Such being the position, there cannot be eny doubt that both the 
ordering portions in the Judgment as also Їп the decree are not in consonance 
with the Judgment itself and as such itis required to be amended. Such 
amendment again is admissible on an application of the nature filed by the 
plaintiff and the learned Subordinate Judge really refused to exercise his 
Jurisdiction vested in Мт on a material misappreviation as to the limits of 
his powers. 


Cases referred to :— 


(1) Samarendra Nath Sinha v. Krishna Kumar Nag, AIR 1967 
SC 1440 
Sudhis Das Gupta and Tapas Kumar Mukherjee sss for Petitioner 
. Tarun Kumar Basu and Suchit Kumar Banerjee — ........ for Opposite party 


_ The каан of the Court was as follows :— 


` беп, J .: -This is a revisional application at the instance of 
the plaintiff ‘in Money Suit No. 21 of 1968 and is directed against 
two orders dated January, 31, 1979 and April 16, 1979- passed by the 
learned Subordinate Judge, 2nd Court, Alipore in the aforesaid suit. 
By the first order the learned Subordinate Judge rejected an application- 
under Section 152 read with section 153 of Code filed by the plaintiff 
praying for correcting certain error іп the decree. By the secónd order 
impugned in this revisional application the learned Subordinate Judge 
refused tho similar prayer made again on an application under section 151 
of the Code of Civil procedure. The application is being heard on contest 
by she defendant opposite party. 

2. The plaintiff-petitioner instituted the aforesaid suit for recovery 
of the unpaid value of the goods supplied tothe defendant -under certain 
bills together with interest. In paragraphs 1 and 2 of the plaint the 
plaintiff’s case was that he had supplied goods to the tune of Rs. 24,811.13 
paise, but had received only a sum of Rs. 6701.48 poise leaving an unpaid 
balance of Rs. 18,109.65 paise. In paragraph 5 the plaintiff claimed that 
he iu entitled to get a decree for the aforesaid sum of Rs 18,109.65 paise 
together with Interest at 12 per cent from the dato on which payment was 
due. Though in the plaint itself there had been no clear recital of the 
calculation of the interest claimed, it appears that a sum of Ве. 6 500/- 
was Claimed as interest upto the date of the suit and it is not disputed 

: before us that this amount.was calculated calculatieg the interest at 
12 per cent. Thus, the total claim laid by the plaintiff was the sum of 
Rs. 24,609 65 paise. 

3. This suit was contested by the defendant opposite party by 
filing a written statement. The defendants denied their liability to pay 
the sum of Rs. 18, 109.55 paite on various кошш including a ground 


E 1980 (2) сш | Gajanand Chimanlal v. Indian’ ‘Oil Corps. I иа 227 
: that the ae supplied were not. aoada to the повені. да the 
i written statement they further claimed certain deductions. - 

7. 4 It appears. that on such pleadings two apecific issues ӯ were framed 
, at the trial to the following effect :— ^ E 


M us 
"6 


(Qu. “Ia the plaintiff ‘entitled to à ‘decree for. the.amount as claimed 
together with intereat ? sete 
(2). Is the defendant -entitled t to any deduction as айна ? 


‚ .* * 5, Considering (һе evidence adduced by the parties the learned 
' Judge answered the issues in favour of the plaintiff and held that “һе 
" defendant, Iam afraid, is not entitled to- any damages by deducting from 
` . the bills submitted by the plaintiff ‘firm. Thus. considering I hold that, 
the defendant ів not entitled to any deduction as alleged and that the 
plaintiffs are. entitled to the decree for the amount of Rs. 18,109,65 
. together with interest", . In drawing up the ordering portion the learned 
Judge, however, failed to take note of the fact that Rs. 6,500/- was claimed 
` , as interest upto the date of the'suit and the plaintiff has claimed post 
“ suit interest also. In the ordering portion, therefore, the learned. Judge 
directed. “‘ordered that-the suit -be decreed in part -on contest with рго- 
. portionate costs.: The plaintiff do get a decree of Rs. 18,109.65 paise 
a аини the defendant. . The plaintiff do further get interest on decreetal 
, amountat the rate of 6% per anum until recovery of the amount.” 
· Thore is no dispute that the decree that was drawn up in terms of 
the ordering portion so that the suit was decreed for a sum of 
. Ra. 18, 109 65 paise with ‘interest at 6 per cont on the said amount from 
. the date of. tho decreo ‘untill realisation. - Thus, there was an omission 
.to ‘grant any: : decrae for interest for ihe two periods one upto the date 
of the guit and the other from the date of- the euit until the date of the 

` decree. | а 
6. Though’ this omission was lost aighi of by the parties at the 
initial stage the plaintiff having realised such omission filed an application 
under section 152 read -with section 153 of the Code on January 24, 1979 
~ claiming that the interest for the aforesaid two periods had been omitted 
“from the decree by mistake and the said mistake should be corrected. 
. That was the application which was filed on January 24, 1979. The 
„ ` learned Subordinate Judge, however, rejected this epplication on January 
' 31, 1979 on the view that the amendment claimed “does not come within 
` the perview of section 152 of the Code of Civil ,Precedurs пог it ів an 
accidental slip or omission". . Immediately thereafter en February 19, 
' . 1979 :the plaintiff filed another application under section 151 of the Code 
of Civil Procedure pointing out that the decree that has been drawn up 
- isnot in consonance with judgment and as such it should be appropriately 
amended to make 'it confirm with the judgmont. This ‘application has 
been rejected by the second order: referred to hereinbefore.on April 16, 
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1979. "The estici СТТ Judge took the view that such an applica- Ы 


tion has no merit and as such is liable to bo dismissed. These ‚аге the 
"orders" which. are being impugned before us im the present revisional 
* application. 

. 7. Mr. Das Gupta, appearing on support of this Rule йаш on the 


‚ revisional application, has contended that the learned Subordinate Judge 


had really refused to exercise jurisdiction vested in him іп noi amending 
` the decree which is not in consonance with the judgment upon an ёгто- 
noous view that no such amendment can be effected unless i$: is.an amend- 
ment to remove any mistake arising out of accidental slip or omission.” 
Strong reliance has been placed by. Mr. Das Gupta on the decision of the 


Supreme Court in the case of (1) Samarendra Nath Sinha & Anr. у. Krishna 


. Kumar Nag, AIR 1967 SC 1440., It} has, therefore, been contended by. 
. Mr. Das Gupta that in the present case the learned Subordinate Judge: 
having answered the issues nos. Í and 2 in favour of the plaintiff and 
having. held that the plaintiff ів entitled to the пораїй value of the goods 
supplied with interest thereon he’ should have passed a decree for interest ^ 


‘both for the , period upto the date of the suit ae date of the decree. 


His omission to do зо renders the decree inconsistent with the judgment 
and having had tho jurisdiction te remove such inconsiatenoy he failéd" to 
do во upen an erroneous view asto the limitation on^hls powers under 
(the provision of sections 151, 152 and 153 of the Code of Civil Procedure. 
8...Mr. Basu, appearing on behalf of. the ‘defendant, has raised а 
- preliminary objection to the effect that the’ present revisional application 


` should not be entertained because of а bar of.limitation. According to 


‚ Mr. Basu, the substantial prayer in this regard having been refused by the 
learned Subordinate Judge by ‘his earlier order dated January 31, 1979 
plaintiff-petitioner should have moved this Court forthwith ‘against the 


- said order. , The plaintiff's failure to 'doso and the plaintiff's further". 


proceeding with an irrelevant fresh application under -section 151 of the 
‘Code; would not glvo him any right.to challenge both the orders including 


the earlier order.dated January 31, 1979 since his right. fo move againat ial 


the-order stands barred Бу limitation on merite Mr, Basu has strongly 
contested the clalm of Mr. Das Gupta that the decree - drawn up ів not in 
- consonance with the judgment. ` According to Mr. Basu, when the learned- 
Sübordlnate J Judge decreed the suit in part obviously he refused to decree 
the entire claim including the claim of interest of the sum of Rs. 6,500/-. 

Such claim having been refused itis not a: case of апу. omission. That 
part of ihe judgment where the learned Subordinate Judge-held that the 


plaintiff would be entitled to interest, aecording to Mr: Basu, means and , 


refers Чо an interest on the decreetal amount. 


v 


the view that though the revisional application,.so far as it is directed 


^ 


| -$. Having considered the points thus raised before us we are ‘of : 


) 


against the order dated January. 31, 1979 is concerned, appears to be. | 


N 
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barred by the period of limitation prescribed for such application, yot we 
cannot ignore the position that the plaintiff: was bonafide proceeding with 
a fresh application under section 151 of the Code. It should be noted 
that the léarned Subordinate Judge rejected the application under section 
152 1ead with section 153 of.the Code on the ground that it is not being 
а case of accidental slip or omission does ‘not come within the perview 
of those two provisions of the Code. Obviously that led the plaintiff to 
make an application under section 151 because his case in substance was 
that the decree was notin consonance with the judgment. Such boing 
the position, we are nos in a position {ө say that the application under 
section 151 was totally misconceived or is so Irrelevant that timé spent 
pursuant to such an application should ‘not be deducted in the matter of 


. oalculating the period of limitation for moving against the order dated 


January 31, 1979. On the other hand, if the relief for the plaintiff is 
really- admissible on an application under section 151 of the Code then he 
is well within time from the date of refusal of that application. In this _ 
view the preliminary objection raised by Mr. Basu fails and is overruled. 


10. We next proceed to consider the principal contention raised by 
Mr. Das Gupta which has been seriously contested by Mr. Basu appear- 
ing on behalf of the defendant Opposite party. According to Mr. Das 
Gupta the decreo as was drawn .up, ів по In term of the judgment 
since reading the judgment-as a whole it would appear clearly that tho 


. plaintiff's claim for interest had beon allowed by the court though not' 


incorporated in the decree. Sach an inconsistency between the judgment 
-and the deores could very well be removed by ай appropriate amendment on' 
an application of the nature filed before the learned Subordinate Judge. 
According to Mr. Das Gupta, the learned Subordinate Judge was pro- 
ceeding upon a misapprehension that hig power to amend is limited only 
бо савез of accidental slip or omission and aot otherwise. Mr. Basu on the 
otherhand has contended that, though Mr. Das Gupta may be right in 
hia contention that the power of amendment із not limited in the manner 
as has been held by the learned Subordinate Judge, there ís no case for 
amendment beoause really there is no inconsistency batween the judgment. 
and the decree. It appears, therefore, that there is no dispute between 
the parties now before us that the court possesses the necessary power to 
amend the decree if the deoree is not consistent with tho judgment. There 
іе no such dispute, because such a proposition cannot be disputed in view ` 
of the settled principles and in view of the decision of the Supreme Court 
relied on by Mr. Das Gupta, Therefore, in our view, Mr. Das Gupta is 
well justified in contending before us $ha$ the learned Subordinate 
Judge refused the plaintiff’s prayer upon a misapprehension as to the 
limitation of his powers. The entire dispute, therefore, now before. 
us is as to whether there ів really any inconsistency between the judgment 
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and decree On this point wz cannot but accept the contention of Mr. Dat 
Gupta. We have indicated hereinbefore that the learned Subordinate 
Judge in disposing of the suit answered issues Nos. 1 and 2 in favour 
of the plaintiff. He found in no uncertain terme that the plaintiff 
is entitled to the.sum of Rs. 18,109.65 towards the unpaid value 
of the goods supplied together with interest. This term “together 
with interest” must necessarily mean interest as claimed in the plaint 
over which an issue was specifically raised. This term ‘interest’ 
cannot mean the Ínterest on the decreetal amount. Accordingly when 
the learned Subordinate Judge decreed the suit for the sum of 
Rs. 18,109 65 with interest, the interest claimed in the plaint should have 
been incorporated in the decree. But unfortunately, the decree in- 
corporate interest at 6% only on the decreetal amount so that the interest 
upto the date of the suitand interest from the date of the suit until the 
date of the decree had beon omitted from the decree. Reading the judg- 
mentasa whole, particularly in view of the statutory provisions of section 
61 (2) of the Sale of the Goods Act, we find no reason why the court 


„should not havo allowed the claim of interest on the unpaid value of the 


goods supplied. More so, when such interest was claimed in the suit and 
it was found by the court thatthe plaintiff is entitled thereto,’ obviously * 
the court did allow the interest as claimed through unfortunately in {һе 
decree that was drawn up, it was omitted. True, Mr. Basu has drawn our 
attention to the fact that the Ld. Subordinate Judge has observed that the 
suit succeeds in part. According to Mr. Basu if the plaintiff's claim for the | 
principal amount ав also the interest was intended to be decreed, then ` 
there is no scope for there being a decreé in part. Unfortunately, however, 
this recital appears to be somewhat mistaken and tho mistake has arisen 
because of the schedule annexed to the plaint. In the schedule to the plaint 
the plaintiff had specified a sum of Rs. 24,811.13 as the total amount 
of the five bills though that was not the amount outstanding or claimed. 


Reading the schedule in the light of paragraphs 1 and 2 of the plaine, i$ - ~ 


would appear that the claim was limited ќо only Re. 18, 109.65. But 
unfortunately, the Ld. Subordinate Judge was misguided by’ the figures 
specified in the schedule obviously to think that the total amount of the 
claim was Re. 24, 811.13. Otherwise, we find no reason whatsoever for 
the Ld. Subordinate Judge decreeing the suit in part. In any event, when 
there таз a claim of interest and there was а specific issue as to whether 
the plaintiff ıs entitled to euch interest and that issue had been decided in 
favour of the plaintiff, weare unable to accept the contention of Mr. 
Baeu that the court really refused the prayer for interest. Such being the 
position. we have no manner of doubt that both the ordering portions in 
the judgment os also in the decree are not in consonance with the judgment 
itself and is required to be amended appropriately. Such amendment 
again, in our view, is admissible on an application of the, nature filed by 
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the plaintiff and the Ld. Subordinate Judge rcally refused to exercise the 
jurisdiction vested in him on а material misapprehension as to the limits 
of his powers. ў 

11. Inthe result, the revisional application succeds and the Rule 
is made absolute. The impugned orders being set aside, the Ld. Sub- - 
ordinato Judge is directed to amend the decree appropriately granting a 
decree for interest in favour of the plaintiff in accordance with his judg- 
ment. We, however, further direct that in doing so he must limit tho 
deerce for interest at 6% from the date the amount was found due until 
the date of the decree. 5 

No order is made as to costs іп this Rule. 

Chakravorti, J.: I agree. 

P. R. 
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[CIVIL APPELLATE JURISDICTION ]. 
Before Mr. Justice Chittatosh Mookerjee and Mr. Justice 
Bimalendra Nath Maitra 
Decision :. August 4, 1980 
Parke, Devis & Ce co t. c DNUS ке (Р) Appellant 
| Versus 
Panasea Laboratories ИТЕ (Deft) Respondeni* 


Temporary Injunction— Application for—Suit being for permanent 
injunction restraining dofendant from using its trade mark and for damages 
— Guiding principles for court for issuance of temporary injunction — 
Prima facie case— Materials for establishing such a case— Balance of 
convenience — What particulara are to be considered— Particulars wantipg— 
Practical solution— Expeditious hearing of suit. - 

In connection with thelr suit, the plaintiff filed an application for 
temporary injunction for restraining the defendant-respondent from 
using their trade mark 'KOLIDRYL' till the disposal of tho suit. 
That application having been rejected by the trial court, the plaintiff han 
preferred an appeal to this court and has also filed an application for an 
interim order till the disposal of the same. Both the appeal and ¢he 
application were heard erialogously. j 

The principal question is whether the defendant'a trade mark; 
KOLIDRYL, is deceptively similar to any of the registered trade marks 
of the plaintiff. t. aS зв 

HELD: It із settled law that the question whether а mark nearly 
resembles another trade mark should be decided by considering the essen- 
tial features of the two marks in question. It is also to be noted that 


‚ *F.M.A.T. №. 1049 of 1980. 
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. whether similarity in the two marks likely to give rise to a confusion is а, 
question of first! impression. The Court has to approach ‘the question 
of simtlarity between the two marks from the point of views of a person 
of average intelligence and of Imperfect recollection— whether the overall 
structural and phonetic similarity and the similarity of the idea in the two 
. marks are reasonably likely to.couse:a confuston between them. | | 
Whether the plaintiff has made out a prima facle сазе is to be consi- 
dered first. In otherwords, is is necessary to consider whether- the allega- 
tions ` made by the plaintiff raise triable issues. When parties have not yet 
adduced thelr respective evidences, it will not be expedient. to apply the rules 
. of comparison and decide whether or not in fact, there is а deceptive resem- 
blance the plaintiffs’ trade marks, and the trade mark used by the defendant. 
At the interlocutory. stage, іп the circumstances of this case, the 
balance of convenlenee and inconvenience is very relevant, In the Instant 
case, apart from alleging that their reputation was Hable to. be damaged in. 
case the defendant continued to sell their product, KOLIDRYL, the plaintiff |. 
in this application for temporary injunction filed in the trial court did not 
set out in detail the grounds of their apprehension that some irreparable 
damage would be caused to them which cuuld not be compensated by an 
order for damages made after trial. There is also no material on record to 
indicate the volume of sale per year of the defendant’s product, KOLIDRYL. 
SP In the facts of this case, the interlocutory application for temporary 
„injunction should stand over pending decision of the defendant's application 
* for registration of trade mark. ' Ы лы 
_ The plaintiff has prima facie considerably: delayed in filing their suit 
after they came to know of the matter complained of and their application! 
for temporary injunction filed in the trial court does not contain any 'plau- 
siblé explanation of the said delay. Such delay may. not "necessarily be a 
ground for refusing relief as prayed for in the plaint. But the sald question 
of delay is germane in considering the’ balance of convenience and incon- 
venience. . I^ 7 C 
In granting or refusing interim? injunction in this case, the court 
should be guidéd principally by the balance of convenience, that iz, by the 
relative amounts of damages which seem likely ‘to result if the injunction is 
granted and the plaintiff ultimately fails or if it ts refused and the plaintiff. 
ultimately succeeds. There is not enough materials on record at this stage 
to indicate that if the defendant be allowed to continue, the use of their 
mark, KOLIDRYL, some irreparable damage would be caused-to the. 
© plaintiff which could not be compensated by ап order for damages тайв ` 
after the trial. - i | . PIENE 
Sub-section (5) of section 111 of the Trade and Marchandise Marks 
Act, 1958 which provides that the stay of a,suit for Infringement of a trade 


v mark under sectlon 111 shall not preclude the court making arty interlocutory 


1980 (2) CLJ] Parke, Devis & Co. v. Punasea Laboratories 253 


order during the period of stay of the suit. In ihe instant case, the order 
Jor stay has been as yet made. Secondly, section 111 (3) only recognises 
‘the power of the court te meke interlocutory order and in making such 
Interlocutory orders, the court would clearly be guided by the well recognised 
Principles, namely, existence or otherwise of a prima facie case, the balance 
of cenvenlence, irreparable loss etc. The court below has exercised its 
discretion by refusing tha plaintiff's prayer for temporary injunction. It 
| will be in the Interests of both pares to expeditiously dispose of the suit. 


Cases referred to :— 


(1) Kaviraj Pandit Durga Dutt Sharma v. Казак Pharmaceutical 
Laboratories, AIR 1965 SC 980 ` 
(2) Corn Products Refining Company v. Shangrila Food Products Ltd. 
à AIR 1960 SC 142 - 
(4) E. Hoffimann La Roche & Go. Ltd. v. Geoffrey Manners & Go. 
"Ltd, AIR 1970 SC 2062 ' 
(4) Army and Nevy Co-operative Society Ltd. у. Army, Nevy and 
Civil Service Co-operative Soctety of South Africa Ltd., 19 RPC 
-574 А. 
(5) Hayward Bros. v. Peakall, 26 RPC 89 
(6) Taverner Rutledge Ltd. v. Specters Lid., (1957) RPC 498 
(7) Lombard Banking Lid. v. D.H. Lombard Ltd , 69 RPC 60 
(8) Bravingtons Ltd. у. Barrington Tennant, (1957) RPC 183 
(9) Kenitex's case, (1965) FSR 109 (C.A.) 
(10) Cavendish House . Ltd. у. Cavendish Woodhouse Ltd., (1970) RPC 
234 


(11) ‘Nanak Chand & Ors. v. Kohinoor Chemical Co. Lid., in FAO 
(О S.) No. 25 of 1969 : ILR 1972 Delhi 344 
(13) M/s. National Carbon €o. Ltd. v. Raj Kumar and another, AIR 
, . 1954 All. 218 
(13) Edwards v. Elkan, (1887) 5 ВРС 70 
(14) Parke, Devis & Co. v. D. R. T. Pharmaceuticals in A.F.O.O. 
No. 10 of. 1979 (unreported Judgment of Sinha, J.) disposed of 
4th July, 1979. | Lr : 
А.Р. Leland §.K. Mazumdar — ae for Appellant 
^ P.K. Ghosh and Tapas Deb Nandy © es for Respondent ' 
The judgment of the Court was as follows :—' 


Mookerjee, J.: The appellant company ав plaintiff has instituted 
Title Suit No. 54 of 1979 aguinst the respondent in the court of the 
District Judge, Alipore, inter-alia, for permanont injunetion to restrain 
the defendant-respondent from using the trade mark, KOLIDRYL or any 
other visual-or phonetic equivalent of the said mark and for restraining the 
defendant from using any trade mark in relation to its goods ending with 
tho sufix DRYL or any other deceptively or confusingly similar suffix. 
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The appellant in the said suit also prayed fora decree for damages against 
the defendant, The lsarnod additional District Judge, 10th Court, 
Allpore has dismissed the plaintiff-appellant’s application for temporary 
injunction for restraining the defendant-respondent from using the said 
trade mark, KOLIDRYL, till the disposal of the said suit. The plais- 
aiff, being aggrievad thereby, bao preferred this appeal and has filed an 
application for interim orders till the disposal of the same. By censent 
of parties, we have analogously heard tho said appeal and the application. 


2. The appellant company which hss been incorporated in the 
United States of America since 4th July, 1963 Is the registered proprietor 
ofthe mark DRYL for pharmaceutical, medicinal and veterinary prepara- 
tions. The appellant ів also the registered proprietor ef the marks 
BENADRYL, CALADRYL, AMBODRYL, ERGODRYL, BODRYL 
and CAMBODRYL fer pharmaceutical and medicinal preparations. ' 
According to the appellant, in November. 1976 it had come to know that 
the respondent firm had been manufacturing and selling an expectorant 
under the name, KOLIDRYL and inspite of repeated objections made on 
behalf of the appellant, the respondent had continued to use the seid 
mark. On January, 1977 the respondent had made an application to the 
Registrar under Section 18 of the Trade and Merchandise Marks Act, 1958 
for registration of the mark, KOLIDRYL. The Registrar having accepted 
the said application on August 1, 1978 caused the said application to 
be advertised. Оп August 28, 1978 the present appellant hed filed an 
opposition to the respondent’s application for registration of the mark, 
KOLIDRYL. The said proceeding is #1111 pending. 


3. There is some substance in the submission made on behalf of the 
appellant that for deciding whether or not the plaintiff-appellant has a prima 
facie case for temporary injunction, the learned Additional District Judge 
has mainly considered whether there was any reasonable possibility of а 
confusion between the mark, CALADRYL. whieh is a lotion mapufectured 
by the plaintiff for external исе and she mark KOLIDRYL, which is an 
oxpectorant manufactured and sold by the defendant. According to tha 
court below, only phonetic resemblance was not а aufficient ground for 
granting temporary injunction In the plaintiff's favour. The court below 
has held that the drug manufactured by the defendant comes within the - 
Schedule 'L' of the Drug Rules and could be sold only by the registered 
dealers on prescription of registered medical practitioners. Further, 
according to the court below, prima facie, the word DRYL is being used: 
asa suiix of a large number of products manufactured by different 
companies. The defendant had been marketing ita produe$s since 1971 . 
and the balance of convenience was not in favour of granting temporary 
injunction against the defendant. The court below, however, found that 
-on the part of the plaintiff, there was no -acquiescence. 
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а. Mr. Lal, learned advoca for the B has submitted that 
the court below did. not properly consider that his chent was not only the 
registered proprietor of the. mark, DRYL bus also was the proprietor of 


' a series of marks ending with the-sufix DRYL. In their application for 


temporary injunction. the plaintiff had claimed that some of their producter, 
particularly, BENADRYL which is an expectorant and CALADRYL, 


. which is a cream for external use have large volumes of sale and that the 
"appellant has been spending large sums as adveitisement апа sales pro- 


motion .expenditare. It has not been, however, disclosed whether the said’ 


‘figures for advertisement and sales promotion expenditures were in respec? 


of the plaintiff-appellant’s products ending with Whe suffix-DRYL or the 


‚ same represented by the total ‘advertisement and sales promotion expendi- 
' ture of she plainuff-appellant company, which presumably manufacture a 


| large number of drugs and -pharmaceutical preparations. 


' 5$. ‘According to Mr. Lal, the. plaintiff-appellant had acquired 
réputation ав а user of- tho said marks and the buying public associated 


the medicinal:products with tho suffix -DRYL, Accordingly, ia case the 


defendant be allowed to manufacture and sell its products KOLIDRYL, 
in view of the similarity of the auffix, confusion or deception may arise 
that the mark KOLIDRYL suggested that 1t is the product of the plainuff | 
company. : 

6. As the registered СЕТЕ ‘of the marks DRYL and the series 


t of the other marks with the suffix DRYL, the plaintiff under section 28 
' of the Trade and Merchandise ‘Marke Act, 1958 prima facie has the exclu- 


sive right to their use and would be entitled to obtain relief in respect 
of their infringemont in the manner produced бу іку. According to 
Seotion 29 (1) of .the Act, infringement of a registered trade mark may 


‘consist of using а mark which is’ either idontical with or deceptively 
‘similar to the sald registered trade mark in relation to any of the goods 


in respect of which the trado mark із registered and in such manner as 


to render the use of the mark likely to be taken as being used ава trado- 


mark. The defendant in an action for infringement for trade mark may 
succeed by establishing chat the use of the mark which the plaintiff com- 


' plains is not bkely to deceive or. cause confusion or фо be taken as 


indicatiog connection in the course of trado between the goode in respect 
of which the trade mark in registered dnd some person having the right 
either as a registered proprietor or as a registered user to the use of the 
said trade "mark. ~ 

7. Theo defendant's mark KOLIDRYL ів not identical with any of 
the registered marks of the plaintiff. Therefore, the question for deter- 
mination in the ‘suit would be whether the défendant's sald mark is 
deceptively similar to. any of the registered trade marks of the plaintiff. Mr. 
Lal has pointed out that the expression “deceptively similar’ in 
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section 2(1)(d) of the Act means a mark which зо nearly resembles that no 
other mark ав to be likely to deceive or cause confusion. 

8. It is settled law that the question whether a mark nearly resembles 
another mark should be decided by considering the essential features of 
the two marks in question (vide the observations of the Supreme Cours in 
(1) Kaviraj Pandit Durga Dutt Sharma v. Nayaratna Pharmaceutical 
Laboratories, AIR 1965 SC 980, para 28). Is ів also to be noted that 
whether similarity in the two marks likely to give rise to a confusion is a 
question of first impression. The court has to approach the question of 
similarity between the two marks from the point of view of a man of 
average intelligence and of imperfect recollection— whether the overall 
structural and phonetic similarity and the similarity of tbe idea in the two 
marke is reasonably likely ёо cause a confusion between them (vide the 
observations of the Supreme Court in (2) Corn Products Refining Company 
v. Shangrila Food Produets Lid., AIR 1960 SC 142). The Court below 
has relied upon the decision of the Supreme Court in (3) E. Hoffimann La 
Roche & Co. Lid. v. Geoffrey Manners & Co. Ltd., AIR 1970 SC 2062. 
The learned Judges in E. Hoffimann La Roche's case (supra), reiterated 
that the marke must be compared as a whole and it was not to take 
portion of the work and say because that portion of the word differs from 
the corresponding portion of the word in the other caso, shere is no 
sufficient similarity to cause confusion. The true tec? io whether the totality 
of the proposed trade mark ie such bhat itis likely to cause deception or 
confusion or mistake in (ће minds of persons accustomed to tho existing 
trade mark. The Supreme Court referred to the statement of the respon- 
dent made in the High Court that it was willing that the ceurt should 
direot in exeroise of its powers under section 56(2) of the Trade and 
Merchandise Marks Act, 1958 that the Registrar should limit the respon- 
dent’s trade mark DROPOVIT to medicinal and pharmaceutical prepara- 
tions and the substances containing principally vitamina. The court had 
observed that the question of deceptives similarity must, therefore, be 
decided on the basis of she class of goods to which the trade marks apply 
aubject to the limitation agreed to by the respondent. “From the nature 
of the gooda it ів likely that most of the cmetemers would obtaí& а pres- 
cription from a doctor and show it to the chemlst before purchaso. In 
such a case, except in the ovent the hand-writing of the doctor being very. 
bad or illegiblo, the chances of confusion is remote." The Supremo Court 
also referred to the evidence which showed that there were as many as 57 
trade marks in the register with the suffix VIT and, therefore, average 
customera would know thai in respect of vitamin preparations the word 
VIT occurs in large number of trade marks and he would naturally be on 
his guard and take special care against making a mistake. The provisions 
of shes Drug Rules, 1945 requiring licences for stocking vitamin ргерпгаіопо 

aud selling in retail were also referred by the Suproms Court. 
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9. Thus, according to the decision of the Supreme Court in Е. 
Hoffimann La Roche's case (supra) in order to determine. whether or not 
there was any poasibility of confusion between the two marks, tho court 
may legitimately consider what particular class of buyers and sellors deal 
with tha products bearing the said marks and also restrictions, if any, 
imposed by law upon the sales and purchases of the _ Products bearing the 
said marks. We have already pointed out that according to the court 
below the defendant's product KOLIDRYL comes within Schedule L of 
the Drug Rules and could be sold by the registered dealers on proscription 
of registered medical practitioners. 


10. Ia the instant саве, we are required to, inter alia, considoy 
whether the plaintiff-appellant has а Prima facie case. In other words, 
whether the allegations made by the appellant raise triable issucs. When 
parties havo not yet adduced their respective evidence! we are not prepared 
'. to apply the rules of comparison and decide whether or not _in fact, thero 
ів a deceptive resomblance between the plaintiff’s aforesaid marks and the 
mark used by the defondant. The merits, if ару of the defences raised by 
the defondant-respondent may be considered at he final hearing of the 
саве and we do no$ proposs to make any pronouncement upen them. 
Mr. Ghosh, learned advocate for the defendant-raspondent, haa submitted 
that the work DRYL used by his client was’ really an abbreviation of the 
English expression "DRYL". The registration of the plaintiff’s trade mark 
was hit by section 9(1)(d) of the Trade and Merchandise Marks -Act, 1958 
and was invalid, In our view, the above submission. about the validity or 
, Otherwise of the registration of the p'aintiff’s trade mark DRYL is not 

` relevant at the interlocutory stage. The plaintiff for more than 7 yeara 
has remained as tho registered proprietor of the sald mark DRYL and 
acveral.other marke with the suffix DRYL. The defendant has not made 
any application as yet for rectification of the said rogister. The defen- 
. dant's application for registration of the mark KOLIDRYL -is pending. 


11. Mr. Ghosh, learned advocate for. the respondent, alac submitted 
that according to the English precedents, tho first syllable of a word is more 
important and there ів a "tendency of persons using English language to 
slur tho termination of words”. We may point out these decisions on tho 
way of pronouncing the English word by English men may not be always 
of assistance in deciding the questions of phonetic similarity of marks of 
products sold in India. Secondly, even if the first syllablo of a mark is 
more important, the suffix is not to be altogether ignored. The trade 
mark being a whole thing, the common olemonts of the two marks ought 
to be looked into for deciding whether there is any possibility of deception 
er confasion. At this stage, we also need not considor the submission of 
Mr. Ghesh that the mark DRYL registered in the name of the plaintiff- 
appellant is not in actual use because as the registered user of tho mark, 


^ 


^ 
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| passing over. 


- 2 In he facta абі circumstances of this < саво. ad this interlocutory, 


' " stage, the balance of ‘convenience and inconvenience ів. very relevant. The" 


.-televancy of, balance of convenience haa been- pointed out. in ‘paragraph 
15-65, ‘section 5, chapter XV of ,Kerly' D Law of "Trade Marks and Trade" 
Names (10th Edition). : -According to ‘the said author, where the fact of 
infringement is doubtful or mis-representation amounting toa bar to the ` 
action ог, somo other’, defence i is -plausibly alleged upon the interlocutory: 


motion, thy court, in granting or refusing the interim injunction is guided . 


principally by the- balauce of convenience, that-ia, by the relative amounts 
of damage-which seem , likely to result if injunction is. granted and the ^ 
plaintiff ultimately fails. The plaintiff рїш, in any event, show that if^ 


m 


the appelant is entitled to bring action’ in. Cases of „infringement or 


. the defendant is allowed: to continue: infringement until the trial, there is ` 


Gome reasonable apprehension that some irreparable damage will be caused ^ 
. to him, ‘that is to say, he would ‘поё be fully compensated by.an order’ of ' 
^ damagos made after trial. The balance of eoriveníence is not "substantially. 


‘affected by the offer of. inadequate undertaking by the defendant. In the p 


instant cace, apart from -alleging..that sheir raputetion ‘жав liable to be : 


damaged in case the-defendani continued to sell their product KOLIDRYL; " 


the plaintiff appellaat i in their application for temporary. injunction filed 
in the court.below did not set.-out‘in detail the grounds of their appre- 
hension that some irteparablo damage . would be caused’ to, them, which - 
could пов Бе compensated by añ order for: damages made after trial. 
There ig also no material on record to indicate the volume of sale per year, 


of the, defendant's product. KOLIDRYL. The plaintiff in” addition to a 
injunction | has also prayed ‘for в. decree for damages against the defendant. ' 


- In "Kerly's Law of Trade Marks and Trade Names (10th Edition), 
paragraph 15-67, section 5, chapter ХУ, it has: been. pointed. out: that the. 
interim 1ojuoction, being -intended, only. to ‘preserve the plaintiff's rights 
from serious’ dotriment until the hearing; is at any rate in-cases which 
appear to be doubtful or honestly disputed, limited as oloscly as pose: 
' $o what ів sufficient to attain that end. . Е TEM we 


ES Йй ERU" 


713.7 Im our. view, in the facts of this case, e ТРА appli- ` 


` ‘cation for injunction by the plaintiff- appellant should. be ordered to stand . 


. Over pendiug the: result of ihe application for registration made by the 
defendant. - - Ia this connection, we may refer te the - following passage in 
-15-65, section 5, chapter XV of Kenly: s. Law. of Trade’ ыша and Trade: 
. Names {10 Баніоп):: — 


E" “Ta a case ‘where the defendant claimed a right to -the Р їй 
question, and had ‘applied ta register it himself, an interlocutory’ motion’, 
for-an injunction by the plaintiif Was ordered to stand over pending 
E. the гези of the application. Me ed Ep" 


+ 


"E 


Й 


M 
t 


' 1980 (2) CLJ] Parke, Devis & Co. v. Panasea Laboratories 239 


` Where there'is a substantial case to be tried, the application for 
an interim injunction may be ordered to stand over to the hearing 
upon the defendant undertaking to keep an. account of his sales under 
the mark objection to". : , 

14. The plaintiff has р rima facte, delayed the filing of the suit au 
~ appreciable time after they knew. of the matter complained of and thoir 
„г. application for temporary injunction filed in the court below doos not 

. Contain any explanation for the said delay. Such delay msy not be 
necessarily a ground for refusing relief prayed for in the plaint of the suit 
filed by the plaintiff. But the said question of delay is germane in 
considering the balance ef convenlenée. In-foot-note (48), paragraph 15-66 
of Kerly’s Law-of Trade Marks and Trade Names (10th Edition), a 
number of reported cases on the question of delay bave been mentioned. 
The learned author has observed with reference to the decisions іа (4) 
. Army and Nevy Co-operative Soclety Ltd. v Army, Nevy and Civil Service 
. Co-operative Society of South Africa Ltd.,.19 RPC.574 and (5) Hayward 
: Bros. ү; Peakall, 26 RPC 89, that cases as eld as this-should not be 
‘relied опаа illustrating how courts would now regerd a particular length 
of delay ; for she time needed to bring an action to trial was- then. much 
longer than ів needed now. In any event, the amount of delay hat Se 
. acceptable depends greatly ор the other . matters affecting the balance of 
convenience іп `а particular ‘case: More modern instances have been 
mentioned. In (6) Taverner- Rutledge Lid. у. Specters Ltd. (1957) RPC 
498, there wea 7 weeks gap between defendant's refusal to give under- 
taking and làunehing of motion ; the plaintiff said they had to get spoci- 
men of the'allegcd infringement from America, where it was on sale ; but 
. defendants were English, and plaintiffs never asked them for а specimen, 
‚ interlocutory injunction refused.” Cases of (7) Lomberd Banking Ltd v. 
. D. H. Lombard Lid, 69 КРС 60 and (8) Bravington Lid. v. Barrington 
` Tennant, (1957) RPC 183 -have beon mentioned. According to the learned . 
: , author, three months’. delay seem to be about the limit, in the absence 
of the explanation : see (9)  'Kenftex" cages (1965) FSR 109 at page 110 
(CA). Вш where the prima facie right is exceptionally clear, а longer 
delay may be over-looked provided that the defendant knew of the 
plaintiff's complaint and therefore went aheed with his eyes open, see 
(10) Cavendish Housh Lid. v. Cavendish Woodhouse Lid, (1970) RPC 
234 (sight months’ delay, five of whioh could not bo explained, overlooked 
when considering the balance of convenience. | 
15. The respondents: have placed before ua a Division Bench 
decision of Delhi High Court in (11) Nenak Chand & Ors. v. Kohinoor 
Chemical Со. Ltd. FAO (O.S) No. 25 of 1969: ILR 1972 Delhi 344, 
. decided on 9th November, 1970. The application of the appellant of 
the said саво for registration of their mark Tibet Snow had been dismiesed. 
Their application by the Joint Registrar of Trade Maiks and their appeal 
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` against the sald erder was still pending before the High Court at Bombay. 
In the context of these facte the learned Judges observed that the very 
fact that the appellants had besa defeated in atleast two grounds did give : 
rise ro the belief the respondsnt company has a prima facie cese that use 
of the mark by the appellant constituted infringement of the reapendent’s 
trade mark. As regards delay, the learned Judges had correctly observed 
that the same was linked with the question of balance of conventence and 
was ono of the factors to bo kept in view while deciding an application for 
grant of temporary injunctions (vide (12) М}. National Carbon Co. Ltd. 
у. Raj Kumar and another, AIR 1954 Allahabad 218). . On facts the 
. court held that the balance of convenience was In favour of the plaintiff 
and there was no danger of the business of the appellants closing down 

as а result of the grant of injunction... .' — | ‚ 
.16 The present? case is distinguishable. Not only the suit brought 

by the plaintiff is pending but also the defendant-respondent’s epplication 
for registration of the mark KOLIDRYL and the opposition filed by the 
appellant are yet to be decided in accordance with law. The eppellant's 
application for temporary injunction has been filed after а considerable 
` delay. According to the defendant-réspondent since the year 1971 they 
had been manufacturing end selling their products under the mark 
KOLIDRYL. Even if we leave out of our consideration the sald claim 
of the defendant-respondent, according to the appellant themselves, their 
cause of action for filing the present suit'arose on 30th November, 1976, 
at 132/1, Belaghata Road, Calcutta (vide: paragraph 21 of the plaint). 
The plaintiff-appellant instituted the suit in question on er about 22nd 
August, 1979, i.e., nearly three years after the date on which their cause 
of action had arisen. The plaintiff-appellant has no doubi referred to the 
correspondences between the respective attorneys/agents of the two parties. 
The plaintiff-appellant has annexed to their application for temporary 
injunction filed in the court below some of these letters. But the same 

do not furnish any plausible explanation for the said delay. 

17. M/s. Ramfry & Son, as attorney of the appellant, by a ' latter 

dated 30th November, 1976 had called upon the defendant-respondent to 
cease and dosist from using the trade mark KOLIDRYL. On 30ih 
‘Decomber, 1976 the Trade Mark Registration Bureau on behalf of the 
‘defendant-respondont sent а reply to the attorney of the plaintiff-appellant 
desaying tho allegations- mede. On 13th Decomber, 1976 the attorneys 
for the appellant wrote a furthor letter, inter alia, requesting the sald Trade 
Mark Registration - Bureau to comply with she requisitions made, во that 
the dispute.might be settled amicably. and warning them ‘that failing the 
game the appellant will deem themselves at liberty to sesk their remedies 
In а court of ‘law. There was further exchange of letters. It is not 
necessary to.refer to each of these letters. We may, however; mention that 
the appellant’s attorney by their letter dated 9th June, -1977- had referied 
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' to the provisions of section 54 of the Trade and Merchandise Marka Act, 
1958 and offered to give another opportunity to the defendant-respondents 
бо settle their matter amicably by changing their trade mark KOLIDRYL. 
On 15th October, 1977 the eppellant’s attorney wrote a letter to. the 
respondent's, infer alia, stating that if no reply was received within a 
fortnight the plaintiff will have little choice to assume that the respondents 
had по íntention of giving up their objectionable activities. 

18. But the plaintiff-appellant did not immediately file any legal 
proceeding for zestraining the defendant-respondent from allegedly infring- 
ing thsir trade mark. Оа 20th January, 1977 the defendant raspondent 
filed an application for regletration of its trade mark KOLIDRYL in 
Clause-5 in respect of medicinal preparation being an expectorant, The 
sald application was advertised in Journal Ne. 700 dated 1st August 1978. 
The appellant has opposed the said registration and ав already stated, the 
sald proceeding is still pending. 

19. In the above view, there іс no explanatien for the delay for the 
period lat of November, 1977 (vide the letter dated 15th October, 1977 
of tho plaintiff-appellant’s attorney) and 28th of August, 1979. The 
respondent had repudiated ¢he plaintiff’s claim of infringement by not 
complying with the request made by -the plaintiff-appellant neither in its 
pleint поў in its application for $emporary injunction have given any 
oxplanatíon for the above delay. 

20. In granting or refusing interim injunotion in this case, the 
court should be guided principally by tho balance of convenience, i.e., 
by tho relative smounts of damages which secm likely to result if the 
injunction is granted and the plaintiff ultimately fails or if it із refused and 
the plaintiff ultimately succeeds. There is not enough material on record 
at this stage to indicato that if the defendent is allowed to continue the use 
of the mark KOLIDRYL, some irreparable damage would be caused to 
the plaintiff which could not be compensated by an ordor for damages 
made after trial (vido Kerly's Law of Trade Marks and Trado Names, 
Chapter XV Section 15-65). In the faots of this саке we propose to adopt 
the procedure indicated in the concluding portion of paragraph 15-65 of 
Kerly’s above book. The learned author has referred to the decision 
in (13) Edwards v. Elkan, (1887) 5 RPC 70 where tho defendant 
claimed а right to the mark in question and had applied to register ip 
himself an interlocutory motion for injunction by the plaintiff was ordered 
to stand ever pending the result of the application. Mr. Lal һай drawn 
our attention to cub-section (5) of section 111 of the Trade and Merchan- 
dise Marks Act, 1958 which provide. that stay of a suit for infringe- 
ment ofa trade mark under section 111 shall not preclude the court 
making any interlocutory order during the period of the stay of the suit, 
Та the instant case, no order for stay has been as yet made. Secondly, 
sub-section (5) of section 111 only recognises the power of the court to 
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_make interlocutory order and passing such interlocutory orders, the court 
would be clearly guided’ by well recognised principles, nemely, existence 
or otherwise of prima facie case, the balance of convenience, - ‘irreparable , 

^ injury etc. - The court ‘below has exercised its discretion by сегона" 

the plaintiff's prayer for temporary injunction. It will-ba in the interest 
of both parties to expeditiously dispose of the suit. We make it olear - 
` that the observations made by the trial court and this court in the matter ` 


of interlocutory iájunction, neither bind nor prejudice the parties at the 
final hearing of the-case. 


. 21. Mr. Lal has placed before us | the unreported deoision of Shiveshwar 
Prasad Sinha, J. -of the Patoa High Court in (14) Parke, Devis & Co. v. D. 
-R. T. ‘Pharmaceuticals, Appeal from Original Order No.- 10 of -1979, ° 
disposed’ “of - on -4tb July, 1979. Tho learned. Single Judge allowed the 
appeal preferred by the preaent appellant against an order of the learned. 
Additional District Judge, Muzaffarpur refusing to grant .à temporary ' 
injunction against the defendant from using the mark DRYL in their 
pharmaceutical works until the disposal of the title euit brought by the ` 
plaintiff or'the decision of the Registrar of Trade Marks,’ Bombay on the - 
defendant's petition under-section 46(1)(b) of the Trade and’ Merchandise 
Marks Act, 1958 whichever. was earlier. The learned Judge after referring 
.to-some of the aspects of the matter had observed that the same required : 
consideration: and thero was a case for trial, that is, prima facie ease. At 
the same timo, the learned Judge had pointed out that it was not. proper 
for hím to go into the merits of the cose because the suit was still’ pending 
, and. the same had been stayod in terms оѓ. soction 48(1)(b)- of the said Act, 
~" pecause’the defendant had filed a petition -before the Registrar of Trade 
Marks, Bombay stating that the plaintiff had not been -using the trade 
- mark DRYL since a continuous period of eight years. The learned Judge = 
noticed the submission made on behalf of the respondent . that the learnsd 
Additional District Judge had refused injunction because tho defendant's 
product was a drug which came under Schedule L and could bé sold, 
only.on prescription of a registered medical practitioner and - there was no 
scope of confusion or deception between medicinal preparations manu- 
.facturod by the petitioner and those by the defendant. Presumably, this. . 
" submission on behalf of the respondent was made on the. basis of the 
,.declalon of the Supreme Court in Е, Hoffimann. La Roche’s case (supra).- 
-Butit does not appear that the learned. Judge had discussed the said 
point. Fhe question of delay on tho part of the. plaintiff in applying for 
temporary injunction was also neither raised nor decided by the above 
овве before the Patna High Court. In the instant case, we hsve indicated 
"that by reason of unexplained and inordinate delay, the plaintiff is not . 
entitled to obtain any interlocutory order of injunction although the same 
would in no way prejudice the plaintiff's. claim to obtain reliefs prayed 


for in the suit provided it [s found, that the plaintiff is otherwise entitled 
to the вате. 
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22. Therefore, we make it clear that in case of апу · subsequent 
_change of circumstances, it would be open to either of the parties to apply 
for interlocutory orders before the trial court. — ' 

23. We, accordingly, dismiss: this appeal without any order as to 
costs. We direct the trial court to dispose of the sult in question within 
three months from this day in accordance with law. Let a copy of this 
order be communicated immediately to the court below. 

~ Decree need not be: drawn. up. 

'.24..: We reject the oral prayer made for grant of -certificate under 
- Article 133 of the Constitution of India. By our judgment in the appeal 
we affirm the decision of the trial court іа ап interlooutory matter. 
Secondly, wo have expressed the view that the appellant in making the 
application for temporary injunction was guilty of inordinate and un- 
explained delay. In the above view, we hold that this case does not 
involve апу substantial question of law of public importance which is 
fit to^bs considered by the Supreme Court. ` 

There will be no order a to costs. ` 

Майга, Ј.; lagree. | 

S. №. К, 


- [ SPECIAL JURISDICTION ] (INCOME-TAX) 
Before Mr. Justice Sabyasachi Mukharji and Mr. Justice — ^ 
n " Sudhindra Mohan Guha - 
Decision: ` April 9, 1980 
Commissioner of Income-Tax, West Bengal-III, Calcutta ... Appellant 
Versus ] 
The Kelvin Jute Co. Ltd. - l Respondent” 


Income Tax (Amendment) Act, 1972— Sections 2 and 4— Retrosnective 
amendment— Whether rectification -under Section 254(2) of the Income Tax 
Act, 1961 is permissible. 

Whlle- making the assessment under the Income Tax Act for the 
year 1959-60 the Income Tax Officer disallowed tho assessee’s claim for 
deduction of Rs. 37, 879/- being wealth-tax paid by it. The assessee 
went up in appeal to the Appellate. Asstt. Commissioner, but did not 
press this particular ground relating to the wealth tax and the Appellate 
Asstt. Commissioner confirmed the disallowance. The assessec, however, 
urged the said point before the Tribunal as an additional ground. The 
Tribunal allowed the gaid ground to be urged in view of the subsequent 
decision of the Supreme Court where the Supreme Court held that wealth 
tax was ‘deductible in computing the income in certain’ specified cases. 
The Tribunal upheld the claim of the assessce and allowed the expenditure 

*[ncome Tax Act, 307 ef 1974 ' 
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of Re. 37,879/-. “After the order of the Tribunal the Income Tax (Amend- ` 
; ment) Ordinance. was promulgated on 16th July, 1972 which: was followed 
_ by Income Tax (Amondment) Act, 1972. The Revenue made an applica- 
‘tion before the Tribunal under Section 254(2) of the Income Tax Act; 1961 — 
for rectification of-the order of the Tribunal allowing the claim of the 
assessee being deduction for wealth tax. The Fribunal dismissed the | 
said application on the ground that ít had no power to amend or modify: 
‚ Из onrlier order. On a reference at the instance of the Revenue : . 
` HEED: The amending provision: Should be deemed to have been 
‘there in the original Principal Act from the very beginning. In view of the 
“deeming provision there was certainly a mistake apparent from the record 
in the order passed by the Tribunal. : Б : 
Even if the Tribunal finally disposed of the apppeal, the Tribunal is 
"authorised to rectify a mistake under Section 254(2) provided such mistake 
was a mistake apparent from the record.’ Orders made by the Tribunal їп 
appeal are not final in the literal sense ef the term. Orders are made and 
continued subject to modification and rectification under Section 254(2) of 
the Act. If a debate or doubt was not raised before the Tribunal, it is 
not open for any party to raise that controversy before the Reference 
court for the first time. : і . 
~- Cases referred to :— | a 
(1): Travancore. Titanium Products Ltd. у; Commisslener of Income 
Тах, 60 ITR 277 = | > Ў ae | 
(2) Indian Aluminium Co. Lid. v. Commissioner of Income Tax, 84 


ITR 735 . i i ‘ 
(3) East End Dwellings Co. Ltd. v; Finsbury Boreugh Council, 1952 
~ > ACIP >: > MR 


` (4) Commissioner of Income Tax, West Bengal-I .у. General Electric * 
` Co. of India Ltd, 112 ITR 246 ^ д ey ramum 
(5) M. K. Venkatachalam, Income Tax Officer & Апг. v. Bombay 
- - ` Dyeing & Mfg. Co. Ltd , (1958) 34 ITR 143 (e fe 
(6) `$. A. I Narayan Row & Ат. у. Ishwarlal Bhagwandes. & nr. 


. 57ITR 149 | 
(7). Commissioner ef Income- Тах, Assam v. Smt. Iva Raha, 121 "ITR 
. 293. . Р Е ^к mas 
Ajit Sen Gupta and Prabir Majumdar . "XR fer Appellani 
`$. К. Bhattacharya, Nirmal Kumar poddar and ; an oS . 
R. N. Saha - f So nen for Respondent _ 


` -The judgment of the Court was as follows :— : 
7 'Muakharji, J.: In this case -whilo making the assessment under the 
Income-tàx Act for the year 1959-60 the Incoms-tax Officer disallowed the Е 
Assessee’s claim for deduction of Ra. 37,879/- being wealth -tax paid by it, -| 
The авзеззее went up in appeal to the Appellate Acsistant Commissioner, ^ 
:Thore were several grounds of appeal before - tho Appellate Assistant 
Commissioner ‘including the one relating to the ` disailowance of ‘Wealth tax 
e = 


\ 
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“paid. The acsessce, however, did not press this particular ground 
_ Telating to the wealth tax and the Appellate Assistant Commissioner 
confirmed this disallowance. The аѕвеввее raised tho above points before 
the Tribunal as an.additional srounds-with othor grounds for this assess: 
ment year. The-Tribunal observed that this ‘ground was not pressed by 
the agsessee before the Appellate Assistant Commissioner, because at that 
time the law was as laid down by the Supreme -Court in the decision of 
(1) Travancore Titantum Products Limited v. Commissioner of Income Tax, 
60 ITR 277 and the law was that the Wealth tax was not a pormissible 
deduction. But. later on in the decision in the osse of (2) Indian 
Aluminium Company Ltd v. Commlsstoner of. Income Tax, 84 ITR 735, 
` the Supreme Court held that wealth fax waa deductible from the computa- 
tion of income in certain specified cases. Following the later doclaion tho 
Tribunal held {п the instant care that the wealth tax paid by the авоевсєе 
amounting to: Rs. 37,879/- was business expenditure and as such 
deductible. Meanwhile, the Income. tax Amendment Ordinance was 
Promulgated by the President of India on 16th of July, 1972 and there- 
after it was followed by the Income-tax (Amendment) Act, 1972. As 
Some arguments wero mado in respect of the same itis relevant to set ` 
out section 2 and section 4 of the said Act. S 

- “2, Amendment of section 40.—In section 40 of the Income-tax 

Act, 1961 (43 of 1961) (hereinafter referred to asthe principal Act), 

after sub-clause (ii) of clause (а), the following sub-clauso shall bo, 

and shall be deemed always to have been, inserted, namely :— 

(iia) any sum paid on account of wealth tax. 

“4. Wealth-tax not deductible in computing the total income for cor- 
tain assessment years. Nothing contained in the Indian Income-Tax Act, 
1922 (11 of 1922), shall be deemed to authorise,or shall be deemed ever 
to have authorised, any deduction in the computation of the income of 
any assessee chargeable under the head. “Profits and gains of business 
Profession or vocation” or “Income from other sources” for the 
assessment year commencing on the Ist day of April, 1957, ог 'апу 
of any sum paid on account of wealth-tex.” 

Thereafter, the Revenue filed. Miscellaneous Application on the 30th of 
September, 1972. before the Appellate Tribunal praying before the Tribunal 
to amend sultably'its earlier order: dated 12th of July, 1972 зо that the | 
direction by the Tribueal to the Income-tax Officer is’ cancelled. Tho 
Tribunal found that a similar matier hed come up before it and it had 
held that in a matter which had been given finality under section 24 (10) of 
the Wealth Tax Act, 1957 the Tribunal had no powor under section 254(2) 
of the Income Тах Act, 1961 to amend or modify. In (ho Premises, . 
the Tribunal rejected the said application. Upon that at the Instance 
of the Revenue the following question has been referred to this court 


by the Tribunal :— -> 


- 
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d "Whether, on the facte dud in the ИЗ О of the cate and 
In -view of the promulgstion of the Income-tax (Amendment). Ordin- 


ance, 1972 and ће subsequent amendment made to the Income-tex P 


. Act, 1961, the. Tribunal was right in holding. that there. was по 
"reotifiable error in its order dated 12th July, 1972, and in that view . 
of the matter dismissing the Miscellaneous. Application “made by the 

; 7" Department, 2» -. 

.2.. The Learned Advocate br he . assesseo ig right in Sontan ding: 


: “subsequent. amendment made to the Income- tax Act, 1961” is miscon- . 


vy 


.colved. The subsequent amendment ҳо the Income-tax Abt, 1961 does - 
not affect tha position. .He, thereforo, submitted. that the court has’ to 
 Adjaditate on a` controverty which was ‘not before the Tribunal.. We are, ,- 
^. however,unable to accept this contention. The controversy was whether the - 
. Tribunal was justified in allowing deduction of - wealth tax in view of the 
subsequent alteration of law later made. If thatis the proper controversy ' 


then even though the expression “subsequent amendment: -to the Income- 


‚ fax ^ Aot, 1961” ia incorrect the real controversy: was whether deduction, · 
to` wealth tax was eorrectly allowed or fot.’ In that c view of them atter 


we, reframe the question. as follows :— y 
3 ‘Whether, on (he facts and in the circumstances , of the caso and. in 
~ view-of the Income-tax (amendment) Act; 1972 the Tribunal was right in. 
а holding that ‘there was no rectiflable error in its order.dated. 12th. J uly” - 
f 1972 and in that view dismissing the sMiscallanegus Application, made. 

by the- Department ?”- . 

We now proceed to consider the ‘morito of this question. 
23. We have: set out the relevant provisions of ће. section 2 aš well: 


ав esti `4 of the Асі. Io this case even though the return, wad ‘for the. 
assessment -year 1958- 59 itis not 'clearnor does it appear from the facts 


"before us whether the return’ for. the-relevant. assessment year was filed 
after coming inte operation of the Income-tax’ ‘Act, 1961; because if the ` 


_ тёйигп was filed prior to the coming into operation of the Act of 1961,. 


then-in view ‘of the provisions of section: 297(2) (a) it would be, guided һу. 


. the old Aot bat if it wae filed after the new- Act come , into . operation, 


-xcept ‘im certain -apecifled cases, which ig not the. case here, assessment 


proceedings would have tə be completed under section 297(2)(b) in-terms- 


-ef | the provisions-of the Income-tax Act, 1961. “But in both cases either 
section -2 ofthe amenoding.ast which we have referred to as Аб! of- 1972 < 


or section 4 would be applicable and in neither case wealth tax would. be 


‘that the question as framed is incorrect, because the expression “and tho · 5 


` 


- deductible in computing the income of the азвевзәе. Learned Advocate Е 


* "for the assessce contended that there was no particular section under the p 


` Indian Income-tax Act, 1922 which authorised : :deduotion of wealth” tex” 


{rom income. ` That is trus.. That. deduction is made and: was allowed” 


сз the computation” of the profit as 8 ‘method, of. „бопіршиіов. of tho- 


е 
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business profit. -If nothing in the provisions of the Income-tax ineluding 
method of computation of income £uthoriged the deduction of wealth tax 

and if the law enjoins that the sald provisions of law should bo deemed 

, to have always been there then the deduction of wealth tax in this parti- 
cular case was not permissible. If that is the position, effect of the deeming 
provision gives retrospective effect. The effeot of a deeming provision 
has been recognised in several cases and the main principle was onun- 
‘ciated, which has since been followed, in the decision in the case of 

` (3) East End Dwellings Co. Ltd. v. Finsbury Borough Council, 1952 AC 
109, where at page 132 reported Lord Asquith observed as follows :— 

“If you are bidden to treat an imaginary state of affairs ав real, 
you must surely, unless prohibited from doing во, algo imagine. ав real 
the consequences and incidenta which, if the putative state of affairs — 
had in fact existed, must inevitable have flowed from or &ccompaniod 
it.. Опе of these in this case is emanolpation from the 1939 level of 
rents. The Statute says thas you must imagine a certain state of 

‚ affairs. I$ does not say that, having done so, you must cause or permit 
your imagination tc bogele when it comes to the inevitable gorollaries 
of the state of affairs.” 

4. These principles -have been ЕЕ tie by the аан Court 

in numerous: decisions including the decision of the Supreme Court in 
the case of Bombay. Dyeing and kfanufacturing -Со. Lid. (1958) 34 ITR 
` 143 and again referred to by the Division Bench decision of this Court in 
the case of (4) Commissioner of Income-tax, West Bengal-I ү. General 
Electric Co. of India Ltd. 112 YTR 246. If that is the position in law which 
must be deemed to have been :there in the law, then the order of the 
Tribunal in allowing the deduction was obviously a mistake. Learned 
Advocate for the Revenue drew our attention to -the decision in the caso 
of (5). M. К. Venkatachalam, Income Tux Officer and another v. Bombay 
Dyeing & Manufacturing-Co. Ltd., 34 ITR page 143, where the Supreme 
Court held that -provision of section the amendment of which shall be 
deemed to come ‘into effect in April 1952, was that the amendment of the 
section must be deemed 4o have been included in the principal Act from 
that day, 1st April 1952, for all purposes and therefore consequently the 
‘assessment order which was inconsistent with that provision must be a 
mistake appareat from the record. In-the caso of (6) S. A. I. Narayan Row 
and another ү. Ishwarlal Bhagwandas and another, 57 ITR 149 the 
‘same principle was reiterated by the Supreme Court. 

5. Ourattention was also drawn to а decision of this Court in the 
case of Commisstoner of Ineome-tax. West Bengal-I v. General Electric 
Co. of. India Ltd., 112 ITR 246, which we have mentioned hereinbeforo. 
There the Court held that in a case where deduction was allowed for the 
assessment years 1957-58 and 1958-59 in respect of the amount of wealth 
tax paid by the assessee, the assessment was made in 1960 шде the Act 
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of 1922. Subsequently, an amendment € mado in 1972 in the Act of 


` 1961, which laid down that wealth tax was not deductible. The amend- 


ment was made with retrospective effect from the commencement of the’ ` 


. Act of 1961. On the question whether the allowance of wealth tax in that . 


case could be withdrawn by an order of rectification, the Court held shat 
the amending act eame into existence long after tho order sought to be 
rectified and therefore, si the relevant time there wasa deeming mistake 
‚бш! no mistake apparent from the record which could: be rectified, and 
order of rectification could not be passed. Now, this case has ќо Бо: 
understood in the light of the facts of that case. There are one or.two- 
factual errors. Tho assessment io this case though for the years 1957-58 . 
and 1958-59 and the assessment as recorded was made under the Act of 
1922, but the attention of Their Lordships was not obviously drawn to - 
Section 4 of the Amendment Act of 1972, which I have set out herein 
before, which also stated that nothing in the Amendment Act 1972 would 
be deemed to have authorised the deduction of wealth tax made under 
1922 Act.<- Therefore, is was not correct to state that the amendmeat 
which had been made in 1972 only laid down that wealth tax was not deduc- 
tible and the amendment was retrospective with the commencement of the - 
Act 1961. The amendment retrospective not only with the commence- . 
mont of the 1961 Act,but restrospactivo In respect of the amendment made 
under 1922 Act by virtue of section 4 of the. ‘amendment Act which we: 
have set out'hercinbefoie. But, as we have mentioned before, that case 
must be understood in tho light of the fact of thatcase. There what | 
happened was that the step for rectification was taken beforo the amond- - 
meni. Ја such a ‘situation, the decision ‘of the Court, if we may be . 
permitted to say, with respect was right that such step for rcotification 
could not be taken before the amendment is given retrospective effect and- 
came into operation at all, but if the effect and the deeming provision was - 


4 


' that (hie was deemed to have been there in the Act from tho very beginning : 


then it must be deemed that passing the- ordor either by the Income-tax 
Officer or by the Tribunal they.must:' have ‘misread tho section, because 
_the amending provision should be deemed to have been there in the ., 
"original principal Act from the very beginning. If guch a mistake has to 
bo read їп view of ihe deeming `ргоуівіоп, then there was a'mistako 
apparent from the record. Therefore, in view. of the principles enuaciated 
by the Supremo Court їп the cases of Venkatachalam v. Bombay Dyeing, 34 
ITR 143 and S.A.I: Narayan. Raw v. Ishwarlal Bhagwandas, 57 ІТК 149 in 


. our opinion there was certainly а mistako apparent from the record. 


6. Now the Tribunal has réferrod to tho fact that there was finality in^the 
order passed; Section 254 sub-section (2) authorised the Appellate Tribunal 
at any time within four years from the date of the order with a view to: ` 
rectify a mistake from the record to amend any order passed by it under К 
sub-section (1) and make such amendment if the mistake- is brought to: its y 


- 


Р 
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notice to the Tribunal, Therefore, the amplitude of the Жнын of 
‘any .order’ includes the final order, tho order passed by the Tribunal 
in disposing of the appeal and if there ів a mistake apparent from the 
record even though it finally disposed of the appeal, and under scetion 
254 (2) in our opinion clearly authorised the Tribunal to rectify such a 
mistake provided such a mistake was apparent from the record. 

7. The Division Bench of the Gauhati High Court in the case of (7) Сот» 


` missioner of Income-tax, Assam v. Smt. Iva Raha,121 ITR 293 held that even 


though it was true that when the orders were passed by the Tribunal. there 
were made in accordance with law as it then stood but -section 13 of the . 
Amendment Act namely direct Taxes (Amendment) Act 1974 provided 
that the amendment:made in the section should be substituted and should 


, be deemed always to have been substituted in the principal Act. The 


Division Bench was of the opinion that the consequence was that the 


. amendment made in the;principal Aot by scction 13 of tha Amendment ` 


Act. must by legal fiction be deemod to have been always included in the 
principal Act'and it inevitably meant that when the Tribunal passed its 


orders allowing the appeals of the assessee the amended section 271(1) 
must be deemed to have been inserted in the Act and there could not be 
any dispute thatthe Appellate Tribunal һай power of rectification in 
respect of any appellate order if it had attracted the provisions of section 
254(2) of the Act. ‘As such the orders of the-Appellate Tribunal in the 
appeal were not final in the literal sense of the term. Orders were made 
and continued subject to modification or rectification under section 254(2) 
of the Act. We respectfully agree with the said view of the Divi- 
sion Bench of the Gauhati High Court and we are of the opinion 
that simply because final order was. passed it could not be rectifiable in the 
circumstances .of the case. 

8. On behalf of the. азвеввее, however, it was-contended that under 
section 35 of the Indian Incomé-Tax Act, 1922 rectification was permissible 
in respect of an order by the Tribunal by virtue of sub-section (2) of 


section 35, but, section 33 which dealt generally with the powers of the 


Appellate | Tribunal against the orders of the Appellate Assistant Com- 
missioner ‘did Dot specifically mention -any power of rectification. But, 
in our opinion, section 33 naturally must be ‘read in conjuucilon with 
sub. section (2) of section 35 of the Indian Iacome-Tax Act, 1922. It 
is also true that under the provisions of Indian-Income-tax Act, 1922 
there was ‘no scope for any reference under section 66 of any order passed 
by the Tribunal under the- authority of section 35 or section 33 of {Не 
Income-tax Act. Therefore, it was contended on behalf of the assessce 
that if the return for the assessment was in- respect of tho year prior to 
coming into operation of the Income tex Act, 1961 then it could only 
have sought to rectified it by- virtue of section 33 read with section 35 
but ір neither contingency was апу reference permissible under section 


4 


3 
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` 66 of the Indian Income Tax Act; 1922. But, whether- thé Tribunal © 
proceeded by virtue of section 297 sub-section 2 (а) or section 297. sub- 
section.2 (b) would depend upon the question whether the return for the 
‘relevant assessment year was filed before or ‘after. coming Into operation ,. 


. of Indian Income Tax Act, 1961. This point was not canvassed before the 


Tribunal as’ to when the return wae filed ‘and under the provisien of which , 


. Act would tho return be considered. If that із the position, we are nod 


in a position to consider whether the Ihdian Income ` Tax Act, 1922 was 
attracted and- as such there was по. scópe of any reference. The Tribunal 
has declined to exercise its power under section 254 (2) of the-Income~ 
Tax Act, 1961 on the plea of finality of this order. This we are unable `. 
to- acçept that position. On that basis there is no question of any debate j 


or deubt. If there was any scope for any debate or doubt as to whether ^: 


the assessment was mado under the 1922 Ас!, or 1961 Act. different consis. 
derations might -have arisen. - But the debate or doubt- was not raised ' 
before the Tribunal it is not open for any party to raise fet. саа 
“before us for the first time. : 3 ^ 
9.In the sforesaid view of the matter, We answer ‘the: question is 
re-framed by saying that thè- Tribunal was notright and was wrong in 
dismissing the application. The answer ів in favour of the Revenue. 
` ~ ‘Inthe facts and circumstances of his ease, each party will pay and 
bear their own costs. 
Guha, J.: I agree. ` DOM R " 
20A. S.G: г end are КЕ 





[ CIVIL REVISIONAL JURISDICTION ] 

` са Mr. Jusilce Arun Kumar Janah and Mr. Justice 

TE ` Dhires Chandra Chakravorti 
Decision :- July 30, 1980 i i 
State of Wést Bengal & Ors. Е и Mari z. Petitioners’ 

- Versus: De UN U 

Tulsiram: Agarwalla & Ors. E t .. Opposite pariet 
^ . Evidence Act (1 of 1872), Secs. 123, 163 & 114— Claim of privilege by 
State— Question as to nature of documenta—injury to public interost. from 
- disclosure — Secret document containing confidential official communication | 
"— Who: ia: to -decide—Court or State—Affairs of State— Other. grounds 
for- non- -disclosure— Effect of lapse of time on confidential: naturé of docu. 


ments — Disclosure -wonld- expose to public view method. and nature of 
working of State security and intelligence system— Necessity for protection 


from. exposure of persons from whom information was collected — Interest 
of State.is of paramount importance— Deprivation of right to invoke Sec- 
114 if claim of privilege - succeeds — Impugned order liablo to be set aside 


for non compliance of High Court Order relating to matter in issue. 


*Civil Rule No. 2732 of 1976. ` 


1 
` 


^ 
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4 M А 
· Ву an order the learned Subordinate Judge, Purulia disallowed the 
claim of privilege put forward by the State Government ia respect 
of two letters addressed by the Superintendent of Police, Enforcement 
Branch.to the Deputy Inspector of Police, Enforcement Branch, Calcutta, 


Privilege was claimed under Section 123 read with Section 162 of the 
Indian Evidence Act. 


Opposite party no. 7 filed a suit claiming damages on the allegation 
that his detention under the Defence of India Rules was tho result of 
а сопврігасу amongst opposite parties 2 (о 4 and that those opposite 
parties were actuated by malice in detaining opposite party no-l. In that 
suit the plaintiff filed a petition praying for an order requiring the defen- 
dants to produce the said two letters. The State Government claimed 


privilege їп respect of those two documents and in support of ite claim 
two -affidavits were filed. боа 


HELD: The press underlying the rule contained .in section 


123 of the Act'is founded on the general rule of public policy. General pub- 
lic Interest. must be considered to be of far greater importance than that 
of an individual suitor, The question whether the disclosure of а particular 
document In -respect whereof privilege is claimed would cause injury to 
public interest has to be determined by the head of the Department concerned 
or the ‘Minister-in-charge of that Department and not by the Court, 
for, if the Court were to determine the question the object with which їп 
rule in' Sec. 123 was introduced’ would be frustrated. If in open Court 
the contents of the documents In question are made known, such a course 
would do mischief which the provisiens of Sec. 123 were Intended to 
guard against. Section 123, makes а` clear. departure from one of the 
` general principles of the law of evidence. According to the general principle 
both the parties to a ‘litigation are required to produce all relevant and 
material documents-in their possession or power which are required for 
proving their respective cases. In this regard the question of onus of 
proof assumes great importance. Ifa party on whom the onus lies to 
prove a particular fact fails to bring in such evidence as is within his 
possession and power, the Court would be Justified in drawing adverse 
inference under Section 114 of the Evidence Act -against the interest of 
such à person as withholds the evidence. But the provisions of Section 
123 provide an excepiton to the general principle referred to. The 
question of administration. of Justice ts of great importance in the matter of 
conduct of the affairs of the State. but even that ts to be subordinated to the 
question of general welfare of the State. That is why when the disclosure 
.ef any document would cause Injury to "the interest of the State or, in 
etherwords, of the Community as.a whole, the State would be justified in 
withholding such a document: When there arises the question whether the 
State. сап legitimately claim privilege in respect of any document, the 
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/сәигі is to apply the test laid down іп section 123 of the: © Evidence Act.. 
The evidence whereof such privilege 1s claimed must be such as is 


derived from. unpublished official records relating to any affairs of - 
State’ In the instant case there is no dispute that the evidence in question- 


is derived from unpublished official records. -What remained for: 
determination by the Court belaw was whether such records related , to 
any affairs of State. The concept of governmental functions ‘and the 
extent were limited when the Evidence Act was passed and the concept of 


the expression “affairs of State" was accordingly correspondingly limited ` 
and that by the passage of time there had been a change in the notion about ` 


governmental functions and duties and the consequence of the change in 
the concept of the State i$ that the State іп persuit of its welfare activities 


undertakes such activities as were previously constdered as purely .сот- _ 


mercial and documents in relation to such commercial activities undertaken 
by the Statė in pursult of publie policies of social welfare can ,alse. claim 


the privilege of documents relating to. the affairs, of State. Thur, even. 


`. though previously the affairs of State would have meant matters of political 
or administrative character such as; for Instance, national defence, public 


peace and securlty and good nelghbourly relations, the: present connotation. 


of the expression “affairs of State" would comprehend commercial. activities 
undertaken in pursuit of the State's. welfare acttvities and the privilege 
would therefore ba extended to documents in relation to such commercial 
activities as are undertaken ‘by. the State, in pursuit of publie policles of 
social welfare. Rule 30 of the Defence of India Rules, 1962 proceeds on 
this. wider. connotation of the expréssion “affairs of State”. Under that 
rule the Central Government or the State Government may take an order 


directing a person to be detained if it is satisfied with respect to that. 


person that with a view to preventing him from. acting in any manner 


prejudiclal to the Defence of India and civil defence, the public safety, the 


maíntenance of Lublic order, India's relations with foreign powers, the 
maintenance of peaceful conditions in any . part. of India, the efficient 
conduct of military operatlons or the maintenance of supplies and services. 
essential to the lifeʻof the community, it is necessary to make such an order. 


Sectlon 124 of the Evidence Act provides that-no public officer shall. 


be compelled to disclose communication made.to ‘him in official confidence . 


when he considers that the public interest would supper by. its disclosure. 
In:a case where. privilege із claimed under Section 124 the Court would 
first determine whether the communication їп question has been made tn 
official confidence. If the Gourt holds it to. be so,it ts then for the officer 
concerned to decide whether the document should be disclosed er not. If 
the Court finds that the communication in question had not been made in. 
official confidence‘the Court may compel the production of such decument. 

` Ona previous occasion the matter came upto this Courtand by 
an order dated 24 3.75 this Court direeted that the matter should be - 
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re-considered after giving an opportunity to the State Government of filing 


further affidavits. Pursuant to that order another affidavit was filed in the 


trial court by the then Home Secretary to the State Government and the 


officer and head of the said Department, inter-alia, stating why the snid 


two documents ought not to'be disclosed. 


‘HELD: Having regard to the decision reported in AIR 1961 SC 
493 and having regard to the averments made in the affidavit offirmed 
by the, Home Secretary it can not but be sald that the ' two documents in 
question relate to the affatrs of the State within the meaning of Section 123 
of the Evidence Act. 

‚ After it ts found that the documents їп question relate to the affairs 
of State the court cannot decide-the ‘question whether possible injury would 
be caused as a result of -disclosure of the documents in questions. The 
authority concerned, that is; the head of the Depaitment or the Minister- 
in-charge of that Department has to take a decision In that regard. ,In the 
present case, the decision of the head of the Department is that the disclosure 
of the contents of. the documents in question would cause injury to the 
public interest. 

In the instant case, the documents in question were brought before 


. this Court for inspection by the Court. "After having: Inspected the docu- 


ments, this Court was clearly of opinion that the contents ‘of those docu- 
ments related to the affairs of State and the Home Secretary or іп other- 
words, the head of the Department concerned, was competent to take the 
view that the disclosure of those two documents would cause injury to 
public interest. That being so, the Court below should have allowed the claim 
of privilege. . . r 

It was however contended that the confidential nature of the 
documents in question- should be deemed’ to have lapsed on the ground that 
publication after so long a-time would no longer prefudice publie Interest. 
From the inspection ef the documents in question, this Court was clearly 
of opinion that even after ' the lapse of a period the disclosure of those 
two documents would materially affect the freedom and candour of opinion 
of the. officials of the Stata Government in the determination, execution 
and discharge of their official dutles. Further the disclosure of those 
documents would expose to public view the method and nature of the 
working of the State security and Intelligence system. Accordingly their 
disclosure even after the lapse of a few years would be prejudicial to the 
security and interests of the State.” It may further be mentioned that the 
necessity for protection from exposure of those persons from whom infor- 
mation-was "collected for the purpose of compiling the report of the 
Superintendent of Police dees not cease to be there even after the lapso of 
a few years. ‘On this ground also such disclosure should not be permitted 
to bs. made and- that in thé interests of the State which ls of paramount 
Importance. 
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Jt ds "further contended that lh c case the privilege issue’ was decided 
against the plaintiff, he would not Бе іп a position to invoke the ald of, 
Seetion -114 of | the. Indian Evidence Act.: W hat is importance is not whether 
the plaintiff can avail himself of the provistons of Section 114 of ‘the: Act 
| n. case the claim of privilege succeeds, the question 10 be determined Is | _; 
_ whether the claim of privilege, in the circumstances. of a particular. сазе, 
should be allowed or not. It is. immaterial ‘that in the event a claim or 
privilege succeeds the plaintiff would be prevented from requiring the Court 
to draw adverse inference under Section 11 4 ME the. Evidence Act. 


Cases referred to :— ' 
(1) State of Punjab v. Sodhi. Sukhdey Singh, AIR 1961 SC 493 ` 
(2) State of Uttar Pradesh v. Raj. Naroyon, AIR 1975 SC $65 
(3} Amar Charid Butaia v. Union of Indie, AIR 1964 SC 1658 
(4) Attorney-General Y. Jonathan Cape Lid, 1975 (3). Al ER 484 
.. OQ). „Niranjan Dass Sehgal v. State of Punjab, AIR 1968 Punjab 255 


` Arun Prakash Chatterjee and Suprakash Banerjee. _`...;.... for Petitioners. ` 
S. Tebriwal and M. P. Chowdhury =... for Оррозіе party No. 1: 


_The judgment of the Court was as follows : — des > 


Chakravorti, J. : This Rule іж directed against Order No. 170 dated 
July 24, 1976, made by Shri: :К. В. Goswami, learned Subordinate Judge at . 
Purulig. `-Ву the impugned order the, learned Subordinate Judge disallowed. m 
the claim of privilege put forward-by the State. of West Bengal: in respect 
of 2 letters, being letters Nos. 815/DEB and 816/DEB dated August 30, 
"1965 addressed by the Supsrintendent of Police, Enforcement Branch, . 
Purulia, to the Deputy. Inspector General of Police, Enforcement Brànch; , 3 
- Calcutta. ; Privilege was claimed 6a the strength. of the provisions . of: 
Section 123 read with Section 162 of the. Indian Evidence Act. bo 
2. Thc facts. relevant for the . purpose оѓ the инеш Rule are as ` 
follows :— `- AES 


- Tulsiram. Agata the ойе party No. 1, filed a suit against the , 
State- of West Bengal, the present petitioner, and the other opposite . 
parties in the Court of the Subordinate Judge at Purulia claiming damages : 
to the extent of Rs. 1,00,000/- on the allegation- that his detention under 
‘the Defence of Indian Rules was the result of ‚а conspiracy among the.. 
opposite parties Nos. 2,.3 and -4 and ¢hat those ш parties were, 

. áotuated by malice in- detaining the opposite Party 'No. 1. -The following, ` 
is- the text of the sald‘ order of detention : fs 
. ` “Whereas the Governor is satisfied that with a view to pretentiig 
Shri Tulsi Agarwal, son of Late Bansidliár ‘Agarwal of P.S. Purulia - 
Town, District Purulia, from acting ‘in any manner prejudicial to the 
| maintenance of supplies essential to the life of the community, it ie ^ - 
necessary to make an ordér directing that he be detained ; ` 


t 
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oa. . Now, therefore, the Governor in oxercise of the power conferred 

by Rule 30 of the Defence of India Rules, 1962,,i& pléased-hereby to 

direct that the said person be detained and be kept. in custody in the 

Midnapore Central Jail during the period of euch detention.” — — 

- 3. In the said suit, being M. S. No. 4 of 1967, the opposite party 
No. 1 who was the plaintiff filed a petition praying for an order requiring 
`` the ‘defendants therein Фо produce the 2: letters referred to above. Ag 
already stated; the State of- West Bengal claimed Privilege in respect of 
those 2 documents and in support of that claim of ‘theirs two affidavits 
were filed, the first of such affidavits was sworn by Shri Mohini Mohan 
Kushari, the then Secretary, Home Department, Government of West 
Bengal, and the other was sworn by. Shri Siddhartha Sankar Ray, the, then 
Chief Minister of West Bengal. By an order dated April 3, 1973, Shri 
С. К. Bhattacharya, the then learned Subordinate Judge, Purulia, directed 
that the said Chief Minister was to be summoned in the form of a Teques? 
to attend the Court with a view to asaisting: the Court in arriving 
at & decision on the claim -of privilege by submitting himself to the exa- 
mination by the Court. This order уаз тпай by the learned Subordinate . 
Judge ав, in his opinion, the examination of the Chief Minister was nece- 
ssary for the purpose of determining. whether ` the documents in question 
rélated to tho affairs of State. Even though, according to the petitloner, the 

: learned Subordinate Judge acted illegally and with material irregularity in 
. directing the then Chief Minister of West Bengal to attend the Court for 

his examination by the Court, an application waa filed on bebalf of the 

present petitioner before the learned Subordinate Judge preying for 
issuing a commission to examine the Chief Minister іп: Calcutta for reasona 
stated therein. On April 9, 1973, another application was filed on behalf 
ofthe State before the learned Subordinate Judge praying for re-con- 
sideration and/or review of the said order dated April 3, 1973, in the light 
- of the submissions made in that application. It was also prayed that if 
the prayer for leview, and/or re-consideration were not allowed a date 
in the first week of May, 1973 might bo fixed for examination of ihe 
then Chief Minister. The -learned Subordinate Judge was of tho view 
` that ав he had already held that the affidavits were not sufficient for the 
purpose of deciding the claim of privilege, it-was no longer open ќо him 
to consider the submissions made in the said application dated April 9, 
` 1973.. He, accordingly, required the then Chief Minister to appear in Cours 
~ eltheron May 2 ог May 3, 1973, in terms of the ordor made by him on 

April 3, 1973, and wanted that the summons in the form of -request be 

communicated to the Chief Minister through the learned Advocate appear- 

ing for the State. This.was done by the order dated April 12, 1973. 

On being aggrieved by the. aforesaid orders dated April 3, and 
“April 12, 1973, the present petitioner. moved this Court іп revision 

and obtained a Rule, being С, R, Caso No. 1338 of 1973. While maklog 


/ 
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the Rule absolute and setting aside the ОРЕ orders referred to above. 

this Court gave the following directions :— ` 

- “The learned Subordinate Judge will consider bhe affidavit sworn 
in by Mr. Kushari. If he requires: further clarification he may have the 

· same through him by further affidavit. -In case the learned Judge 
still wants. to have ап affidavit by the Chief Minister, (ће Court 
may direct for the same. Incase oven ‘after taking... the above „steps 


the-Court thioks that the impugned documents require personal inspec- ` 


. tion it may inspect the same. 
After exhausting the courses ‘indicated above it may “very well ‘be 
that the trial Court may no longer -deem it necessary to cross-examine: 
the, deponent. However, if the trial Court still considers the presence 


of any of the deponente for.cross-examination steps in accordance with ` 


law as provided чадаг Ог. 19 R. 2 of the Code | of Civil Procedure 
may-be taken. 

‚ 4," Thereafter, another affidavit which was affirmed on May 12, 
1976 by Shri B. Mukhopadhyay, the then - Secretary, Homé Department, 
‘Government of West Bengal, was filed on behalf of the State of West 
Bengal claiming privilege ia respect of said'two- document. The matter 
was. thereafter heard. by Shri К. B. Goswami, ' the then Subordinate 
Judge at Purulia who by his. order No.-170 dated July 24, 1976, the order. 
impugned herein, disallowed the claim! of privilege and directed the defon< 


dant No. 1, the State of West Bengal, to disclose the grounds of détention B 


of the plaintiff or in other words, the specific instances of omission made 


by him RH ‘contained in the letters in question. The learned ‘Subordinate’ 


Judge fixed August 14, 1976, for the purpose. On being aggrieved by 
-the said order dated July 24, 1976, the presènt petitioner, as already stated, 
moved the present ‘application. 

5. Mr: Arun Prakash Chatterjee, learned Senior Standing Counsel, 


| appearing on behalf of the Staté of West Bengal, contended that the order | 


impugned was bad inasmuch as the learned trial Judge. procceded on the 


П 


basis that the said two letters, being letters Nos. 815/DEB and 816/DEB О 


contained the grounds for detention of the opposite party No. 1, Tulsiram 
Agarwalla, who was the plaintiff in the suit referred 4o above. .Mr- 


Chatterjee in support of his contention placed réliance on the decision in um 
(1) State of Punjab у. Sodhi Sukhdeb Singh, AIR 1961 SC 493 and (2) The'' 
State of Uttar Pradesh v. Raj Narayan &'/Ors., ATR 1975 SC 865. Strictly. ' 


, speaking, the question that arises for consideration is not, whether the 
letters in question contained grounds for detention. When the defendant 
petitioner, the State of West Bengal, se$ up a claim of privilege in respect 
of these two letiers, the trial Court isto ascertain whether having regard 
to the nature of the documents, the State is entitled to withhold produ- 


4 


ction of those documents. In this regard the provisions of sections 123 — 


and 162 of the Evidence Act are very material. Accordingly, we set out . 


the provisions of sections 123 and 162 hereunder : 


E 
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“123. Мо one shall be -purmitted to give any evidence derived 
from. unpublished official records relating to any affairs of Stats, 
except with the permission ef the officer atthe head of the depart- 
“meat concerned, who shall give or withhold such permission as he 
_ thinks fis. 

162. А witness summoned to produce a document shall, if is is 
ia his possession or power, bring it to Court. notwithstanding any 
objection whioh there may be to ite production or to its admissibility. 
"The validity of any such objection shall be decided on by the Court. 

The Court, if it thinks fit, may inspect the document, unless it 
refers to matters of State, or tako other evidence to enable it to 
> determine on ite admiseibility, л i 

ж ' жэ 

6. The prineiple underlying the rule РЕ? in zaid section 123 
is founded on the general rule of public policy. General public interest 
must- ba considered ќо be of far greater importance than that of an 
individual suitor. The question whethor the disclosure of a particular 
document in reapect whereof privilege is claimed would cause injury to 
public intereat has to. be determined by the head of the Department 
concerned or the Minister-in-Charge of that Department and not by the 
Court, for, if the Court were to determine $he question the object for 
which the rule in section 123 was introduced would be frustrated. If in 
open Court the contents of the doouments in question are made known, 
‘such a course would do mischief whioh the provisions of seotlen 123 


were intended te guard against. The provisions ef section 123 make a 
clear departure from one of the general principles of the law of evidonse. 


According to that general principlo both ¢he parties to a litigation are to 
produce all relevant and material documents in their possession or power 
whioh аге required for proving thelr respective cases. In this regard the 
question of onus of proof assumes great Importance. Ifa party on whom 
the onus lies 4o prove a particular fact fails o bring in such evidence as is 
within his possession or power, the Court would be justified in drawing 
adverse inference under section 114 of the Evidence Act against the interest 
of auch a person as withholds the evideace. But the provisions of section 
123 provide an exception to the general principle referred to above. 
The question of administration of justico is of great importance in the 
matter of conduct of the affaire of the State but even that is to be subor- 
dinated to the question of general welfare of the State. That is why 
when the disclosure of any document would: CASS injury бо the interest of 
the State or, in other words, of the community as a whole, the State would 
be justified in withholding such a document. When there arises the 
question whether the State can legitimately claim privilege Im respect of 
any document, the Court ia to apply tho test laid down in section. 123 of 
the said Act. The ovidence in чун whereof such privilegs is olaimed 


To 
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"musti be Suh as ig- derived from unpublished ооа! records valeting © to Е 


any affaire of State." In the eass now before us there ig no dispute that- 
the evidence in question is derivéd from unpublished official records: 
What- remained for. determination by the Court below was whether such ` 
recorda related to any affairs of State., In this regard we consider it both 


- worthwhile and: “profitable to quote: “paragraph 15 “from. the “decision: in a B 


ў State of Punjab v. Sedht Sukhdev Singh (supra)::— - : 


“If under Séc. 123 a dispute: arines as te Whether: the ‘evidenoe in | 


~ question is derived from unpublished official records that can be easily: ^ 


resolved ; but what presents. considerable diffoulty isa disputo, as to- ` 


M 


: whether the evidence in question relates to any affairs of State. . What . 
are the affairs of State under Sco. 123 ? ^ In’ the latter half of the. 
Nineteenth Century she affairs of State may hsyə had-a comparatively 

' narrow cencept. Having regard фо the notion about governmental - 

‚ functions and duties which then obtained, affairs of State would have 


məant- matters of political or administrative oharacter relating, for. 
instance, to national defence, public peace: and Security ‘and good 


neighbourly relatione. Thus, if the contents .of. the documents were 
such that their - disclosure : -would affect. either the national defence or’. 
. public security or good neighbourly ‘relations they- gould claim the- 
 charaoser of a document relsting to affairs of State. There may be 
another claas of documents which could claim the gaid . privilege not by. 
- reagon of their contents os such but by reason of the fact thet, if tha 


. said documenta were | disclosed, they would ‘materially affect the: freodom 2 


. -and cándour of expression of opinion: ‘in the dotermination and oxecu- 
' tion of publio policies: In this class may legitimately’ , be included : 
notes and minutes made by the respective officere on the relevant files, -` 


- opinions expressed, or seports made, and gist of official . decisions `- 


`. geached in thé course of. determination of the said questions or policies. 
` In the efficient administration of public affaira Government may rasso- 


.. nably treat duch-a class of documents as confidential and urge that its ' 
disclosure should bo prevented on the ground of- possible Injury to - 
public interest.. In other words, if the propor functioning ofthe public..." 


` Service would be impaired by the disclosure of any document or. class 


- of document such document or olase of documents may also claim the € І 


: status of documents relating to public affairs.” 


e 7. Further, it Is held in that case that the concept of: dovacatiental... 


. functions and their extent were limited when the Evidence Aot was passed ~ 


and the concept of the words “‘affalrs of State” was accordingly correspon- . : 


. disgly limited and that by the passage of time there had been a change in 


the notion about governmental functions and duties and the consequence ` 


of the change іп ihe concept of the State is that the State in pursulé of 
its welfare activities undertakos-suoh activities аз were previously con-: 
sidered as purely commercial and-documents in relation to such" commor- 
cial activities undertaken by tho State in pursuit of public policies of : 


1980 (2) СЫТ: State ef W est Bengal у; Tulsiram Agarwalla 259 


social welfare can also claim the privilege of documents relating to affairs 
of State. -Тһиз, өуев though: previously ће affairs of State would have 
meant mattere of political or administrative character auch as, for instance, 
national defence, public peace and security and good neighbourly relations, 
the present cennotation of ‘the expression “affairs of State” would 
comprehend commercial activities undertaken in pursuit of the State’s 
welfare activities and the privilege would therefore be extended to docu- 
ments im relation to such commercial activities саз are undertaken by the 
· State. in pursuit ef public policies of social welfare. Rule 30 of the 
Défance of. India Rules, 1962 proceeds on this wider connotation of ihe 
expression ‘“‘sffairs of State". Under that rule the Central Government 
or the State Government may make an erder direoting a person to be 
detained if It is satisfied with respect to that person that witha view to 
preventing him from acting in any manner prejudicial to the Defence of 
India and Civil Dafeace, the public safety, tho maintenance of publie order, 
India’s relations with foreign powers, the maintenauce of peaceful condi- 
tions fa any part of India, the efficient conduct of military operations or 
the maintenance of supplies and sorvices essential ёо the life of tho com- 
munity, itis necessary to make such an order: 


8. It іо further held in the case of Sodhf Sukhdev Singh (supra) that 
the first clause of section 162 requires that a witness summoned $o 
produce a document must bring it to tho Court and $hon raise an objection 
against either ite production or its admissibility, and that i$ also authorises 
‘the Court and indeed makes it obligatory for the Court .to decide the 
validity of cither or both of the said objection. It further lays down that 
the objections to the production or admissibility of evidence as specified 
in soction 162 relate to all claims of privilege provided by ¢he relevant 
sections of Chapter IX of Part III of the Evidence Act. Section 124 of 
the Act provides that ne public officer shall bo compelled to disclose 
communication made to him in official confidence when he considera 
` ahat the public interest would suffer by its disclosure. Ina оме where 
privilege is claimed under section 124 the Court would first determine 
whether the communication in question has been made in official con- 
fidenoe. If the Court holds it to be во, it is then for the Officer concorned 
to decide whether the document shou!d be disclosed or not. If the Court 
“finds that the communication in question had not been made in official 
confidence the Court may compel the production of such document. 

9. -As already stated, twe affidavits were sworn on bebalf of State 
of West Bengal. One of the affidavits was owern by Sri Mohini Mohan 
Kushari, the than Home Sseretary, Government of West Bengal, aud the 
same was filed in the Court below en December 1, 1972, and another 
affidavit was sworn by. Shri Siddhartha Sankar Ray, the then Chicf 
Minister of Wost Bengal and the same waa filed in the Court below on 
Maroh 24, 1973. Аз already pointed out, the matter once came up 


s 
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before this Court and by an order dated March 24, 1975 K. J. Sengupta and. 
R. K. Sharma, JJ. directed that the matter should be re-considered after 
giving an opportunity to the State Government of filing further affidavits. 
Thereafter anóther affidavit which was affirmed on May 12, 1976 by 
Shri B. Mukhopadhyay who at that point of time was the Home Secretary 
to the Government of West Bengal and the Officer and head of the said” 
department was filed. In the said affidavit ‘affirmed by Shri B. Mukho- 
padhyay, it was stated, inter alia, that he was the hoad of the department 
concerned applied his mind to each of the documents referred ќо above 
carefully, read the contents thereof and considered .whether the claim of. 
privilege under section 123 of the Evidence Асі against production of the 
said two documents should be made or not. It is further stated that after 


` scrutinising the said two documents and after a careful consideration of, 


the same Shri B. Mukhopadhyay was of the considered view that the 'gaid 
two documents contained evidence derived from unpublished official 
records relating to affairs of State and each of those two documents was 
asecres document containing confidential communication between tho 
senior officials of the Police Department of tho State of West Bengal. It 
was further avorred that the said two decuments were secret documents 
of political and administrative character: compiled for reasons of State. 
Shri Mukhopadhyay wes further of tho view that produetion of. the said. 
documents would cause disclosure of the secrets of the affairs of State 
which would go against public interest and such disclosure would affect 
publio security and harm and injure public interest. Itis further stated 
therein that the disclosure of the ssid two documents would materially 
affect the freedom and candour of opinion of the officials of the, State 
Government in tho determination, oxecution and in the discharge 
of their official duties. The documents in question -are further 
said to contain opinion expressed and reports made and. the 
gist of official opinion reached in the course of the determination 
of the question of the policy of the State Government. It is further 
aoserted that the production of the two documents would expose to public 
view, the method and nature of. working of the State security aud intelli- 
gence system whieh would be ‘prejudicial to the security and interest of the 
State. Further the disclosure of those documents, it is stated, would 
cause danger to public good inasmuch as in compiling the secret reports 
made by the Superintendent of. Police, Distriet Enforcement Branch, фо 


‘the Deputy Inspector General of Police, Enforcement Branch, information 


was collected from a number of persons and thoy should not be exposed. 
10. From a perusal of the impugned order dated July 24, 1976, it 
would be clear that tho directions given by this Court in the said earlier 
Rule wherein the propriety of the orders dated April 3 and, April 12, 1973, 
was challenged, were not followed by the trial court while making the said 
order dated July 24, 1976: In that view of the matter the order impugned 


in the present Rule ought to be set aside. 
i 
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11. The learned trial Judge in passing: the order impugned herein 
-did not, as already stated, follow the directions given by -this Cour? and 
was swayed away by the fact that the (wo letters in question contained the 
ground of detention of the plaintiff? The courses, which the learned Judgo 
was {о adopt in terms of this Court's order disposing of tha gaid enrlier 
Rule were not followed. The question whether the grounds of detention 
were or were not contained in the two letters in question ів not of 
importance when the issue before the Court ів whether the documents in 
question contained matters which relate to’ affairs of State. The learned 
Judge was entirely wrong In observing to tho following effect : 

"It may be that ho letters contained such things which are 
privileged, but. surely the grounds for detention of the plaintiff which 
the letters, admittedly contained; are not privileged." 

12. The learned Judge docs not dispute the fact that the lettera 
centained such matters ав are privileged but even then he wants such 
letters to be disclosed as they contain grounds for detention of the 
plaintiff. Thus the learned Judge acted illegally and with material irro- 
gularity in the exerolse of his jurisdiction. 


13. Further there ars other grounds on which we consider it 
proper that the said order dnted July 24, 1976 of tho trial Court should 
alse beset aside, We shall be presently referring to those othor grounds. 
According to the dscision ia State of Punjab v. ої Sukhdov 
Singh, (supra) as already polmted out, there may be a class of doou- 
ments which would claim privilege not by reason of their contents as 
such but by reason of the faot that, if the gaid documenta were disclosed 
they would materially affect the freedom and candour of expression of 
opinion. in the determination and execution of public polictes. This class 
of documents includes notes and minutes made by the respective Officers 
on the relevant files, opinien expressed, or reports madoand gist of 
official decisions reschod in the course of determination of said questions 
of policies. Suoh confidential communication should not be allowed to be 
disclosed on the ground of possible injury to public interest. It will 
appear from the affidavit affirmed by Shri B. Mukhopadhyay referzod 
to above that the documents in question contained opinion expressed, 
reports made and the gist of official opinion reached in the course of 
determination of the policy of the State Government. It is further 
asserted in that affidavit that the production of those two doouments 
would expose to public view the method and nature of the working of 
the. State security and intelligence system and the disclosure of those docu- 
ments would therefore be prejudicial to the security and interest of tho 
Stato. The further assertion is that the disclosure of those docu- 
ments would cause danger-to public geod inasmuch as in compiling a 
secret report made by ths Superintendent of Police, District Enforcement 
Branch to the Deputy Iuspector General of Police, Eaforcement Branch, 
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"foimbtion was ‚ collected Ho a. ме of persons Sad: they should - 

"not be exposed. Thus the nature.of the prejudice that will be caused to 
public interest by disclosure of- the- documents was indicated clearly | 
Ча -the affidavit. Having regard. to the decision in- the -State of. 

Punjab v. Sodhi. Sukhdeb. Singh (supra) and -having .regard to the 
averments made in ‘the ‘said affidavit affirmed by Shri B. “Mukhopadhyay . 
i$ cannot but be ‘sald that the  $wo documents in' question relate: - 
to affairs of.. State within. - the - mesning of section 123 - of- “the, ^ 
Evidénce Ас. is further laid down in ‘the decision referred. to. 
>= above..that during tho holding of an enquiry into. the’ validity of 
the objection: ‘under section 124 of the Evidence Act the Court - cannot 
permit any evidence: about . the contents of the documents and that 18 
if е documents " cannot - be. inspected its-contents- cannot directly- be: 

А proved. but it cannot be- said. that other. collateral: evidence cannot be 

` produced which: may assist the Court in determining the - validity of the 

" objection under'section 123 of the Evidence Act. In view of what is stated - 
above, the Court below should have in $be present case held thai the: - 

documents relate to affairs of: State under section 123 of the-Evidence -Act.. 

After it is found that the docuinents in queation rolate to affairs `of State 

the Court cannot décide the question whether possible injury- to public 

- interest would be caused вв а result of disclosure of the documenta in. 
"question, the authority, concerned, that is, ¢he- head of.: “the ‘department. ог ~ 

е. Minlster. in-Chargo of the. department" has бо. take а: “decision in thaj 

І . regard. In the preeent case, the decision of the head of the department: . 
-js that the disclosure of the “contents of the documents in. анши would: ; 
c= cause ишу to p interest. : 


^14 Ла the case of; State of ` Punjab v. S. “Sukhdev Singh (agen the - 
i EM opinion. was that in view of the provision of section 162 of tho 
"Evidence ‘Act, - -under. no circumstances the Court can inspect the doéu- 
ments in question but in- £he* ‘later case of (3) Amar Chand Butaia v: 
. Union of India; AIR 1964 ЅЄ 1658 by а unanimous decision of the Cons- 
i titusional Bench the. Court recognised tho power of inspéction" of the Court. 
of tho documents in respect whereof privilege: is claimed. ‘This view was- 
-» ‘also affirmed in the cage of tho State of. Uttar. Pradesh v. Ка]! Narain & org, 
(supra). In the present case, the two documents in question were brought’ . 
." before us in a sealed cover and after inspection by us they were made over a | 
. to the learned Standing Counsel who produced them for Ínspeotion by. this ^ 
“Court. ; After having inspected the. documents we are clearly and definitely - 
- ` of- opinion that the contents of those documents relate to affairs of State ~ 
` and that the Home Secretary or in other words, the head of the department ` 

- Concerned; ‘was competent. to take the view ‘that -disclosure of those- .docu- 
ments would cause injury to public interest.. That. being 80, , ihe: : Court + 

below should have’ allowed the claim of privilege... 


Eum E -^ 
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| i5. Mr. S. Tebrlwal, the learned Advocate appearing on behalf 

of the opposite party No. 1, contended that the confidential nature of tho 

dosuments in question should be deemed to- have lapsed-on the ground 

that publication aftor, so long a time would no -longor prejudice: public 

interest. In support of thio contention of his Mr. Tebriwal relied on (4) 

_ Attorney-General v, Jonathan Cape Lid. & Ors., 1975 (3) All England Law 
Reports 484.: There In that case А: person who was a Cabinet Minister 

from 1964 to 1970 maintained diaries which contsined details of discussions 
held in thecabinet and in Cabinet Committee and disclosad she differences 

_ between Cabines Ministers on particular issues and also details of com- 
munication made between that” Minister and senior civil servants together 
with criticisms of certain other servants. Those diaries wore kept with 
the expressed intention of publication at some future date. The Ministoz’s 

‚ colleaguos knew that such a diary was being kept and. for the purpose 
aforesaid. After the death of the Minister а firm of book publisher 
proposed to publish thoze diaries, ‘At that time tho existing Cabinet con» 

tained a number of individuals who had been the Cabinet colleagues of 

the said Minister between 1964 &nd-1970. When a newspaper, with tho 

content of the executors of the said Minister, published extracts from 

what the book publisher intended to be the first volume of the said 

diaries, the Attorney-General brought: two actions, one against the book 

publisher and the other against ihe. nowspaper, asking for permanent 

injunction restraining them from publishing the diaries or extracts there- 

form. It was contended that. the Courts had the power to restrain 

publication of Cabinet materials when it could be shown that such publica- 

tion would bes breach of confidences and that the publication would be. 

against the public interest inasmuch as it would prejudice the doctrine of 

collestive Cabinet responsibility: It was held in that case that in all 

cases there would сото а time when the confidential character of the 

material and the duty of the Court іо restrain. publication would lapso 

-on the ground that publication would по longer prejudice the doctrine 
of maintainability of joint Cabinat responsibility. The case before uo 

Ча ‘distinguishable on fects from the Bnglish case referred to above. 
Further, - in view of specific provisions contained in the Evidence Act, 

we consider it net proper to place reliance on English decisions in the 

matter. From the inspection of the documents in question which we 

did have, we are clearly of opinion that even after the lapse of a 

period the disclosure. of those documents would materially effect the 

freedom and candour of opinion of the officials of.the State Government 

in the determination, execution and discharge of their officiel duties. 

Further, the disclosure of those documents would expose to public view · 

the method and nature of the working of the State security and {intelligence 

system. Accordingly their disclosure even after the lapso ofa few years 

“would be prejudicial to" the security and interest of the State. Be it 
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. further noted that the necessity for protection from exposure of those 
persons from whom information was collected for the purpose of: com- 
piling the report of the Superintendent of Police referred to above docs 
not cease to Ба there even after the lapse of а few years. On this ground 
also gush disclosure should not be permitted to be made and that in the 
Interest. of the State which is of paramount importance. ‘In the circums- 
tances we find no substance. іп the contention of Mr. Tebriwal. 

16: Mr. Tebriwal further contended that in case the privilege issue 
was decidéd against the plaintiff/opposite party No. 1 ho would not be in 
a position to invoke the aid of section 114 of the Indian Evidence Act. 

. What is of importance is not whether the plaintiff can avail himself of | 
the ` provisions of soction 114 of the Evidence Act in oase -the claim of. 
privilege succeeds, the question to be determined іс whether the claim of 

privilege, in the circumstances of a particular cage, should bo allowed or - 
not. It is immaterial that in the event a claim of privilege auccceds the ` 
plaintiff would be prevented’ from requiring the Cour! to draw adverso 
inference under section 114 of the Evidence Aet. 

17. Mr: Tebriwal further argued that the affidavits filed on behalf 
of the defendant/petitioner did not disclose the nature of the documents 
in question. We have already referred tc the contents of the affidavit 
which was affirmed by Shri B. Mukhopadhyay , who was the Home 
Secretary at the time when the affidavit was sworn. It will appear from 
the foregoing discussions that those contents clearly indicate the nature 
- of the documents in question. 

ў 18. Mr. Tobriwal further contended on the strength of the decision 
in (5) Niranjan Dass Sehgal v. State of Punjab, through the Secretary to the 
Government of Punjab, Department of Forest and others, AIR 1968 Punjab’ 
255 that where matters relating to the conduct of the plaintiff é are in issue ` 
the State cannot claim privilege and refuse to disclose documents which 
contained such matters. In the саво the question fos determination was < 
whether in the circumstances of that case a public servant should have been 
given seniority 11 years later and’ whether he should have been retained 
1n. Government service when he in the past had been prosecuted on 
different occasions: for offences alleged to have been committed by him 
, under section 302 IPC and other offences when regarding him depart: 
mental enquiries had been instituted on gtave charges including that of 
corruption and when he committed serious misconduct while in service 
including defiance of the order of the Government withholding permission - - 
enabling him to proceed to U. K. In such circumstances, it was held 
` that tho State could not have elaimed privilege in respect of departmental 
papers, for they. wera not unpublished documents relating to affairs of State 
and that probity of the conduct of a public servant was the. matter in. 
issue. Thus, the case ‘of Niranjan Dass Sehgal (варта) could be of no . 
assistance to Mr. Tebriwal inasmuch as the documents in respect of which ` 
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the privilege was claimed were departmental enquiry papers which were not 
unpublished documents and whieh contained matters relating to the 
conduct of the public servant conceraed and were as auch nof matters 
secrét and relating to affairs of State. 

19. In view of the discussions sud fading aforesald we cannot 
but hold. that the Court below {а making the impugned order actod 
illegally and with material irregularity in exercise of ite jurisdiction and 
that the order should accordingly be set aside. 


20. The Rule із mede absolute and the impugned order іс set aside. 
The petitioner, the State of Wert Bengal, is found entitled to claim 
privilege in respect of the $wo letters referred to above. 
' There will be no order for costs. 
Janah, J.: I agree. г 
М. С. S. 


[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justica Chittatosk Mookerjee 
Decision : Angust 8, 1979 
` Messrs. Radha Films Private Ltd. | vee ses "Petitioner 
t - ` Versus à 
State of West Bengal i .. Respondent* 
Acquisition of property under L. A. Act— —Property sought to be 
acquired is already requisitioned under West Bengal Premises Requisi- 
tion and Control (Temporary Act) 1947 and in possession of State Govern- 
ment— Whether such acquisition under one Act, of property requisitioned 
under a different Act can be legally made ?— Proceedings for compensa- 
tion under different. Acts, whether can be simultaneously conducted ? 


The State Government had requisitioned the premises described 
as Radha Films Studio, for the purpose of establishing a Tele- 
vision Studio under tho provisions of the W.B. Premises Requisi- 
tlon and Control (Temporary Provisions) Act, 1947 and the Govern- 
ment had taken over posséssion of the requisitioned property and st 
‚ present the Television Stadio stands on the-said premises. Thereafter 
the State Government made a separate attempt to acquire the said 
premises under the Land Acquisition Act and notifications under Sections 
4 and 6 were duly published. Thereafter the petitioner moved a writ 
petition in the High Court and obtained a Rule. A point was token: 
that the acquisition under the Land Acquisition Act of a property already 
. under requisition was not permissible in law. 


HELD: There is no legal bar in the way of the State Govern- 
ment acquiring a property which is already under requisition, It may 
*Ciyil Rule No. 3500,(W) of 1978. 
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be pointed out that in the case power of requtsition or acquisition is exercised 
malafide,, the Court exercising writ Jurisdiction is entitled to strike down the 
requisite order on the ground of malafide. - It is not contended, in the Instant 
ease, that tha purpose for which requisition had been made has ceased to 
exist.’ On the otherhand, the purpose for which the requisition was made 
and the purpose for which the acquisition 1з now proposed are substantially 
the same. The possession of the State or its allotiee in the requisitioned 
property has not been claimed to be wrongful or illegal. | 

The requisition of the property would obviously end the moment the 
property vests under the Land Acquisition Aet. Therefore during the 
entire requisition period, the State Government would be beumd to pay 
compensation in accordance with law. The State Government would also 
be bound to pay compensation under the Land Acquisition Act fer acquisi- 
tion of the sald property to persons interested. Ti herefore, there is no, 
possibility of deprivation. of the right ef compensation of persons Interested 
for the requisition period. 


There cannot be any velid reason why the determination of the com- 
pensation fer the acquisition of property-should be kept in abeyance ШШ 
such time аз the question of payment of compensation for requisitioning 
the property is finalised. There cannot be any. question of anomaly or 
inconsistency by reason of simultaneously halding. the sald two proceedings, . 

Cases referred to:— | 

(1) Collector, Akola &Ors..v. Ram Chandra, & Ors. 1968(1) SCR 401 
(2) Dhone бора! Muxherjee v. Secretary,. Land and Land Revenue, 
AIR 1966 Cal. 348 | z 


-Saktinath Mukherjée eere f Or Petitioner. 
Тарап. Kumar Sen Gupte a for the State 
Bhabani Prasun Chatterjee ` XU fer Respondent no. 6: 


aS. S. Roy | IE for Respondent- по. 5 
Е The judgment of the Court was as follows :— І 


.The Government of West "Bengal by Order No. 14/74 Regn. dated 

April, 16 in exercise of the powers under sub-section (1) of Section 3 of the 

. West Bengal Premises Requisition and Control (Temporary Provisions) Act, 

1947 had requisitioned the premises described as Messrs. Radha Films 

Studio at 51 Russa Road South, 1st Lane, Caleutta. It is not disputed 

that the purpose of the said requisition was for establishment of a 

Television Studio at Calcutta. It is also not disputed that the Government 

had takem over possession of the said requisitioned property and at present 
the-Felevision Studio stands on tho said premises. ‚= 


2.` The State Government. by a Notification dated 1st June, 1976. 
under Section 4 of the Land Acquisition Act notified that the said premises 
was likely to be required for а public purpose, namely, for ` accomodating | 
the Television Station, the Films Division-and the Coloured Film 


t 
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. Laboratory. The petitioner claims to-have filed an objection under Seotion 

‚ S(A) of the Land Acquisition Act against the. said proposed acquisition. I 
find no substance in tho allegation of the pstitionar that without disposing 
of the said objection under section 5(A) of the Act, the State Government 
had issued a declaration under section 6 of the Land Acquisition Act 
dated 25th January, 1976 in respect of the said premises. The State raspon- 
dent have produced the original records and I find therefrom that the 
petitioner was the sole objector under section 5(A) of the Act. The samo 
was fixed for hearing on 13th October, 1976. According to the Order Sheet 
maintained by the Land Acquisition Collector, on 13th October, 1976 tho 
. petitioner was heard and the matter was direoted to ba puton 16th 
October, 1976. On 17th October, 1976 the report was placed in the file 
and the same was forwarded to the State Government. In the above view, 
ав already stated, the potitlonez's objection under section 5(A) was heard 
and disposed of. Thereafter, the impugned declaration under section 6 
of the Land Acquisition Aot was made. It may be also pointed out that 
the petitioner has not specifically impugned the gaid declaration under 
section 6 in the presont writ petition. : 

3. The petitioner took a point in the writ petition that an acqui- 
sition, under Laud. Acquisition Act of a property already under requisition 
was not pormissible in law. Mr. Mukherj:e appearing on behalf of tho 
petitioner has not seriously pressed the said point. Mr. Chatterjee áppear- 
ing on behalf of the added respondent No. 6 has placed before me the 
decision of the Supreme Court in (1) Collector, Akola & Ors. v. Ram 
Chandra & Ors., reported in 1968 (1) 8.C.R. 401. In the sald case, the 
land owned by the respondents were initially requisitioned under the 
Bombay Land Acquisition Act for a public purpose. The respondents 
had filed a writ petition іа the High Court at, Bombay challenging the 
validity of the said order on the ground that the Асі жаз a temporary Act. 
Therefore, the power would inhere to the- Government only during tho 
time it aubsisted ; so an order passed for a permanent purpose could 
not be contemplated under tho said Act. The High Court had aceepted 
the sald objection and quashed the order. The Supreme Court had 
^ reversed ¢he said decision, infer alia, holding that the power to requisition 
under the Bombay Land Acquisition ‘Act could be exercised whether tho 
public. purpose was temporary or not. The Supreme Court had further 
observed at page 405 as follows :— 

“We do not also see any antithesis between the power to requisi- 
tion and the power of compulsory acquisition under the Land Acquisl- 
tion Act. Neither of the two .Acts contains any provision under 
.which it can be said thas if one is acted upon, the other cannot. 
Indeed, Part VI of- the Land Acquisition Act provides for temporary 

Occupation of waste or arable land needed for à public purpose or 
for a company end empowers the appropriate Government to direct 


1 


А КУ: 
287 Radha Films Private Ed. v. State aW. B. 1198002 CLE 


the Collector to prooure the ера and use of the s game for sgh. - 
- "purpose as it shall think fit, not exceeding ‘three years from the com- : 
E mencement of auch occupation. Apart from these provisions in the- 
©. Тапа Acquisition. Act there are several Stata Acts which empower ` the 
. "appropriate Govornmonts to acquire property which ia- subject. to” 
| , requisitioniag . orders. If there is aa’ emargsicy to meat which the 
tle "power чо: requisition is oxsroised there-is nothing in the Act to prevent 
the. authority at a subsequent date t9 initiate proceedings: in а. suitable ` a 
-caso for pormaneat aoquisition. The exercise. of power "under the x 
© Requisitioning Act.does not exhaust or make incompatible the exeroise . ` 
of power underthé Land Acquisition Aci. The initiation of pro- 
ceeding under the „Land Acquisition Ас} after requisitioning . the lands - — 
under section 5 (1) of the Асі: does not aad caanot mean abuse of. — 
the power under: the provision of. the Act. In our view: “the High . 
-. Couri was In error іп holdiag that. the- power to requisition under the 
Act cannot -b exercised whére the public purpose is not. temporary мр 
13. ‘or that. the exercise of that powar- for the” purposes of rehabilitation 
of flood sufforers was either in abuso of or tajustided | under the Ast.” 


4. The- above decision is binding i upon me and, therafore, I respect- mx 
^ fully. follow the same and Hold shat there із no-logal bar in ths way of the. 
‘State. Government acquiring & property ‘which is already under requisition: ` 
-I ‘may at once point out thet in caso a power of requisition’ or acquisition ^ 
As malafide exercised, the Gourt oxaroising writ jurisdiction will ba entitled . 

to: : striko’ dowa. the-same ов the grouad of malafide. ; 2 

PEE 15. The decision of D. Basu, J, in (2) Dhone Сораг Adukherjee :& 
others, ү. The Secretary, Land and Land Revenus, reported.ia AIR 19667 . 
Calcutta, 348 upon which Mr. Mukherjeo relied does not support., 

- tho extreme ooatention that a property under requisition cannot be" 
acquired. -D. - Basu, J., at page 353 of the report had himself observed - 
that ће was not uamindfal that it would be opsa ‘for the State Govern, 

“ment to proceed afreah under the West Bsagal Land Development and. 
Planning Act after the order of release from .requisition was made. But- 
His Lordship was constrained to ‘make thé Rulo absolute on the ground 
‘that she, original purpose for whioh the requisition under Rule 75. (A) 
of the Defence of India Rules маз тайв coaaad to exist at least in 1949-- = 
| 50° and, therefore, ‘under section б of the:Act 30 of 1952 the Goverament . 
жаз: under a statutory duty to make the-order of derequisition imaiediately. 
,But- the Government had retained tho land without making such ordet ` 

-and- thereby t the Government was-found to be in Illegal possession. . Тһе: 
-basis of: the desision of Dhone Gopal Mukherjee’ з case was that the: 
provision of the Waist Bengal Laad- -Development and Planning Aot and any 

, otter law- бәш Rot Бе invoked to save the Government from ita. liability ' 
consequent проп its- being in illegal possessions. The same. constituted — 

E målafide. In the instant casa, it 1s not contended that the mp for which 
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vequisition had өй "made has. ceased to “exist. ‚ On the other hand, the 
purposes, for which the requisition was.made and- the purpose for which the 
acquisition is now proposed are substantially the same. The possession of 
the State or its allottee in she requisitioned property has not been claimed 
4o be wrongful or illegal. ` А 

-6. There із slso по -basis for. РРР ПОСТА that the claims of per- 
sons interested fo the-compensation for the- requisitioned propsrty would 
ba in jeopardy : by , reason- of the acquisition (of the said requisitioned 
property. The requisition of the proparty would obviously end the moment 
the property vesta -gader the provisions. of-the Land Acquisition Act. 
` Therefore dutiog the entira, requisition period, the State would be bound 
to pay compensation in accordance with law.. The State Government 
would Бе also bound (о pay compensation under the Land Acquisition 
Act for acquisition of the said property to persona interested. Therefore 
there is no, possibility of. doprivation of tho right. of compensation of the 
penon interested for the requisition , period. Е 
" -I find аво по valid-reason why the determination of the com- 
id for tho acquisition of property should be ‘kept in abeyance till 
such timo as the question of payment of compensation for requisitioning 
the property ів finalised. There could bs- no quostion of anomaly or 
inconsistency by reason of simultaneouily holding the said two proce- 
edings. The proceedings for assessment of compensation under the Weed 
Bengal Premises Requisition and Control (Temporary Provisions) Act, 
1947 and under the Land Acquisition Act should bo proceaded with and 
dispossd of as- expeditiously as possible. In fact,.I ‘propose to direct the 
State respondents to expeditiously -disposo of the. compensation mntters 
under both the Acts in the manner iadicated Below : —- 

"The State respondents have placed before me the official records 
relating to assessment of rent-oompensation for- the requisitioned promises 
No. 51, Russa Road South ,1s$ Lane, Calcutta. It appears that’ an early ag 
28th . December; 1977 recommondations were made for payment of tho 
recurring componsation. A draft proposal for sanction to the payment of 
rent compensation was-put up for approval before the First Land Acqui- 
sition Collector, but, thereafter no further. action appears to have been 
taken and the approval of the Government has not been пв yet sought for 
and obtained. The Colleotor in determining the. amount of compensztion 
under the West. Bengal Premises: ‘Requisition and “Control (Temporary 
Provisions) Act 1947 is required to take into consideration the таайега 
specified in section 12 of tho said Act. The Collector is also under а 
statutory duty uader section 13 of the sald Act to enquire into the respec- 
tive-rights of all persons interested in‘the premises and to decide in the 
manner epacified therain. Section 14 of ths. sald Act ‘inter айа, provides 
".that in case of a dispute arising ae to the person or persons to ‘whom the 
. amount of оша uos: or any pirt thereof и payable or. ET to the 
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apportionment of the same or any part thereof, the Collector shall-keep 
the sald amount In revenue deposit till there hag been a settlement of the 
dispute. In the absence of an agreement about the amount of the oom- 
.pensatien the State Government is enjoined by law to appoint- a Diatrict 
Judge or an Additional District Judge as Arbitrator for determining the 
compensation payable. Therefore, in case such agreement із not reached, 
the State Government is required to proceed in terms of section 11(1) (b) 
of the West Bengal Premises Requisition and Control (Tomporary 
Provisions) Act, 1947. | „зе ` | 

8. The Land Acquisition Collector, I uoderstand, has partly heard 
the matters relating to awarding of compensation for acquisition of 
the property in question. It is also necessary that the Collector ghould 
be directed to expeditiously make his Award so that tho person interested 
may take further steps in accordance with law. Ж 

9, I, accordingly, dispose of the Rule ín the following terms :—: 

I direct, the Collector to decide within three months from date 
whether or not the amount of compensation payable for the requisitioning 
«һе aforesaid premises can be fixed by agreement, . 

In case, the ssid amount cannot be fixed by agreement, the Collector 
will inform the State Government that no agreement can be reached and 
the State Goverament within three months from the date-of the receipt of 
the seid communication shall appoint a ^Distriot Judge or an Additional 
District Judge as an Arbitrator in the manner laid down іа section 11(1) 

of the West "Bengal Premises Requisition and Control (Temporary 
Provisions) Act 1947. The Colllector also within three months shall pass 
appropriate orders in terms of Section 13 of the West Bengal Premises 


` | Requisition and Control (Temporary Provisions) Act, 1947. Ialso direct 


: the Land Acquisition Collector to make his Award under Section 11 of the _ 
Land Acquisition Act withia three months from, this date in accordance 
- with law. I make itclear that I am .not making any observation either 
as regards the determination of the compensations or apportionment of 
the same amount tothe persons interested. All questions of title,possession 
and claim to receive compensation аго left open for determination Ча the 
appropriate manner and in the appropriate forum. 
There will bo no order for oosts.  . : : 
` Let a copy of of this order be prepared by Office and handed over the 
same to Mr. Sen Gupta, learned Advocate for the Stato. . . 
SNR ` Ў 
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{ CRIMINAL RBVISIONAL JURISDICTION } 
Before Mr. Justice Purne Chandra Borooah and Mr. Justice 


. Ram Krishna Sharma 
Decision : July 24, 1980 
Sundari Devi Shaw e.. ee ee. Pegitioner 
` І Versus 
' State of West Bengal А ........ Opposite Party* 


Essential Commodities Act (10 of 1955), Secs. 3, бА (1) & 2nd Pro- 
viso — Seizure of vehicle— Whether вес. бА has been repealed by Amending 
Act of 1978—Collector’s power of seizure of vehicle— Ownar of vehicle 
having an option to pay fine in lieu of confiscation of vehicle— Interpretation. 

The question for consideration is whether after the coming into 
forco of the Repealing and Amending Act of 1978 tho ontire Section бА 
of the Essentia] Commodities Aot, 1955 stood repealed. With the changas 
made in Section 4 of the priaoipal Act by Act 92: of 1976, Section 4 of 
Act 30 of 1974 became redundant. As such this Section along with othor 
redundant sections of the 1974 Amendment Act were repealed by Act 38 
of 1978. If it be the intention of the Parliament to take away the 
Collector's power of seizure of a vehicle, the relevant provisions of Act 92 
of 1976 would have found a place іа the Schedule of the Repealing and 
Amending Act of 1978. Moreover Н could net have been the intention 
of the Parlismefit to take away entirely the Collector's power of seizure 
of vehicles and thereby permit them to be utillsed by their owners with 
immunity in the commission of offences under the Act. 


The owner of a vehicle seized under Section 6A of the Act E 
pot bave any apprehension about its arbitrary confiscation. Firstly, 
from the use of the word “may” before the words ''order confiscation” 
in Section 6A(1) of the Act it is clear that the Collector has a discretion 
regarding confiscation; Secondly, Section 6B. of the Асі saves from 
confiscation a vehicle, if its ewner satisfies the Collector that it was being 
used without his knowledge and conseni, Tho case is remanded for 
‚ reconsideration ef the question of confiscation of the vehicles is question on 
merits and in accordance with law. І | 
i Asoke Kumar Sen, Balai Chandra Ray and Sekhar Basu ... for Petitioner 
Biren Mitra, (P. P.) and Ajoy Nath Mukherjee ...fer the Stata 


The judgment ofthe Court was as follows :— 


Borooah, J. : On March 31, 1980 an Inspector of Police attached 
to the Enforcement Branoh conducted a raid on Premises No. 2/1B, 
Chetla Road, Calcutta and seized, ínter alia, High Speed Diesal Oil, 
. Lubricating Oil and two tanker lorries, bearing Nos. WBQ 4968 and 
WMK. 2403 with 10,000 litrea and 12,000 litres of High Speed Diesel in 
their respective tanks. Pursuant to such seizure, Section V-2, Case No. 88 


* Criminal Revision Case No. 947 of 1980. 
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dated March 31, 1980 under Section 7 (1) (а) (iJ) of the Essential Com- 
':. modities Act, 1955 (hereinafter the Act) was started. : 
e o 2. The two tanker lerries were rogisterad in the same of onc Satya 
.  Ner&yan Shaw and since he was dead, his wife and legal heir Smi. Sundart 
$504 Devi Shaw, applied to the Collector, 24 Parganas to whom the seizure 

. had been reported for the roturn of the said- lorries. The Collector by - 
an order dated June 6, 1980 passed in Mis. Case No. 41 of 1980 gave. 
the petitioner the option of paying within forty five days of the -order 
-a fine totalling the market price of 22,000 litres of High Speed Diesel . 
Oil seized in the two tankers, failing which the tankers were directed to 
be ‘conflacated to the Stats. Against this order the present application 
has ‘been filed by tho petitioner. with notice to the State. 


: 3. Мг. Asoke Kumar Son appearing with Mr. Balai Chandra Ray 
` for the petitioner has submitted that the power of conflacation in regard 
"to a ‘vehicle or other conveyance used in carrying any essential commo-- 
ау. which-had been seized in pursuance af an order made under section 
3 of the Act, was given to a Collector for the first time: by section 4 of 
the 1974 Amendment of the Act. The Repsaling and Amendiog Act, 
1978, which received the assent of the President on November 26, 1978, 
repealed sections 2 to” 12 and 14 of the Amendiag Act of 1974, As the 
tanker lorries were seized after this Act camo into force, the Collector f 
could not have taken recourse to section 6 of the General Clauses Ac! to 
justify his order of confiscatlon. 


4.- Mr. Sen farther arcane that movement of goods Бу: road trans- 
. port has Increased considerably in recent years snd in order “to protect 
carriarg whose- vehieles may be involved in offences. under the Act 
“without their knowledge or consent, Parliament took away the. Collector's 
_power of confiscation of vohicles by repeallag section 4.of es Amending 
Aot of 1974. 


5. Mr. Birendra Nath Mitra, the Publio Prosecutgr of this Court, 
has referred us to the 1976 Amendment of ihe Act, section 4 of which re- 
numbered section бА of the principal Act аз sub-section (1) thereof and'a ` 
: second proviso was added, and this proviso gave an option to the owner 

-~ of a acized vehicle to pay a fiue in lieu of confiscation.- Mr. Mitra argued — 
“that when section 4 of the 1976 Amendmont Act came into force, ssction 
4 of the earlier Amendment Act of (974 became unnecessary, and therefore à 
"Parliament included the redundant sections of the 1974 Amending Act in 
the Repealing and Amending Act, 1978. As such, according to Mr. Mitra, 
section 6A(1) and the eecond proviso which was added to the principal 
Act by the 1976 Amendment cannot bo deemed to- have been affected. 


6. Till June 22, 1974 а Collector. did not have tho power to con- 
fiscate, inter alta, any vehicle or conveyance used in casrying. an essential 
commodity which had been acized pursuant to an araor made wader 
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section З of the Act. .Sectlon4 of the Essential Commodities” (Amend- 
ment) Act, 1974 (Act 30 of- 1974) for the first time gave the Colleotor such 
a powor. This Act was further amended by the Essential Commodities 
(Amendmeat) Act, 1976 (Act 92 of 1976). Section 4 of this Act divided 
section бА of the principal Act into sub-sections (1) and (2) and apart from 
some changes introduced in sub-section (1) a ‘second proviso was added 
thereto which reada as follows :—- ` 
“Provided further that in the case of any animal, vehicle, vessel 
or other conveyanoe used forthecerriage of goods or passengers for 
hire, the owner of such ‘animal, vehicle, vessel or other conveyanco 
shall be given an option to pay, in lieu of its confiscation, a fine not 
exceeding the market price at tho date of seizure of the essential 
commodity sought. to bs. carried by such animal, vehicle, vessol ` or 
other conveyance,” 
7. On November 26, 1978 the кай and шө Асі, 1978 
- (Ад! 38 of 1978) came into- forco.” ‘Under Section 2 of this Act the enact- 
ments specified in the 1st Schedule stood repealed to the extent msntioned 
in the 4th column $horeof. One of the Acto included in the schedule is 
. the Essential Commoditica (Amendment) Act, 1974 and the extent of the 
‚ repeal as indicated in the 4th column із Sections 2 to 12 and 14. 


'8. Tho question which therefore arises for consideration is whether 
after the coming into force of the Repealing and Amending Act, 1978 the 
entire Section 6A of the priacipal Act stood -repealed ? With the changes 
‘made in Section 4 of the principal Act by Act 92 of 1976, Section 4 of 
Act 30 of 1974 besame redundant. As such this section along with the 
. other redundant sections of the 1974 Amendment Act were repealed by 
- “Act 38 of 1978. If it was the intention of Parliament to take away the 
Collector’s power of seizure of a vehicle, the relevant provisions of Act 92 
of 1976 would have found a place in the schedule of the Repsaling and 
Amending Act, 1978. Moreover it could ' not have been the intention of 
Parliament to entirely take away the Collector’s power of seizure of 
vehicles and thereby permit them to be utilised by their owners with 
‘impunity in the commission of offences under the Act. 

- 9, The owner of a vehicle seized under Section бА of the Act 
` need not have any apprehensions about its arbitrary confiscation. Firstly, 
from the uss of the word ‘тау’. before the words ‘order confiscation’ in 

Section 6А(1) of the Act it is clear that. the Collector has a discretion 

regarding confiscation ; Secondly, ‘Section 6B of the Act saves from 

` confiscation a vehicle, if its owner satisfies the Collector that it was being 
‘used without his knowledge or conveniancs. 

10. Wo however sot aside the order ef the Collector dated June 6, 

1980 as ws do not agree with his reasons for paseing the order. Wo send 

the matter back to him for re-consideration of the question of confiscation 
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of the two tanker lorries on merits and in accordance with law keeping in 
view the principles enunciated in this judgment. The petitioner must also 
be given an opprtunity of being heard. . | 
The application is thus disposed of. ~ : 
Sharma, J.: I agree. 3 
8. P. M. | І 
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[ CIVIL APPELLATE JURISDICTION ] - 
Before Mr. Justice Genendra Narayan Ray 
Decision : March 26, 1980 


.Smt. Kuntala Bose & Ors. |. | | ...... Appellants 
Versus 
Puspa Rani Ghosh & Ors. DE e Respondenta 


Traverse —Doctrine of — Admission in pleading — Whether binding on 
parties in subsequent proceeding — Resjudicata : 


` 


_ Previously the present two plaintiffs brought a suit for eviction 
agains$ Sukumar Bose, defendant no 1. That suit was dimissed on the 
ground that the notice to quit was bad. The plaintiffs preferred an 
appeal which was also dismissed on contest. After this unsuccessful 
attempt, the plaintiffs filed this subsequent suit for ejectment of the 
tenant. The trial Court decreed the suit. Bui it, intor alia, held that 
although in the earlior suit no specific issue was framed as to whether 
both the plaintiffs were landlords of defendant/no. 1 or not but the 
matter was considered by both the trial court and the court ef appeal 
and accordingly under Explanation (4) of Section 11 of the Code of 
of Civil: Procedure, such а finding made in the previous proceeding 
that both the plaintiffs were tho landlords would operate as гевјийісаќа. 
while dismissing the appeal prefered by defendant no. 1, the lower 
appellate Court, inter alia, held that for the purpose of deciding as to 
whether the defendant no. 1 had been inducted by both the landlords or 

7 not, the finding made іп the earlier procceding that both the plaintiffs 
were the Jandlords must be held to be a conclusive finding. Thereafter 
` this second appeal wae filed by defendant. no. 1 in this Court. · 
HELD: The finding made by the appeal Court in the. previous 
proceeding to the effect that both the plaintiffs were- landlords did noi 
operate as resjudicata in the subsequent suit. If the averment of the 
plaintiffs that both the plaintiffs were landlords could be held to have 
been admitted by the defendant tenant on the basis of the doctrine 


* Appeal from Appellate Decree No. 221 of 1976. 
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of non-traverse of pleadings, the issue as to whether both the plain- 
-tiffs were the landlords or not could not arise in the earlier suit on the 
pleadings of the parties because an issue arises on the contentions as to 
whether the parties are at variance in thelr pleadings. The admission. 
even if any, ef the tenant on the question of relationship of landlord and 
tenant between the parties was made in-tha earlier sult and the party 
making such admission was bound by the admission іп the said suit but not 
in the subsequent proceeding. In the facts and circumstances of the 
case, it cannot he contended that the defendant-tenant was under an 
obligatton to prefer an appeal.to set aside the said adverse finding that 
both the plaintiffs were his landlords although a decree of dismissal of the 
sult instituted against him was passed by the Ceurt of-appeal belew. In the 
instant proceeding the Courts below did not make any specific finding as to 
whether the defendant no. 1 was inducted by both the plaintiffs because tha 
Courts below proceeded on the footing that the admission made by the 
defendant no. 1 fn the earlier suit leading to ultimate finding of the Court 
below that both the plaintiffs Were the landlords of the defendant-tenant 
had operated as resjudicata on the said issue as to whether both the Plaintiffs 
were the landlords of the defendant по. 1 ornot. Therefore it is 
necessary to decide afresh as to whether both of the plaintiffs are the 
landlords of defendant по. I or not. 


Cases referred to:— 
(1) Rambai Shriniwas Nadgir з y. ТОНИС of Bombay, AIR 1941 
д Bombay 144 
(2 Smt. Tarabai Mohata and Ors., v. Union ef India, AIR 197] 
| ' Cal. 225 


(3) Rajendra Kishore Chowdhury v. cor Ban Mahata, AIR 1923 
: Calcutta 297. 
(4) Midnapore, Zamindari Co. Lid. v. Naresh Narayan Ray, AIR 
1922 Р.С. 241 ^ ote 
(5) Srl Sri Gopal Jew Thakur у. Narendranath Mendal, 41 CLI 396 
(6) Hara Chandra Das & Ors., v. Bholanath Das & Ors., 39. CWN 


> 567 

(7) Yarcpsda Ghosh v. Sakti Kanta Behara, 42 CWN 492 
Sukumar Mukherjee | Ыз uw ' Сы for Appellants 
Saktinath Mukherjee, Santoshnath Sen dnd : 
Bhaskar Ghosh ...for Respondents Nos. 1 & 2 


The judgment of the Court was as fellows :— 

This appeal arises out of the judgment and decree развой by 
the learned Additional District Judge, 4th Court, Alipore, in Title Appeal 
No. 2 of 1975 affirming the judgment and docree passed by tho learned 
Munsif, 3rd Gourt of Sealdah, in Title Suit No, 4 of 1973. The‘defendant 
No. 1, ів the appellant and the said- Title Suit No. 4 of 1973 was instituted 
by the plaintiffs-respondents Nos. 1 and 2, Smt. Puspa Капі Ghose and her 


м 


t 
> 
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E абан. Jatindra- Nath Ghose againat’ tha. defendant Мо. 1, Sikumi 


—— 


i - "Bose and- also impleading- his son, viz. ‚ Bisweranjan ‘Bose әт. _ eviction of. 


=.the” defendant М№о.- `1 from the suit premises -and foi: recovery | of. 
posession of а shop. room comprising. the tenancy in--quwestion, -. 

: 2. The case of the plaintiffs win, inter-alfa, that the defendant. No. i 

-was ‘indicted. аза tenant in respeot of the said shop тоот but his tenancy ~ 

waa determined Бу а valid -notice to quit -butas thë name of the-son of 


-_the- defendant - No. 1 also appeared’ on ea- signboard. of the said shop room ^. 


"he was also impleaded- as a proforma defendant.. It may- be - “stated. in this. 


^ éonnection thai prior to the institution of this suit, the- plaintiffs also · 
а —institated another salt. for eviction against tho gaid dofendant- No. 1 which . 


o Ws “numbered as Title Suit No. 225 of 1970... Іа the said suit, the present 


-plaintiffs aleo claimed that the défendant, Sukumsr Bose waa’ а monthly ` 


"tenant at-a rental of Rs. 30/- payable according to .the English Calendar `- i 
-- and shat the said tenancy.was determined by a. notice to quit. - Fhe defén--. . 5 


“dant, Sukumar ‘Bose also. contested the gaid suit bùt the auit was decreed: 


= 


by. the learned ~Muasif~in favour. of the plaintiffeand the defendant then - СА 
- ‘preferred - an appeal against the said judgment. and decree of the learned ^ 


. Müunsif and the appeal was registered as- Title” Appeal No7216 “of 1972. 
_It'was Held by the Appeal Court that both the- plaintiffs were the landlords ^ 


"оГ the defendant’ in respect of the ‘disputed. -room but. the ы 

-Was allowed by the Appeal Court because. it" was held ‘by-the Appeal. 
Court. that the notice determining "the. tenancy оп ‘the- basis of ~~ 
:which the ~ suit "was instituted waz- ‘invalid. It may elso- be © noted n 
. in thisconnection that in the plaint of the said suit, ‘there was an. 


averment te the effect that both the plaintiffs were the landlords but 


such averment was not disputed. specifically. by íhe sald Sukumar Вовв іп. 


. his written atatement made in. the catlicr suit and accordingly. -ön -the 


-dootrine' of non-traverie of pleadings, ít was held: that the. défendaut had- 


- admiíted $he case of the plaintiffs in the said’ suit that beth ine plaintiffs 


Е "were Мо 18000гадв. ` EM -. 
DOCU However, after the йан]. ‘attempt, in tie said ВТ 
г suit, ‘both tlic snid landlords instituted the instant Title Suit No: "4 of 1974, Dad 
. The defendant No: 1 in his writtén statement made - in the instant suit - - 


s contended that ће was inducted as a tenant by. the plsintiff No. 1, Sm.*: e 


: Puspa Rani Ghose but not by her husband Jatindra Nath. Ghose and the 


7 defendant No. E ‘alse. contended that the seid-Jatindra nath Ghose and. ihe ' m 


- gald Вівуагавјап Bose, namely, the son of the defendant No. 1: should not ^— ^ - 
“have been -itaploaded , as plaintiff- No.2 and defendant No. 2 réspectively. ^ 


"The “learned. .Munsif observed that it was held in the earlier suit by =the 
: Court of Appeal: "below that both the plaintiffs were the joint landlords of 


‚ the said defendant Sukumar Bose but the suit was dismissed by the ‘Cours z | 


of Appeal below only on the ground. that the notice determining | the teman- 


cy wae Invalid, Тһе г learned” Munsif_ Was of the view Tir du Buoh., 
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circumstances, tho finding made by the Court of Appeal below in the earlier 
suit that both the. plaintiffs were the. landlords of the defendant would 
Operate as. res-judicatá on the similar question raised іп tho 
instant suit. . It was held “by ‘the learned Munsif that although in the 
earller suit no specific issue was framed asto whether both the plaintiffs 
were the landlords of the defendant or not but the matter was considered 
both by tho -trial court and tho. Court of ‘Appeal below and accordingly 
under Explanation (4) of Section 11 of the Code of Civil Procedure, such 
finding made in the previous suit that: both the plaintiffs were the land- 
lords would operate аз res-judicata. In that view of the matter, the 
learned Munsif decreed the said suit and the defendant Ne. 1, Sukumar 
` Bose preferred an appeal against the judgment and decreed passed by tho 
learned Munsif, being Title Appeal’ No.2 of 1975 io the 4th Court of 
the learned Additional District Judge of Alipore. The learned Additional 
` District Judge came to the finding that although the said earlier suit 
was ultimately diemissed by the Court of Appeal below оп the finding 
that the notice terminating the tenancy waa invalid but, when specifically 
it was held in tho said suit {һай both the ‘plaintiffs were the landlords of the 
“defendant, the dofendant No.1 in ‘the said earlier suit ought to havo 
‚ Preferred an appeal before this Court aguinst the sald finding made by 
_ the Court of Appeal below. The learned- Additional District Judge was 
_ Of the view that normally whea а ‘party had succeeded in acuit or in 
an appeal against the finding made on a particular issue or faot but in 
appropriate cases, when such finding of fact was likely te affect a pariy he 
was required ¢o prefer an appeal andif he’ had no$ preferred such an 
appeal then he would be precluded from contending any further against 
the: finding of fact mado in the earlier proceeding. The Court of Appeal 
below also came io the finding that simply because the rant receipts wore 
granted by the plaintiff No. 1, Smt. Puspa Rani Ghosh such grant of 
tent receipts by itself could not decide the - issue ап to whether both the 
plaintiffs were the landlords or not. Ifthe defendant No. 1 had been 
- inducted as a tenant both by the plaintiffs then the Brant of rent receipts 
by onc of the landlords could not affect the induction of tonancy by both 
the landlords. The Court of Appsal below was however of the view that 
for.the purpose of deciding as to whether the defendant No. 1 had been 
inducted by: both the landlords or not, tho fiading made in the said 
carlier proceeding that both the plaintiffs were the landlords must be 
held to boa conclusive finding. Accordingly, the Court-of Appeal below 
dismissed the appeal ‘and affirmed the judgment and decree passed by the 
learned Munsif. -Tho defendant No. 1 thereafter preferred the instant 
appeal before this Court. 
4. Mr. Sukumar Mukherjee, the learned Counsel appearing for the 
appellant, contended that there could not be any question of res-judicata 
so faras fiading made in the earlier appeal that both the plaintiffs were 
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the landlords of the defendant No. 1, was concerned. ,Mr. Mukherjee 
contended that no such issue was framed specifically in the earlier suit 
and it was also nof necessary to framo such issus. Mr. Mukherjee 
contended that if on the principle of the doctrine of non-traverse it 
. was to be found that the defendant No.1 in tbe sald earlier suit- 
had admitted the case of the plaintiffs that both tho plaintiffs were his 
- landlords, then there was по occasion in the said earlior proceeding to 
frame any issue oither expressly or by necessary implication as to whether 
both the plaintiffs were the landlords or not. Mr. Mukherjee in-his 
fairness submitted that even when an issue was not framed specifically but 
if such issue was germane for consideration on the basis of pleadings of, 
the parties and as a matter of fact such issue waa also decided then the 
finding on such issue though not framed specifically would operate ав. 
- resjudicata in the subsequent suit but he contended that in the facts of 
the case the said issue as to whether both the plaintiffs were the landlords 
of the defendant or not was not required to bo raised and/or decided in 
the oarlior suit because on the doctrine of non-traverse, it could be held 
that the defendant had admitted the case of the plaintiffa that both the 
plaintiffs wore his landlords. Accordingly Mr. Mukherjee contended that . 
there was no occasion for the defendant tenant to prefer any appeal against 
they said finding made by the Court of Appeal below. Ia this connection, 
Mr, Mokherjee referred to a Bonch decision of the Bombay High Court 
made in the case of (1) Rambat Shriniwas Nadgir v. Government of Bombay, 
reported in AIR 1941 Bombay page 144. Chief Justice Beaumount: 
speaking for the Court held that a party was not bound by an admission ` 
in his pleading except for the purpose of tho suit in which the pleading 
constituting admission was made. Relying on the said decision, Mr. 
Mukherjee contended that even assuming that on the principle of doctrine . 
of non-traverse, it could be held in. the’ earlier proceeding that the ` 
defendant admitted the case of the plaintiffs in the earlier suit that both 
the plaintiffa were his landlords, auch admission waa only binding for the 
purpose of that suit, but it could not be contended that the sald admission 
‘was also binding for the purpose of the instant sult where the defendant 
specifically disputed the case of the plaintiffs that both the plaintiffs were 
his landlords. Mr. Mukherjee also referred toa decision of this Court. 
made in the case of (2) Smt. Tarabal Mohata.and ors. v. Union of India, 
reported in AIR 1971 Calcutta page 225. Is was held in the said decision 
-_ of-a Division Bench of this Court thas the finding of the Court however 
adverse against the judgment debtors ‘who were successful parties in. the 
litigation, could not operate as resjudicata. ` Мт. Mukherjee also referred 
to anothér Bench decision of this Court made іп the case of (3) Rafendra. 
Kishore Chowdhury v. Kumud Ban Mahata, reported in AIR 1923 Calcutta; 
page 297. The facts considered in the said decision were that in the first 
suit for ejectment the defendant had pleaded that he was a permanent 
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tenant and that the suit must fail ай no notice was served upon him. Tho 
Court in that event, held that the suis must fail for want of notice to quit. 
‚ But it also came to the finding that the defendant had failed to prove that 
he had a permanent tenancy. The decree was one of dismissal and the 
defendant could not appeal against that finding. It was held in the sald 
declaion of the Division Bench of this Court that the decree of dismissal 
passed in the said вий could mot operate as. re»judicata om the question 
whether the defendant had a permanent tenancy or noi. Mr. Mukherjea 
also referred. to a decision of the Privy Council made in the caso of 
(4) Midnapore Zamindart Со. Ltd., v. Naresk Narayan Ray reported in 
AIR 1922 P C. page 241. It was held in the snid case that the question of 
occupancy raiyat was not decided in the subsequent sult because the 
tenant having succeeded on other pleas had no occasion to go further as to 
the finding against him bui that it was appellant landlord's paramount 
duty to displace the said finding.. Mr. Mukherjee also contended that on 
the dectrine of non-tíaverse It could be held in the said earlier suit that 
the defendant had admitted in the said suit the case of the plaintiffe thad 
both plaintiffs wore his landlords and as such tho issue as to whether both 
the plaintiffs were landlords or not could sot arise in the said earlier 
proceeding. Hence, the Court was not ealled upon to decide such issue 
and if the Court had, in fact, made апу finding incidentally though such 
issue did not arise directly or by necessary implication, the decision on 
such issue could not operate as resjudicnta. For this contention, Mr. 
Mukherjee referred to a Bench deolsion of this Court made іп the case of 
(5) Sri Sri Gopal Jew Thakur v. Narendra Nath Mondal, reported іп 41 
Calcutta Law Journal, page 396. It was held in the said decision that if 
the isane could not directly arise upon the plaint ae framed but the Issue 
was necessary to be decided in order ќо frame а scheme whioh was tho 
relief claimed in а suit, the decision of that issue was only incidental and 
as such the decision on the said issue could not operate as resjudicate. 

5. Mr. Saktinath Mukherjee, the learned Counsel appearing for 
the plaintiffs respondents, however contended that if the finding in question 
would .go to support the judgment and decree, then such finding would 
be resjudicate but if such finding dehors the Judgment and decree then 
such finding would поё be resjudicata. Mr. Mukherjee has contended 
thet in the;previoug suit the notice on the basis of which the suit waa 
instituted wae found invalid on a finding that previously a valid notice 
determining the tenancy was given апа the finding about the validity of 
the earlier notice depended on the finding that there was relationship of 
the landlord and tenant between the parties. Accordingly whether or 
not there was a relationship of landlords and tenant between the plaintiffs 
and the defendant, was required to be found in order to support the 
ultimate decision ín the said earlier suit. Accordingly, the Court of 
Appeal below had to decide in the said appeal as to whether both the 
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«plaintiff wero landlords or not. In the aforesaid circumstances, Mr. 
| Mukherjee contended that the finding thas both the plaintiffs .wero the 
“landlords ‘must operate as resjudicata in the subsequent: suit. Mr.. . 
. Mukherjee alto referred бо in this connection.a- Bench decision of this -` 


Court mado in the сиво of (6) Hara Chandra Das & Оз... v. Bkola Nath 
Day &. Ors. reported in 39 CWN- page 567. ‘Tt was held in the said 


. decision that though no appeal by a party would. lie in whose: favour a 
-decree had been -passed against the finding contained in the judgment 
according to letters of the Code of Civil Procedure, but yet on ground of - 
justice it was justifiable and some -time even necessary to read in -the pro- 
~ vision of, the Code of Civil Procedure an implication in favour of suitable 
-excepiions. It was further held in the said cass that rule in this respect ` 


which had bsen followed by current of judicial decisions and which: was 


-alao right to “follow was that a party in whose favour а deoree had been | 
` mado, had nevertheless the right of appeal; against a finding adverse“ to 

| him, the. test to be applied . in each: “particular ` case being whether the _ 
finding sought to be appealed. agaiost, was such a finding to which ‘the | 


rule of resjudicata might be-held applicable, во a6 60 -disentitle the. aggrie- 
ved party to agitate the question, governed by she finding, in any other 
proceeding. Mr. Mukherjee also referred to another decision of this 
Court made inthe case of (7) Tarapada Ghosh v. Saktl Ката Behara, 
reported in 42 CWN page 492. . In the raid decision, reliance ` was also 


: placed. on the aforesaid decision made in the Hara Chandra’ s'case (supra). 
and it was held that although normally thero would not be any appeal by ' 
o8 party in whose’ favou£ a decree was passed but in appropríato. cases the 

guocessful party could also prefer ап appeal | $0 set aside a finding of fact - 


which would otherwise adversely affect against him in a subsequent 
proceeding. Relying on the said decision, Mr. Mukherjee contended that 
although the defendant in the said earlier suit ultimately. aucceeded on the 


«score of invalidity of the notice but when a specific finding was made in 


‘the said earlier suit that both the plaintiffs were hia landlords and when 


such finding was likely to affect the defendant in tho subsequent proce- 


eding, the defendant was competent to. prefer an appeal to get the sald 


- finding set aside and ifthe defendant had not’ done so, he was precluded 


from contending any further іа the subsequent proceeding that both the 


plaintiffs were not his landlords. Mr. Mukherjee also submitted that 


even on the merits of the case, it would appear that the plaintiff No. 2 
deposed in the subsequent suit and in the cross-examination, a suggestion 


"was given on behalf of the defendant No. 1 that the reat was sent to him. 


Mr. Mukherjee contended that by itself the said suggestion might not 
appear to be of such importance but in the backdrop of the dispute raised: 
in the instant guit as to whether both the plaintiffs were landlords or 
not, the said suggestion given on behalf of the defendant thet rent was 
sent to the plaintiff No. 2 wae also of considerable significance and it 
must be held that by Ns said suggestion the defendant bad admitted thas 
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the plaintiff No.2 was also опе of the landlords and as such the rent 
was sent to him. I am, -however,unable to accept this contention of Mr. 
` Saktinath Mukherjee. It should be noted in this connection that plaintiff 
No. 2 is the husband of plaintiff No. 1 and simply because in the сговв- 
examination a suggestion was given on behalf of the defendant that the 
rent waa sent to the said husband, it cannot be held that by giving the 
said suggestion tho defendant had admitted that the said husband was 
one of the landlords and assuch he had sent the said rent to tho 
‚ husband. : ` 
6.. Considering the respective submissions of. the learned Counsel 
on the question of-res-judicata, I am of the view that the said finding 
made by the appellate Court in the previous proceeding that both tho 
plaintiffs were landlords did not opgraté ав resjudicata in tho subsequent 
sui. Ifthe averment of the plaintiffs that both the plaintiffs were the 
landlords could be held to have been admitted by tho defendant tenant on 
tho doctrine of non-traverse of pleadings, the issue as to whether both 
the plaintiffs were landlords ог nót could not arise in the earlier suit on 
the basis of pleadings of tho parties because an issue arises on the conten- 
tions where the parties,are at variance in their pleadings. In my view, Mr. 
Sukumar Mukherjee із also justified In his contention that admission even 
if any, of the tenant on the question of relationship of the landlords and 
tenant betwoen:the parties was made inthe earlier suit and ¢he party 
making such -admission was bound by the admission in the said suit but 
not in she subsequent proceeding and I respectfully agree with the view 
expressed by the Chief Justice Beaumount in Rambai Shriniwas Nadgir’s 
case (supra). In the facts and circumstances of the cass, it cannot bo 
- contended that the defendant was under an obligation to prefer an appeal 
‘to get aside-the said adverse finding that both the plaintiffa were his land- 
lords although a decree for dismissal of the suit instituted against him was 
passed by the Court of Appeal below. In the instant proceeding the Courts 
elow did not make any specific finding as to whether the defendant No. 1 
was industed by both tho plaintiffs because the Courts below proceeded 
on the footing that the admission made by the defendant іп the earlier 
suitleading to ultimate finding of the Court of Appeal below that both 
the plaintiffs were the landlords of tha defendant had operated as resjudi- 
cata on the said issue as to whether both the plaintiffs were the landlords 
* of the defendant or not. Itis, therefore, necessary to decide afresh as 
to whether both of the plaintiffü are the landlords of the defendant or 


not. This appeal, therefore, succeeds and the. judgments and decrees 
passed by the Courts below are set aside and the matter is sent back before 
the trial Court for fresh adjudication on the basis of the materialo on 
record. There will be, however, no order as $0 costs in this appeal. Lot 
the records be sent down as expeditiously as possible and tho trial court is 
directed to decide the sult within 4 months from the dato of receipt of 
the records from this Court. : AES А 
^" Р.К. "ED" 
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Г CONSTITUTIONAL WRIT JURISDICTION 1- 
е ` Before Mr. Justice. Ganendra ‘Narayan Ray. Е 
SE. ЖОЛ. Decision : ; July 23, 1980 . E A C o ee 
! Nirmal Chandra Datta & Ors. : : ‚ E rere -» Petitioners 
a d - Versus І f 
- Santor Land Reforms Officer; Sonamukhi &- Ors.. Respondens? 


West Bengal Land Reforms Act (10 of 1936), Sec. 15A(1)— Continua- -_ 
is _of right of cultivation om а bergadár's death— West Bengal Land .- 


Reforms (Bargadars) Rules, 1956—Rule 2A—Period for determination or. o 
- nomination of a lawful heir and. procedure in respect thereof—No -selection ` 
or. appointment of bargadar has Беев тайа ` according to sec. 15A(1) reed 
with -Rule ` 2A— Adjudication not mado according to law— Whether 
declaration of J.L.R Ог on determination of the question яа to who was. 
- bargedsr in. instant case was yalidly mado — If noi, - whether owner Is froo . ; 
“to appoint his own mar to continue cultivation of disputed land. "- 

The owners of the disputed land challenged a particular Memo issued © 
Љу the FL.RO. ‘of Sonamukhi. to one Abani Bauri to the effect tbat 
he-had been declared as а .bargadar under section `15А- of the. West ^ 


"Ue "Bengal. Land Reforms Act, 1956 and as euch, be would Tesume. cultivation. 


^in Bargi within seven days from the late of the- said Memo. . The adjudi- " 


77 eation as made by the Bhagohas Officer in Petition Case no. 4(2) of 1976-77, . 
: ‘declaring that the sald Abani Вайгі was & bargadar under- section 15A(i) of. — 


-tho -Act. was also challenged іб" the. writ: “application... The- petitioners” 
contend that . the land in question belonged. to the petitioners’ as-ownors ~ 
and the said. land: was under personal ‘cultivation of ¿the petitioners- 

. and: WRB- recorded as such in the Revisional Record ef Rights. . Ih the . 

я application for- vacating’ the -interim injunction filed by the Reependents, 
"db. WAS ‘disclosed that в proceeding was initiated on the bakis on ‘an 
information recelved from . the Special Officer, -- Schedule Castes ‘and 


e Schedule, Tribes Welfare, Bankura thetone Abani Bauri, son of Kanai 


- Bauri since deceased used to cultivate -about 5-bighas of ‘Isad but the 


- said Abani Bauri had been deprived of his right of cultivation by- the ©. 
` owners and in that-proceeding it was adjudicated that uoder section 15A(i) _.. 


оғ the Act ¢he-said Abani Bauri would: continue “cultivation of Plot-no. -. 


` 7453 bof Moja: Baikunthapur -within .Р.5. Sonamukhi. Pursuant” to 777 2 


- "adjudication purported to be under s60.: 15A(1) the Memo under challenge zx 
: was issued by the LL.R.O. : m 
" HELD: It may be that the said Abani Batri ds capable of. “doing A 
the ware of Cultivation but the sald Abani Bauri cannot be appointed апа] ws 
or. declared as a bargadar under seetion 154.simply on. the- basis of ас 
reference: made by the Special Officer, Schedule.Castes and Schedule. Tribes 


Welfare, Bankura, admittedly long after 4 years domt the. date of. death - of. 


UE No. ilia Lon ^ NELLE аа 
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Kanai Bauri who was alleged to be the original bargadar. ^ As there had 
.. iet. been any selection or appoinment of a. bargadar in -accordance with the 
. provisions of Séction 154 of the Act read with Rule 2А of the West Bengal 
Land Reforms ( Bargadar) Rules, the petitioners fowners) will be free to 
appoint any person of their choice to continue the werk of cultivation in 
respect of the disputed land. >: Hence, even. assuming that Kanal Bauri 
was originally а bargadar іп respect of the disputed land, no declaration can 
be glvenm under Section 154 in faveur of the said Abani, Bauri- — : 
Madan Mohan Mullick ы ма ta ei, мб | tees for Petitioners 
The judgment of the Court was a9 follows :- — 
"Ia this writ petition a- Memo іввцей by the. Junior Land Reforma 
- Officer, Sonamukhi on July 1, 1976 to the- respondent No. 3, Abani Bauri 
to the effect that he had bosn declared аз а bargadar under. section 15A of 
‘the West Bengal Land Reforms Act, and as such; ће would resume culti- 
vation in Barga within 7 days from the issue of the said memo is under 
" challenge. The adjudication made by. the Bhagchas Officer in Petition 
' Саве No. 4(S) of 1976-77, inter alla, declaring that the said Abani Bauri was 
а bargadar under section 15A(1) of. the-West-Bengal Land Reforms Act, is 
also under challeage in this Rule. The petitioners contend that the lands 
originally belonged to petitioner No. 1 and Narayan Chandra Dutta and 
- tho said lands were under personal cultivation of the petitionor No. 1 and 
the said, Narayan "Chandra Dutta and was also recorded as suoh, in the 
Revisional Record of rights. After the death of the said Narayao 
* Chandra Dutta, the petitioners’ Nos. 2 (о 13 inherited the interest of 
* the said Narayan Chandra Dutta. The pstitloners contond that patiti- 
` oners were surprised to recsive a copy of memo which із annexure ‘B’ to 
the writ petition wherein it was ‘directed by the Jualor Land Reforms 
Officer, Sonamukhi, that the said Abani Bauri ` would resume cultivation of 
the land of tho petitioners as bargadar within seven days from the date of 
the receipt: of the said Мето. In the application for vacating interim 
injunction filed on behalf of the. respondents, it was howevar disclosed that 
a proceeding was initiatedon the basis of an in formation received from 
the Speolal Officer, Schedule Castes and Scheduled Tribes Welfare, Bankura 
alleged to be coutainsd in his Momo No. 751/BNK/TW dated 7.5.76 that 
one ‘Abani Bauri sen of late Kanal. Bauri of Dewanbazer, Sonamukhi used 
to cultivate about 5. bighas of land of Sadhan Datta but the said Abani 
Bauri had been deprived of the right of cultivation by the owner. As no. 
"particulars of the landa were furnished in the said Memo of the Speolal 
Officer, Scheduled Castes and Scheduled Tribes Welfare, Bankura, the 
Bhagchas Officer asked the said Abani Bauri to appear before him on May 
15, 1976 to furnish details and ib appears shat the said- Abani Bauri could 
oaly inform that the lands were situated in Mouza Baikunthapur but plot 
numbers could not-be furnished by him and on the prayer of the said 
Abani Baari a local enquiry was held and on the basis of the said logal 


2 
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enquiry it was held by the said Bhagchas Officer that Kanai used to cul- 
tivate the disputed lands for a long time and he having died about 2 years 
ago, his son Abani Bauri was quite competent to continue the cultivation i 
of the said lands and {t was therefore ordered tha$ under section 15A (i) of 
the Land Reforms Act the said Abani would continue cultivation -of plot ' 
` No. 1531 of Mouza Baikunthapur within Р. $. Sonamukhi. It appears 
that’ pursuant to such adjudication purported to be under section 15A(i) 
of the Land Reforms Act, the aforesaid memo: was issued by the Junior 
Land Reforms Officer, Sonamukhi. It has: been specifically stated in the 
writ petition that said Kanai was never a bargadar under the petitioner No. 1. 
or the predecessor-in-interest of tho petitioners Nos. 2 to 13 and the said 
Kanai had no occasion to cultivate the said land at any point of time. It 
has ‘been algo stated in the writ petition that the said Kanai had died. 
' gometime in the year.1973-74 but the exact date of death was not available 
despite enquiries being made in that regard. From the affidavit-in ` 
oppesition, the date of death of the aaid Kanai cannot also be found but it 
appears that the Bhagchas Officer held that the said Kanai had died about 
` two years ago. | 
2. Mr. Mallick, the learned Advocate appearing for the petitioners 
contended in the first place that the proceeding initiated under section 15A . 
‘wos wholly illegal and without jurisdiction. No application was made ` 
either by the owner or by the-legal heirs of the said Kanai to appoint . 
and/or to nominate any of the heirs of Kanai as lawful bargadar under. 
‘section 15A of the West Bengal Land Reforms Act. It appears from that 
only on the basis of a Memo received from the Special Officer, Schedule 
Castes and Tribes Welfare, Bankura, the said proceeding was initiated. Mr. 
Mullick contended that under Rule 2A of the West Bengal Land Reforms 
(Bargadar) Rules the heirs of a deceased abargadar should determine as 
to who amongst the said heirs will continue as bargadar within .30 days . 
from the date of the death of the original bargadar. If no such detor- 
mination or election amongst the heirs ia made within the said period of 
30 days from the date ofthe death of the original bargadar, thon within , 
seven days thereafter an application may be made before the proscribed 
authority either by any of such heirs or by the land owner for the purpose 
of selecting and/or nominating any of. the heirs as bargadar by such 
prescribed authority. Mr. Mullick contends that in tho instant case, 
admittedly within two years from the date of the death of Kanai Bauri, 
no such electión or determination of the bargadar was made by tho heirs 
of the snid deceased Kanai and no application was also made within the 
prescribed period under section'15A of the Land Reforms Act read with 
Rule: 2 of the said Bargadar Rules for determination and/or appointment: 
of one of such legal heirs asa bargedar on the death of the original 
bargadar. Mr. Mullick submitted that accordingly the proceeding initiated 
under section 15А was illegal on the face of it and the purported 
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determination under section 15A by the Bhagchas Officer that Abani Bauri 
will be the bargadar under the petitioners is also illegal and without 
jurisdiction. ‚Мт. Mullick also "submitted that under sub-section (3) of 
` section 15A of the West Bengal Land Reforms Act, a land owner may 
appoint any person whether an heir of tho deceased bargadar or not for the 
purpose of cultivation of the lands when the heirs of the deceased bargadar 
have failed to eloct one of such heirs to be the bargadar and the prescribed 
authority also fails or omits to appoint or select one of such heirs within 
the prescribed time and in the préscribed manner as referred to herein- 
before. Asadmittedly. in the instant'case no such determination ond/or 
selection was made within the prescribed timo either by the heirs of the 
said deceased Kanal or by the prescribed authority, the purported adjudi- 
cation under section 15A is illegal and no effect should be given to the 
same. Consequently, the issus of- the said memo by the Junior Land 
Reforms Officer, Sonamukhi, directing the said Abani to continue the 
cultivation as bargadar as contained in Annexure ‘B’ to the writ petition 
ів also without jurisdiction and tho said memo should be quashed. Mr. 
Mullick submitted that it has been specifically stated in the writ petition 
that the said Kanai Bauri had died leaving behind him three or four sons, 
a widow and three or four daughtors. The eaid fact of leaving a number 
of heirs by tho said Kanai has not been disputed by any of the respon- 
dents and as auch the allegation made in that regard stands uncontro- 
verted. Mr. Mullick submits that in such circumstances, even assuming 
but not admitting that the said Kanai was bargadar in respect of the 
lands of the petitioners et any’ point Of time, there could not havo beon 
‘any adjudication under section 15A іп favour of the sald Abani Bauri 
for the reasons stated hereinbefore and the said adjudication made by the 
Bhagchas Officer and the said memo issued by the Junior Land Reforms 
Officer should be quashed. There is force inthe contentions of Mr. 
Mullick and Iam inclined te accept the same. It may be that the said 
Abani Bauriis capable of doing the work of cultivation but the said 
Abani cannot be sppointed. and/or declared as a bargadar under. section 
15A simply on the basis of a reference made by the said Special Officer, 
Schedule Castes and Scheduled Tribes Welfare, Bankura admittedly long 
after two years from the date of death of Kanal who ig alleged to be tho 
original bargadar. Ав there had not been any selection or appointment 
of а bargadar іп accordance with the provision of section 15A read with 
rule 2A of the Bargader Rules, the landlords will be free to appoint any 
person of their choice to continue the work of cultivation in respect of 
the disputed lands. Hence, even assuming that the sald Kanai was a 
bargadar in respect of the disputed lands, no declaration can be given. 
under section 15A in favour of the said Abani. 3 
3. The Rule is, therefore, made absolute and the impugned Memo 
being Annexure ‘B’ to the writ petition and the impugnod adjudication 


‘further effect to the said memo, annexure- ‘B’ to the writ petition and the - 
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made by the. Bhagchas Officer du the sald Petition Case No. 4(5) of 


_ 1976-77 which is ‘Annexure ‘X’ to the application for vacating or modif- 3 
'eation of the interim order mado by the respondents Nos. 1 sád:2 are 


quashed and the respondents are restrained from giving - any effect оғ 


said adjudication made in Petition Case No. 4(S) of 1976-77 declaring ` 


DO lie sald Abani Bauri ag bargadar under section 15A of the Laad кон 
' Aci. There will however be по cost in ‘this Rule: 


М.С. 8. 


- ` 


[ CRIMINAL REVISIONAL JURISDICTION ].. 
Before. Mr. Justice Manoj Kumar Mukherjee `` 
g Decision’: March 11, 1980 . i 
“Cho »wihury Bharat Singh ' eee s Petitioner: 
Versus. 
Ram Sanker Misra & Ors, ..Opposito Parties* 
Criminal Procedure Code, 1973 (Act. 2 of 3274, “Sec. .401—High . 


~ Court's powers of revision— Accused persons acquitted mt “session trisl— 
: Private complainant moved High Court in Revision— Jurisdiction to be 
. exercised only in rare cases—Flagrant miscarriage of justlce— Perverse 


order—If order of acquittal be reversed an order of retrial ів to be made. ` 
Two accused persons were placed on trial before the learned Assistant 
Seésions Judge, 9th Court, ~ Alipore te answer a charge under Section 


< 307 read with Section 34, LP.C. The acowsed persons pleaded -not guilty `` 


to the charge. On conaideration of- the evidence adducad.ln the case, 


- the learned Judge held that the progecution had failed to bring home the 
` charge beyond all reasonable doubts end acquitted the accused persons. 
‚ Againat the order of acquittal, э revisional application -was moved by е“ 


complainant and а Rule was issued. 
- HELD: Ils trus that the powers of. High Couri. ds very limited 


while sitting in revision over a judgment of acquittal passed in a.case ` 


Instliuted upon a police report. But still then, within that limited scope, if 


- the High Court be of opinion that there has been a flagrant miscari lage of - 


Justice or that the judgment complained of is & perverse one, the High 
Court should exercise its revtsional jurisdiction and order a retrial. і 

· The actual place of occurrence shown tna skeich map prepared -by 2v 
en Investigating Officer is not evidence being hit by Section 162 of the Code - 
of Criminal Procedure. Я : 

' Cases referred to :— 

41) Kshetra Basi Samal v. State оў. Ores; AIR 1970.SC 272 
Kast Kanta Moitra and Snehansu Sekhareewar Ray  .. C Petltioner 
Sasanka Kumar Ghosh : ` wfor the State 
..* Cri. Rev. No. 1619 of 1970. ji pu. à 
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The judgment of the Court was as follows : ~ 


-The two accused opposite parties "were placed on trial before tho 
- : learned Assistant Sessions J udge, 9th Court, Alipore to answer a charge 
under Section 307 soad with’ Section 34 of the Indian Penal Code. Tho 
Prosecution allegation was ‘that. on June 9, 1978 -they, along with 3/4 
` . others, in furtherance of their common intention, caused grievous hurt 
to Shyamacharan Pandey, Security . Officer of the Empire fJote Mill, 
Titagarh with such intention and under such cireumstances that if by that 
* Bet they had caused his death, they would. have -been gullty of murder. 
|^ à -The accused persons pleaded not guilty to the charges and their 
-_ defence was that they. were illegally retrenehed by the Mill and-were not 
: being paid subsistence allowance inspite of directive of the State Government, 
.the: Government ordered reinstatement of the retrenched employees of the . 
Mill but the Management was not complying with the sald order for which 
_ they (the accused persons), as the leaders of the Union, were champion- 
ing their cause, and this enraged the Management. for which they were 
falsely implicated in $he oase. 

3. In support of its case, the posecution: йыр ей witnesses 
and the defence none. . On consideration of the evidence adduced by the 
prosecution, the Jearned Judgo held that it failed to bring home the charge 

"beyond all reasonable doubts and acquitted the acoused persons. Aggrieved 
thereby the petitioner, who ів the de facto. complainant, moved this Court 

- and obtained the present Rule; . 

| 4. Iam not unmindful of the limited: powers of this. Court while 
| sittlag in revision over a judgment of acquittal passed in a case instituted 
upon a police report as observed by the Supreme Court in the osse of 

` (1) Kshetra Basi Samal v. State of Orissa, (AIR 1970 SC 272) ; but within 
that limited scope: І flud that this is a fit case, where this Court should 

` exercise its zevisional powers 'as there. has been а flagrant miscarriage of 

_justice, and order а retrial. . 

_ 5. The loarned - Judge misread “the avidence, relied ‘upon some 
apparent contradictiona which wers not real and for unsustainable reasons 
disbelieved the evidenco of the prosecution witnesses, more particularly those 
of the victim , Shyamacharen Pandey (P. W. 9) and Surendra Pratap Singh 
(Р. W. 5) and Bindeswari Pashi (P. W. 7) who sought to corroborate the 

` evidence of tha vietim. Аз I Гес] thai any. detailed comments about the 
findings of the learned Judge may make-an unconscious impression upon ` 
him, I refrain from pointing oui all the" infirmities in the judgment except 
one or two, which are pateat. — ^ 
6. In distrusting. the oase of the pioseoution as to the actual place 
of occurrence, the learned Judge relied upon the "First Information Report, 
wherein it was allegedly atated that thé incident took place at Brahmasthan. 
I have carefully gone through the First Information Report and find there- 
from’ thai the said place has been mentioned as the address of the acoused 
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Jatagankar, and not as the place of occurrence. The learned Judge 
commented upon the failure of the Investigating Officer to prepare a sketch 
map in respect of the place of occurrence. The learned Judge will be 
advisad to note that the actual place of occurrence shown ina sketch map 
prepared by an Investigating Officer, is not evidence being hit by Section. 
162 of the Code of Criminal Procedure. The learned Judge also distrusted 
the case of the prosecution for tho apparent contradiction as to the time 
of the actual incident and made such comments thereupon. In the context 
of tho evidence adduced by the prosecution witnesses in the instant case, 
the contradiction of half and one -houris not of much consequence. 
However, for the reasons earlier mentioned, I refrain from making further 
comments about the impugned judgment except that the вате із a perverse 


ono. . 
7. Ia vlew of the above discussion, the application succeeds and 


the Rule ia made absolute. The impugned judgment is hereby set aside 
and the case is remanded back to the learned Assistant Sessions Judge for 
a retrial of the accused opposite parties, on the charges already framed, . 
according to law. The learned Judge will dispose of the case as expedi- 
tiously as possible. Let the records be sont dowa early. ` : 





S.P.M. 
. [ CIVIL REVISIONAL J URISDICTION ] 
. Before Mr. Justice Bimalendra Nath Maitra 
Decision : March 28, 1980 - 
Smt. Shibani Bala Das & Ors. — ә ee Petitioners 
І Versus | ; St 
- Santiram Bitwas : ^e Opposite party®- 


West Bengal Premises Tenancy Act (12 of 1956), Sec. 178 (D) — 
Power of Court to set aside certain decrees passed in suits brought by 
tranaforee-landlord, within 3 years from date ‘of transfer— Applicability. 
of provisions to voluntary transfer and not to transfer pursuant to Court 
sale — Interpretation. ` ae 

One N was Inducted as a tenant of the suit premises. On 7.9.64. 
one S auction purchased the suit premises in a court sale. On 10.2.65, 
S took delivery of possession.. On 2.3.66. S instituted the instant suit 
for eviction of N on the ground of reasonable requiremont for his own . 
use and occupation. Eventually the ejectment suit was decreed. On 
2.5.70. the tenant filed an application under Sec. 17E of the West Bengal 
Premises Tenancy Act 1956. The said application was turned down by. the 
learned Judge of the City Civil Coust. Hence this revisional application. 

HELD: Sub-section (1) of Section 17E of the Act speaks оја. 
transfer. Transfer generally envisages a voluntary transfer. In the instant 

*Clyil-Rule No. 1220 of 1979. = 
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case, the property in question was put to sale in execution of a decree of 
a court of competent jurisdiction. A stranger auction purchaser made a 
purchase and acquired possession of the property. The previous landlord had 
no hand in the matter because he could not prevent that court-sale. Hence, 
the word “transfer” mentioned in sub-section (1) of Section 17Е of the Act, 

envisages a voluntary transfer and и does not apply to the case of a transfer 
pursuant to a ceurt-sale. | 

Cases referred to :— 


(1) Central Bank у. Their Workmen, 1960 (1) SCA 454: AIR 
1960 SC 12 

(2) Sarin v. Ajit Kumar, 1966 (1) SCA 285 : AIR 1966 SC 432 

(3) Krishna Das Nandi v. B. C. Roy, 63 CWN 29 

(4) Omkar Singh v. Saheb Dutta, 1970 АП India RCJ 15 
N.C. Chowdhury and А. К. Chatterjee u for Petitioners 
Bisva Ranjan Bannerjee MMC Um for Opposite party 

The judgment of the Court was as follows :— 


The facts are not in dispute. The list of dates has been supplied. 
„Опе Narendra Nath Das, predecessor in interest of the petitioners, was 
inducted as a tenant in respect of the property in question. On the 7th 
September, 1964, one Santi Ranjan Biswas, plaintiff-opposite party, auction 
purchased that property in a Court sale. On the 10th February, 1965, ho 
took delivery of possession. Then on tho 2nd March, 1966, he instituted 
the suit for ejectment of Narendra Nath Das on the ground of reasorable 
requirement for his own use and occupation. Eventually, the suit was 
decreed. There are some other facts, which are not necessary for tho 
purpose of the present Rule. The West Bengal Premises Tenancy Act, 
1956, was amended by the West Bengal Amendment Act 1970, Section 17H 
was inserted providing for making an application by the tenant within 
sixty days from the date of commencement of the amending Aot before 
the tria] Courtto set aside the decree, if the same was passed on tho 
ground of reasonable requirement, provided that the interest of the land- 
lord was acquired before tho expiration of a period of threo years from 
the date of acquisition of such interest by purchase. On the 2nd May, 
1970 the petitioners filed an application under Section 17E of the Aot. 
The application was turned down by the learned Judge of the City Civil 
Court. Hence this revisional application. 

2. It has been conteded оп behalf of the petitioners that 
the language as used in sub-section (1) of section 17E of the Act is 
very clear. The relevant portion thereof shows that where before tho 
commencement of such amending Act a decree for recovery of possession 
мав passed in а suit brought by the landlord, who had acquired his 
interest in the premises by transfer, beforo the expiration of a period of 
threo years from the date of his acquisition of such interest on the ground 
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of reasonable requirement embodied in clause (f) of sub-section (1) 
of section 13-ав i$ was in force before such commencement, but 
possession of the premises was not recovered by execution of the deoree 
the tenant may within a period of sixty days from the date of commence- 
ment of the amending Act, make an application to se¢ aside the 
decree. Since the language used із absolutely clear, no reference to the 
objects and reasons can be made. The case of (1). Central Bank v. 
W orkmen, reported in 1960(1) S.C. A. 454 at page 473 has been cited to 
show that. the .statement of objects and reasons is not admissible, for 
conetruing the section, far less it can control the actual words used. The 
section speaks of purchase. No distinction has been made in the section 
between voluntary and involuntary transfer. Simply because Santi Ranjan 
Biswas purperted to make an auction purchase in the Court sale, he 
cannot claim higher protection and ask for exemption from the provisions 
of sub-asctioa (1) of section 17E of the Aot on such ground. The learned 
Judge of the City Civil Court made a mistake In the respect. The case of 
(2) Sarin v. Ajit Kumar, reported in 1966(1) S С.А 285 at page 290 has - 
been cited. Section 14(6) of the Delhi Rent Control Act contains provi- 
sions similar to those engrafted in section 17H of the West Bengal Act. 

It will appear from the page 290 of Sarin’s case (supra) that in regard to 
cases falling under Section 14(6) of the Delhi Rent Control Act, a person 
who had no title to the premises and in that sense, was a stranger, becomes 
a landlord by virtue of the transfer. The case of partition amongst co- 
owners stands on a completely different footing because they aro the 
co-sharers and the parties to the suit have pre-existing title to the property. 
But a stranger has no previous title or possession in the property Jn 
question. This Court should held that the provisions of sub-section (1) of 
section 17E of the West Bengal Act do not apply to the. саго of an auction 
purehaser in a Court sale. 

3. Тһе learned Advocate, appearing on behalf of the opposite party, 
has referred to the case of (3) Krishna Das Nandy v. Bidhan Chandra Roy, 
in 63 C. W.N. 29 at page 42 to show that the Rent Control Act was passed 
for the protection of tenants. The main part of erection 12(1) of tho Act 
gives absolute immunity to tenants from eviction. In this context, when 
proviso (a) speaks of a transfer by the tenant, it refers to a transfer in 
substanoe at least if not Їп form, also by the tenant and it will not apply 
where the transfer is by operation of law and the tenant has no hand init, 
although technically ог іп form, it is and appears to be a transfer by him. 
The case of (4) Omkar Singh v. Saheb Datta, in 1970 All India R.C.J. 15 
has been cited to show that the Delhi High Court has taken the view that 
because of the background of the -object of section 14(6) of the Act a 
transfer must bea voluntary act of the landlord. It has, thus, been con- 
tended that section 17E(1) does not apply to-an _lavoluatary transfer: in а 
Court sale. | 


1980 (2) CLJ] . Mamuda Khatun v. Benlyan Bibi 291 


4. It seems that the submissions made on behalf of the petitioner 
cannot be accepted. Sub section (1) of section 17E of the Act apeako of 
a transfer. Transfer generally envisages a voluntary transfer. In the 
aforesaid case of Sarin (supra) Gajendragadkar, C.J. was dealing with 
the case of a partition of a Hindu Joint Family. While dealing with that 
question, the provisions of asction 14 (6) of the Delhi Rent Control Act 
wore referred to and it was observed that partition was no? a transfer. 
This question did not crop up for consideration in that case. 

5. The property ia question was put up to sale іп execution of a 
decree of a court of compstent jurisdiction. A stranger auction purchaser 
madoa purchase and acquired possession of the property. The provious 
landlord had no hand in the matter because he could not prevent that 
court sale. Hence, I am of opinion, that the word ‘transfer’ mentioned 
in sub-section (1) of ssction 17E of the Aot, envisages a voluntary transfer 
and it does not apply to tho case of a transfer pursuant to a court sale. 

6. The Rule is, therefore, discharged. There will be по order as 
to costs. 

7. The learned Advocate, appearing on behalf of the peti- 
tloner, asks for a certificate for appeal so the Supreme Court. This cass 
involves а substantial question of law of general importanco and this 
matter needs to be decided by the Supreme Court. Hence а certificate 
for appeal to the Supreme Court is granted on the oral prayer made on 


behalf of the petitioner. 
S.N R. 5 


[ CIVIL APPELLATE JURISDICTION ] 
FULL BENCH 
Before Mr. Sankar Prasad Mitra, C. J., Mr. Justice 
Sabyasachi Mukherji and Mr. Justice Salil Kumar Datta 
Decision : August 12, 1976 
Mamuda Khatun & Ors, а Appellants 
Versus 

Beniyan Bibi & Оя. ә at tee eee Respondents* 

Rejection of Memorandum of appesl—Memorandum filed beyond 
prescribed period of limitation — Memorandum filed along with application 
u/s. 5, Limitation Act, for condongtion of delay in filing the proposed 
appeal— Rejection of application u/s. 5—Memorandum appeal is also 
rejected —Whether rejection of such memorandum is a decree or is merely 
an incidental order ? 

Question referred to: Is an order rejecting a memorandum of 
appeal following the rejection of application under section 5 of the 
Limitation Act for condonation of delay in filing the appeal a decree ? 

*Full Bench Reference No. I of 1974. 
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Answer : PS order rejecting the memorandum of appeal following 
the rejection of an application under section 5 of the Limitation Act 
for condonation of the delay in filing the appeal із not a decree but an 
order against which an application in revision under section 115 of the 
Code may lie but no appeal under Order 41, rulo 1 of the Code of 
Civil Procedure can be preferred. 

Cases referred to :— 

(1) Sudhansu Bhusan Pandey v. Majhe Bibi, 42 CWN 72 : 

(2) Rakhal Chandra Ghosh Ors. y. Ashutosh Ghosh, Ors. 171 CWN 807 
(3) Jnanada Sundari Shaha у. Madhab Chandra Mala, ILR 59 Cal. 388 
(4) Charusila Dasi v. Abhilas Bauri, 40 CWN 1149 


Malay Kumar Basu, Astm Banerjee and 
Bimal Jyotsna Chatterjee -y yn for Appellants ~ 


No one . | зен for Respondents 
І The judgment of the Court was as follows :— 


Mitra, C.J.: This matter has been referred under Chapter VII, 
Rule 2 of the Appellate Side Rules to a larger Bench by a Division Bench 
consisting of Mr. Justice A. C. Gupta and Mr. Justice S. C. Deb for в 
-decision of the following question : 

"Is an order rejecting the. memorandum of appeal following the 
rejection of application under section 5 of the Limitation Act for. 
condonation of delay In filing the appeala decree ?" 

2. In the instant case, the proposed appeal to first appellato Court, 
namely, the Court of the District Judge was barred by límitation. An 
application was made under section 5 of the Limitation Act for condona- 

tion of delay andthe memorandum of appeal was sought to be filed along 
with the application. The application under section 5 was rejected. It 
also appears that an order was made rejecting the memorandum of appeal. 
The question is whether the Order rejecting the memorandum. following” 
the rejection of the application under section 5 ів a deoree. 
` 3. The referring Bench has noted a few conflicting decisions of 
this Court. In (1) Sudhansu Bhusan Pandey v. Majhe Bibi, reported in 42 
CWN 72. Mr. Justice Biswas expressed a tentative view that an order 
rejecting the memorandum of appeal would be a decree. 

4. In (2) Rakhal Chandra Ghosh and Ors. у. Ashutosh Ghosh and 
Ors. (17 CWN 507) a Division Bench of this Court held that an Order by 
an appellate Court rejecting an appeal before it has been admitted, on the 
ground thatit was presented out of time, isa decree within the meaning 
of the difinition of gub- section (2) of section 2 of the Code or. Civil: 

, Procedure. 

5. A contrary view was lia: by another Division Bench. In (3) 
Jnanada Sundari Shaha v. Madhab chandra Mala, (ILR 59 Caloutta 388). 
It was held that an order rejecting a memorandum of appeal, written 


B 
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on paper insufficiently stamped, for non-payment of the deficit Court 
feo within the time allowed by-the Court was not a decree within the 
meaning of sub-section (2) of section 2 of the Code. Ke 

6. This judgment іа ILR 59 Calcutta 388 (supra): was followed 
by a Division Bench of Mr. Justice Nasim Ali and Mr. Justloe Henderson 
In (4) Charusila Dasi v. Abhilas Bauri, (40 CWN 1149). This Division 
Benoh also held that an Order rcjectieg the memorandum of appoal was 
not a deoree. І 

7. Itseems to us that when an appeal ia barred by imitation and 
an application is made "under section 5 of the Limitation Act for 
condonation of the delay along with the memorandum of appeal, until 
the application under section 5 is allowed the appeal cannot be filed or 
admitted atall. In otherwords, till a favourable order is made on the 
application under section 5 the appeal is nonest. Ја that event, the 
question of rejecting а memorandum of appeal does not arise st all (at) 
this stage. | : 

8. Ifthe application under section 5 be rejected the order rejecting 
the application cannot bea decree and the order rejecting the memoran. 
dum of appeal is merely an incidental order. 

9. Опт answer therefore to the question referred to us is that an 
order rejecting the memorandum of appeal following the rejection of an 
application under section 5 of the Limitation Act for condonation of tho 
delay in’ filing the appeal is not a decree but on order against which an 
application in revision ucder section 115 of the Code may lle but no 
appeal under Order 43 rule 1 of the Code can be preferred. 


10. In the premises aforesaid, the appeal is dismissed. There will 
be no order as to costs. 


il. We are told that the appellants have also made an application 
under section 115 of the Code read with section 5. They will bo at 
liberty to proceed with the said application, if so advised. 

Mukharjee, J. :. І agree. ^ 

Datta, J.1 I agrea. 





P.R. 
[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Dhires Chandra €hakravortl 
Decision: August 19, 1980 
Lalit Mohan Bhowmick & Ors. — сезен Appellants 
. Versus 
Smt. Kshirodeswari Das & Anr. 9 Respondenta* 


Limitation Act (9 of 1908), Arts. 142 and 144—Sult for possession— 
Distinction between— Applicability — New Jaw when beeomes declaratory and 
when remedial— Articles 64 and 65 of Limitation Act, 1963. 

* Appeal from Appellate Decree Ne. 756 of 1973. 
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The point for determination in this second appeal is whether Article 
142 or Article 144 of the Indian Limitation Act of 1908 would apply to this 
саво. : - 

There were two views regarding the correct application of the provi- 
sion of Article 142 of the 1908 Limitation Act. One view was that ne 
matter whether the plaintiff had or had not any title to the suit property 
when he brought n suit for recovery of possession of immovable property 
on the allegation that he was dispossessed by the defendant,Art. 142 would 
govern the suit and the plaintiff would fail unless he could prove that he 
was dispossessed within 12 years just proceeding the date of institution 
of the suit. Tho other view wasthat Article 142 would apply in cases 
where there was an allegation of dispossession or discontinuance of 
possession and not in cases where the plaintiff had based his claim on 
the proprietory title and not on posaessery title alene. 

The provisions of Articles 64 and 65 of tho Limitation Act of 1963 
substantially corresponded ќо the provisions of Articles 142 and 144 of 
the Indian Limitation Act of 1908. 

HELD: The question now before this Court 1з whether the plaintiff 
has to prove that the suit was brought within 12 years from: the date 
of dispossession even in the case, where ‘he bases his claim on title. 
Article 64 of the 1963 Act has application to the care where the plaintiff 
while in possession of the suit property was dispossessed and he brings 
a sult for recovery of possession of immovable property based on previous 
possession but net on title. Accordingly, ‘Article 64 of the 1963 ‘Act can 
have no application to a case where the plaintiff while in possession was 
dispossessed by the defendant and he brings a suit for recovery of possesston 
of immovable property not only on the strength of his previous 
possession but also on the basis of his itle to the property. Such cases 
are governed by the provisions of the residuary Article, namely, Article 
65 of the 1963 Aci. When a person brings a suit for recovery of posses- 
ion of immovable property basing his claim on title there can be no 
doubt that Article 142 of the 1908 Act has no application. In such cases 
if bestdes claiming title to the suit property the plaintiff further alleges 
that he was dispossessed by the defendant it would not be proper to hold 
that Article 142 of the 1908 Act would apply and that the plaintiff wouid 
be required to prove his possession within 12 years just preceding the 
date of institution of the suit. In such cases, when the plaintiff succeeds tn 
proving his title it is for the defendant to show that the suit was brought 
beyond 12 years from the date of dispossesston, for, Article 144 of the 1908 
Act ought to apply. This ought to be the correct view even though in 
Article 142 of the 1908 Act the expression “по! on title" аз appearing in 
Article 64 of the 1963 Act, does not occur. . 

A new law may be said to be declaratory of a particular old law when 
the letter became disputable and the Parliament or the Legislature may 
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think it proper to make а fresh and more clear declaration of the same 
law with a view to avoiding doubts and difficulties which conflicting 
decistons might have given rise to. When it ts said that a particular law is 
remedial the idea conveyed is that such law brings about a change in the 
existing law either by enlarging or abridging that existing law with the 
object of removing some defect. In other words, when a law is a declaratory 
one there is no change brought about in the old Act but the new law makes 
of what the old law was on the subject in question. In Article 64 of the 
1963 Act there Is a declaration afresh of what the old law was аз contained 
in Article 142 of the 1908 Act. In the present case, both the Courts 
below concurrently held that no case of adverse possession was proved 
by the defendants. If in view of the law as stated in this judgment 
Article 142 has no application and ihe proper Article to apply із Article 
144, the failure of the defendants to prove that the sult was brought beyond 
12 years from the date of dispossession will entitle the plaintiffs to a 
decree when the plaintiffs succeed in proving their title. That the 
plaintiffs have title to the suit property was not only not challenged by 
the defendants before the Trial Court and the lower appellate Court but 
was duly established by the plaintiffs. That is a question concluded by 
findings of fact. 


Cases referred to : — 
(1) Official Receiver v. Chava Govindaraju, AYR 1940 Mad 798 
(2) M. Aziz Uddin v. Haji Magbul Hussain, AIR 1939 All 257 
(3) Bindhyachal Chand у. Ram Gharib, ILR 57 All 278 
(4) Kanhaiya Lal v. Girwar, (1929) ILR 51 All 1042 
(5) Mahima Chunder v. Mahesh Chunder, (1888) ILR 16 Cal 473 
(6) Mahammud Amanulla Khan v. Badan Singh, (1889) ILR 17 Cal 137 
(Y) Hanjamam Bapumach Sharma v. Hanjamam Gokulchand Sharma, 
AIR 1975 Gau 47 
.(8$) Nair Service Soc. Ltd. v. К. C. Alexander, AIR 1968 SC 1165 
(9) Mustafa Saheb v. Santha Pillai, (1900) П.В 23 Mad 179 
(10) Asher v. Whitlock, (1865) iQ. B. 1 
(11) Mt. Sundar v. Mt. Parbati, (1888-89) 16 ТА 186 (PC) 
(12) Ismail Arif v. Md. Ghous, (1893) 20 IA 99 (PC) 


Atul Krishna Das and Santi Ranjan Goswami aaas. for Appellants 
Hrishikesh Ganguly ace for Respondents 


The judgment of the Court was as follows :— 

This appeal is from the judgment and decree passed by the learned 
Subordinate Judge, 7th Court at Alfpore, reversing those of the learned 
Muniif passed in a suit brought by the present respondents ae plaintiffs for 
declaration of title and recovery of khaa possession on the following 
allegations :— 
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. The suit was originally brought by one Smt. Imaman Bibi who 


later was substituted by the present plaintiffs'as the latter were the trans- ` 


ferecs from the said Smt. Imaman Bibi of the said sult property. 
їп May, 1950 the said Imaman Bibi left the suit property which 
belonged to. her because of the communal troubles. -. The defendants 


taking advantage of the fact that the suit property” was lying vacant. 


committed trespass and pulled down structures standing thereon. and 
raised some new structures. The said original plaintiff, Imaman Bibi. tried 


to recover the property after peace was restored but she failed to get back . 


the property from the defendants inspite of the assurance given by the 


defendants that they would vacate tho suit property after they succeed ed 
in getting some accommodation elsewhere. 


:2. The defendants denied that Imaman Bibi was the owner of the 
suit property or that sbe left the same in May, 1950. The defence case is 


that the defendants acquired title by adverse possession of the suit property | 


for more than 12 years preceding the date of the institution of the suit. 
The defendants also denied that on being requested by the plaintiffs to 
vacate the suit property they assured that they would do so. Originally 
the suit was dismissed by the learned Muosif but on an appeal being 
preferred, the Court of Appeal below sent the case back on- remand to the 
learned Munsif for re-trial. The appeal court found that the elements of 


adversa possession were not at all discussed. by the learned Munsif and, 


that the.materials on record were rather scanty. “It was also observed by 
the Court of Appeal below that under the law Imaman -Bibi was to satisfy 
that she was In possession of the suit property within a period of 12 years 
prior to the institution of the suit, otherwise, she could net recover posse- 
sslon of the suit property from the defendants. The learned Munsif was 
directed to give the parties an opportunity of adducing such evidence as 
they would like to adduce for proving their respective casos. 


3.' At the re-trial the plaintiffs examined оре more witness, namely, . 


P.W. 3, Bahadur. Prasad Shaw but the defendants did not examine any 


further witness. On behalf of the plaintiffs certam documents marked as 
Exhibit 5 series were proved. 


4 According їо the learned Munsif who heard the suit after the 
aforesaid remand, the settled law ig that whenever the plea of limitation is 
raised it is for the plaintiffs to ahow prima facle that the cause of action 


.upon which he is suing is not barred by limitation. Further, according to - 
- him, the suitis governed by Article 142 of of the Indian Limitation Act . 


1908 (hereinafter referred to as the old Act). The finding of the learned 


Munsif is that tho plaintiffs failed to prove that thelr vendor, Imaman Bibi, ' 
мав in possession upto April, 1950 and left the suit property in May, 1950. 


The learned Munsif further found that at least some of the- defendants 
were in. possession of the suit property since March, 1950 and Imaman 
‘Bibi was not in possession since then. The suit was instituted ор April 
23, 1962. Onthe basis of the aforesaid finding the learned Munsif 


4 


Й 
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‘dismissed tho plaintiffs’ suit єз the the plaintiffs failed to prove that the 


suit was filed "within ' 12 years from the date of disposseasion by the 
defendants.. ` mel cuf yd MA 


5. From the decision which the learned Munsif took after the 
remand there was an appeal and tho learned Subordinate Judge allowcd 
the appeal as againat the contesting defendants. There was a compromise 
petition filed on behalf of the plaintiffs and two of the defendants, namely, 
defendants Nos. 1 and-2. | This compromise petition was allowed ав the | 
same was found to be lawful. The ultimate result was that the plaintiffo’ 
title to the suit property was declared and they were found entitled to 
recover possession efter evicting the defendants who were given three 
montha io vacate and take away their structures and on their failing to do 
во the plaintiffs would bo entitled to recover possession by way of execut- 
ing the decree. A'decree for a sum of Кв. 10/- by way of damages was 
„also passed in favour of the plaintiffs; — 


6. Only one question was raised by «the parties bofore tho Court 
ef Appeal below whon the appeal from the judgment and decree passed 
by the learned Munsif after remand was heard. Before me, in this 
appeal also the learned lawyers representing both the-parties agreed that 
fora proper determination of the present appeal the only question to 
bo determined is whether Article 142 or Article 144 of the old Act would 
apply to the present case. Be it noted that Article 142:and Article 144 of 
the old Aci correspond respectively to" Article 64 and Article 65 of tho 
Limitation Act, 1963 (hereinafter referred to asthe new Act). 


7. The learned lawyer appearing for the appellants contended that 

as there was indication of dispossession of the original plaintiffs by the 
defendants, the present sult ought to be governed by Article 142 and not 
by Article 144 of the old Act while the contention of the learned lawyer 
for the respondents was that it was Article 144 and not Article 142 which 
would apply, for, the present sult wasone brought by the plaintiff/ 
respondents on tho basis of their title to the suit preperty. Thus, 
according $o the learned lawyer for the appellants when a suit is brought 
-on the allegation that the plaintiffs were either dispossessed or discontinued 
to be іп possession, the suit would be governed by Article 142 no matter 

whether’ the plaintiffs claimed title to the suit property at the same time. 
To put it a little elaborately the argument advanced on the side of the 

respondents іѕ that Article 142 applied only in casee where a sult is 

brought on the basis of allegations that there was dispossession or dis- 

continuance and when no title was claimed by tke plaintiff. According 

to the respondents when title is claimed by the plaintiff to the suit property 

the proper Article to apply is Article. 144 no matter whether there was 

allegation of dispossession or discontinuance, On behalf of the appeilants 


— 
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MÀ ; | » : 

: ^ reliance was placed on (1) Officlal Recetver of East'Godavart at Rafamundry ^ 
у.. Chava Gevindaraju & Anr., ATR 1940 Mad 798, (2) M. Aziz Uddin v.. 
Haji Maqbul Hussain; ATR, 1939 All 257 and (3) Bindhyachal Chand & 
Ors. v. Ram Gharib & Ors., ILR 57 All 278. Inthe first of- the савез. 
referred to above which was decided by-a Full Bench of the Madras 
High Court itis held that it cannot be maintained thata person who . 
proves title ina suit for ejectment as the right to the decres sought unless: . 
the defendants proves adverse possession for 12 years. It Is held on the 

` othor hand that tke plaintiff is not entitled to succeed unless he 
shows, in addition to title, that be has been іп possession of the 
property within 12 years of the suit. In зо holding their 
Lordships relied upon some -Privy Council decisions. Their Lordships 
however point out that it may be a--hardship that a person who 
proves title to the property should lose it fo a trespasser unless 
he сап also show that he has been in posséssion within 12 years of the 
institution of the suit. But their Lordships had to decide in the manner 
thoy did as according to their Lordships that was what the old Aot did 
lay.down. In M. Aziz Uddin’s case (supra) іб: is held that where Ina suit 
fer possession of immovable’ property the plaintiff admits defendant's 
possession but alleges that he was dispossessed within 12 years of the 
suit by the defendant and the defendant contends that he has been in 
possession for more than 12 years, the plaintiff -cannot be allowed to` say 
that И he has failed to prove his possession by evidence, his possession 
must be presumed as the title is with him, because inspite of his title the 
other parties ere found to be In possession. In this case, it is further 
pointed out thatthe presumption that possession follows title is rebutted 
by the fact thatthe defendant ів found, in pos-essioo. In the case of 
Bindhyachal Chand (supra) it is held that there is nothing in Article’ 142 
which would confine its applicability to sults based on possessory title 
only and to make it inapplicablo where the suit is based on proprietary 
title or the plaintiff's proprietary: title ів established. In. this case the 
decision іп (4) Kanhalya Lal v. Girwar, (1929) I. L.R 51 All 1042 was 
disapproved. Kanhatya Lal's case was an authority for the view that 
Article 142 was inapplicable te а suit brought on the basis of title. - While 
. disapproving the decision in Kanhalyalal's case ав ‘aforesaid the Court 
deciding Bindhyachal Chand’s case relied `оп. decisions in (5) Mahima 
Chunder Mozoomdar у. Mahesh Chunder Neogh! (1888) I.-L. В. 16 Cal 

- 473 aad (6) Mahammud Amanulla Khan: у Badan Singh, (1889) I. L. R.. 
17 Cal 137, In both of which.cases the sults . were brought on the basis of 
title by plaintiffs who were not in possession, and thelr Lordships applied 
Article 142 and dismissed the claim on the gtound that the plaintiffs had 
failed to establish their possession within 12 years. The essential 
difference, according to the decision іп Bindhyachal Chand’s case (supra) 
between Article 142.and Article 144 is that when a person is suing for 


4 
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possession on the basis of dispossession, the burden lies: on him to show 
that the date of his dispossessión ог discontinuance in possession, which 
gave him the cause of action for the guit, was within -12 years of the suit ; 
while if the suit is not for possession based on the ground of dispossession, 
but із a suit for possession of immovable property not specially provided 
-for in any other Article of the Aet, then on proof of title the plaintiff's 
suit cannot be dismissed until the defendant further establishes his adverse 
possession for more than 12 years. 


8. The discussions aforesaid would show that there were two viows 
possible regarding the -correct application of Article 142 of tbe old Act. 
According to, one view no matter whether the plaintiff has cr has not any 
title фо the suit property when he bringsa suit for recovery of possession 
of immovable property. on the allegation that he was dispossessed by the 
defendant, Article 142 will govern the suit and the plaintiff will fail 
unless he can prove that һе waa dispossessed within a period of 12 years 
just preceding she date of institution of the suit. The other view is that 
Article 142 will apply oniy in cases where there was an allegation of dis- 
possession or discontinuance and not in cases where the plaintiff bases his 
claim on the proprietary title and not on possessory title alone. 


9. The provisions of the Articles of the new Act, namely, Article 
64 and Article 65, which substantially correspond to Article 142 and 
Article 144 respectively of the old. Actare quoted hereunder :— 

“64. For possession of immovable property based on previous 
possession and not on title, when the plaintiff while in possession of 
the property has been disposseseed. Ar 

` 65. For possession of шон property or any interest therein 
based on title. А 

EXPLANATION: .......1...: a 


10. From a perusal of the jirovisins of Ariicle 64 of the new Act 

i¢ will appear that the legislature this time in more clear terms lays i 
down that when a suit ia brought for possession of immovable property 
based on previous possession and not on title the plaintiff for succeed- 
ing in such a suit is to prove that he was dispossesed within a period of 
12 years just precedig the date of his dispossession. This provision leaves 


no room for doubt that when on the ground of dispossession the 
plaintiff brings a-suit for recovery of possession - tho. onus 1$ on him to 


prove that the suit was brought within 12 years from his dispossession but 
that is во only in cases where the plaiatiff does not olaim title. Accerdinly 
when the plaintiff bases his suit on title and alleges dispossession by the ` 
defendant Article 64 of new Act will not apply and the sui$ could attract 
‘the operation of the provisions of Article 65 of the’ new Act which із a 
zesiduary Article like Article 144 of the old Act. If Article 65 of the new 
Act applies the plaintiffs’ auia would be decreed on proof of title unless the 
defendant succeeds in proving that he dispossessed the plaintiff more than 


+ 
= 
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Ai years ‘before the institution of the suit: - "This is also the Vis taken - in. 


(0 Hanjamam Bapumach Sharma & Anr. v. Hanjamam GeKulchand. Sharma ` Я 


&-Ors., AIR 1975 Gau. 47 on which the learned lawyer for the raspon- -- 
dents placed his rolianoe. Во! (ро decision, in Hanjamam- Bapumacl" S сазе ^ 


(supra) will not be of much ussistance to the respondénts until is be shown | i 
- "ibat accotditig. to the ostiled law. prevailing atthe date of. the fastitution - 


‘of the present suit Article 142 is found- applicable oaly to oases where suit- 
js based.on possessory tiule and not to cases based on` proprietary title as 
‘well. - An answer to this question, namaly, whas was the settled law at tho - 
“date of tha: institution of the present suit. regarding the scope and appli-: 
7 cability of Article 142 of the old Act is, to my mind, furnished by tho 
decision in (8) Noir. Service Soclety Lid. v. К. 9. Alexander and ors., 
“AIR 1968 SC 1165 оп which the. learned ` lawyer for the . карш 
`. greatly. relied in eupport of his contention; f 

^ Cd. From à study of the decision rendered а Nair ‘Service Society 
` Ltd.’s case (aupra), it will. be found that the Supreme Court by necessary _ 


` implication over-ruled those cases which took the view that Article- 142 of | 


-the old Aot applied not only to eases based on possessary Че but also. to. 


the sait property by the defendant. In cases where a person- having по · 
title to an-immovable property was in possession of such property and Was 
disposasased by another the former may bring a suit under the provisions - - 


of the Specific Relief Act for the purpose of recovering such propertyand . 
such а person. would виссасі provided he can shew that the suit "was . 


. cases based on proprietary title when plaintiff alleges dispossession from — 


brought within 6 months from the date. of dispossession. Some -courts = 
were of the view that a suit based on possessory title can be brought ` 


“under the provisions: of the Specific Relief Act within 6 months from ths 
. date of dispossescion and that no such suit based on possessory title alone 
- can be brought at a timo after -tho expiry of 6 months from the dato of 
| dispossession. This view was rightly dissented from in the decision in 
Nair Service Soclety Ltd.’s case (supra). Iu that caso the Court relied. 
, upon the following observations made in ө) Mustafa Sahib v. Santha Pillai, 
(1900) I. L. К. 23 Mad 179 i— 
; “Phat a party ousted by a person who has no better right is, with 
ieferonce to the person so ousting, entitled to recover by virtue of the 


‘possession he has hsld bofore the ouster even though that possession ` 


` was without any title.” 


- This rule, it wag pointed out in Nair” Service Society Ltd's с caca | 


(айрга) was firmly established. The decisions in (10), Asher. v. Whitlock. - 
(1865) 1 Q.B. 1, (11) Mt. Sunder v. Mt. Parbati, (1888- 89) 16 І. A: 186. 
(P.C.) and (12); Ismail Arif v. Md. Ghous, (1893) 201. A.:99 (P. С.) were 
referred to ев authorities. Thus, а persons having no title but only. 
possession can bring а suit for recovery of possession within 6 months 
from dispossession and in such a sult the o plaintiff would. sucoeed if the 


` 


re i 


19802) CL] ^ Т. M. Bhowmick ү; Smt. Rshlrodeswart Das 301 


-~ ‘said suit Wero io Within 6 повій even: though the defendant may 
have a better title to tho property іп question. This is во because of tke 
apecial provisions of the Specific Relief Act. But even after the expiry 
of 6 months from the date-of his dispossession the plalutiff may bring a 
suit for recovery of immovable property against the persons dispossessing 
Віт and he will suocsed if-he oan prove that the suit was instituted within 
12 ycars from the date of disposecssion, for a person’ in possession of 
immovable property enjoying tho ordinary rights ef ownership has a 

~porfeotly good title against all the world but the rightful owner. So in 
such a suit brought after 6 months from the date of dispossesslon the 

. plaintiff will fail if the defendant proves hia title to the suit property. But 

as already pointed out, in a suit brought within 6 months froin disposse- 
ssion oven tho-proof of dafendant’s title would ‘not preclude the plaintiff 
from recovering possession. Thus, the view taken i in some earlier санов 
that after the-expiry of the p»riod ‘até months from the date of disposse- 
` ssion the plaintiff cannot bring a suit for recovery of possession solely 
оп the allegation that ho was dispossossed by.the defendant is not correct. 

' This ів also the view taken in Nair Service Society's oase (supra). _ There 
can ba no doubt that when after tho expiry of 6 montha from tho date of 
dispossession or diecontinuance in possession a suit is brought soley on 
the basis of prior possession and not on title the plaintiff to succeed ín 

, such a suit haa to prove that the suit was brought within 12 years from 

: dispossession. This isa clear caso whero Artiola 142 of the old Act 

applies. ' : = S 

12. -The question now before us is whether the plaintiff has to 
prove that the suit was brought within 12 years from the dato of dis- 
possession oven in cases whore he bases hia claim on title. Article 64 of 
the new Act has application to the cases where the plaintiff while in 
possession of the property was disposseased and he bringsa suit for 
recovery of - possession of immovable property based on provious posses- 
sion but пої оп title. Accordingly, Article 64 of the new Act can have 
no application to & case where the plaintiff while in possession was 
dispossessed by the defendant and- he brings-a suit for recovery of 
possession of immovable property not only om the strengih ef his pro- 
vious possession but. also on the basis of his title. Such cascs are 
governed by the provisions of the residuary Article, namely, Article 65 of 
the new.Act. When a person bringsa suit for recovery of possession 
of immovable property basing hia claim on title there can be no doubt 
that Article 142 has no application. In such cases -if besides claiming 
title to the suit proparty tho plaintiff further alleges that he was disposses- 
sod by the - defondant it wouid not be- proper to hold that Artlele 142 of 
the old Act will apply; and that tho plaintiff would be required to provo 
his possession within 12 years just preceding the date of she institution of 
the suit. In such cases, to my mind, when plaintiff succeeds in proving 
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his title it is for the defendant to show that the suit was brought beyond 
12 years from the date of dispoasession, for, Article 144 of the old Act 
ought to apply. This ought to de the correct view even though in Article 
142 of the old Act the words “uot on title” appearing in Article 64 of the 
new Act do not occur. The decision in Nair Service Society's case (supra) 
docs not in clear terms lay down that Article 142 of the old Act does not 
apply to cases where the plaintiff aues on the allegation that he was 
dispossessed by the defendant but atthe same time bases his claim on: 
title: But that decision in substance supports the view that when the 
plaintiff sues not on the basis of possessory title alone but also on the basis 
of proprietary title Article 142 of the old Act will not apply. Mention in 
this regard may bo made of the following words appearing in para- 
graph 14 of the declsfon іа Nair Service Socíety's case, reported in AIR 
1968 х 1165: — 


“Article 64 (of the new Act) enables n suit within 12 years from 
dispossesasion, for possession of immovable property based on posses- 
siun and not оп title, when the plaintiff white in possession of the 
property has bsen dispossessed. Articole 65 18 for possession of immo- 
vable property or any interest therein based on title. Tho amende 
mont із net. remedial bus declaratory of the law”. 


13. These words obviously convey the idea that the amendment 
sought to be effected by the new Act ia the law as lt was contalned fo 
the old Act. was ast rem:dial but declaratory. A new law азу be sald 
to bo declaratory of a particular old law when tho latter became dis- 
putable and the Parliament or the legislature may think it prope: to make а 
fresh and more clear declaration of the sama law with a view to avoiding 
о and difficulties which conflicting decisions might have given rise 

When itis sald thata particular law із remedial the ides conveyed 
* that auch law brings about a ohange in the existing law either by 
enlarging or abridging that oxisting law with the object of removing soma 
defect. Ia other words, when thelas isa declaratory one thero ів no 
change brought -about in the old Act but the new law makesa clear 
declaration of what the old law was on the subject in question. Iu 
Article 64 of the new Act there із а declaration afresh of what the old 
law as contained in Article 142 was. In the present case, both the 
Courts below concurrently found that no case of adverse possession 
was proved by the defendants. If io view of the law atated above 
Article 142 has no application and the proper Article to apply is Article 
144, the failure on the part of ths defendants to prove that the suit was 
brought bayond 12 years from the date of disposssssion will entitle the 
plaintiff? фо a decree when the plaintiffs succeed in proving their title. That 
ths plainilifs have title to the suit property was not only not challenged 
by she defendants before the trial Cours or the Court of appeal below 


`~ 
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but was duly established by the plaintiffs. That isa question concluded 
by findings of fact and was not therefore raised bofore me. 

t4. The only question of substance pressed before me in this 
appeal has already been discussed at length. 

15. The Court of appeal below besides holding that the plalntiffs 
aucceeded In proving their titleito thé suit property found that the defen- 
dants failed to prove acquisiton by them of title to the same by adverso 
possession for the requisite period. I find no reason to differ. 

16. In she circumstances aforesaid the’ appeal [s dismissed with 
sosts and the impugned judgment and decree ars affirmed. 

s N. -R. З , 
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[- CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Manash Nath Roy 
` Declsion : August 28, 1980 ` 
Rabindra Nath Mondal & Anr. ; vos se ens Potitlonera 
Versus i у 
Junior Land Reforms Officer & Ош. сш: Respondents? 


. West Bengal Land Reforms Act, 1955 (Act X of 1956), Sec. 18(2)— 
Jurisdiction to decide certain matters — Incorporation of words “Ог other- 
wise" im Sec. 18(2) by Amendment Act 33 ої 1974— Effect thereof— 
Officers concerned can now adjudicate not only disputes referred to ia 802. 
18(1) but also any contingencies—Interpretation. 

The words “Or otherwise’ have been inserted in sub-section (2) of 
Section 18 of the West Bengal Land Reforma Act., 1955 by the West 
Bengal Land Reforms (Amendment) Act, 1974. what is the effect of this 
incorporation ? ~ 

HELD: The incorporation of the words “Or otherwise” in section 
18(2) of the West Bengal Land Reforms Act has enhanced the power and 
jurtsdiction of officers concerned to deal with all other or such matters 
which were or are neither covered by section 18{1) or other sections of the 
said Act. Such werds “or otherwise" in section 18(2) would mean any 
contingencies, іп addition to those indicated in section 18(2) of the Act. 

Cases referred to :— 

(1) `В. Monck v. Hilton, 46 LI MC 167 
(2) ' George Dacost v. Controller of Estate Duty, AIR 1957 SC 849 
. (3) White and Collins v. Minister of Health, (1939) 2 KB 838 
(4) National Assoclation of Local Government Officers v. Bolton 
Corporation, (1943) AC 166 
(5) Chapala Bala Adhikary v. Monoranjan Das & Ors., 1975 (2) 
CLJ.447 
(6) Tarak Chandra Duley v. Satyanarain Singh & E 1975 (2) 

E CLI 246 

* Civil Rule No. 13089 (w) of 1976. 
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- (7) Gobinda Prasad Samanta & Ors. ¥. The State of W est. . Bengal .& --. 


-Ors., 1979 (2) CLI 319 


(8) Garlkapati Veorava v. N. Subbiah Choudhry and Ors., AIR 1937 : 


‚ SC 540 


":Gopal Chandra Mukherjee Сд 


. 7 Gobinda Chandra Paul 


os The judgment of the Court was 


ae In ‘this Rule, -whieh was obtained with the corresponding interim: Er 


t 


as follaws .— 


: order on 5th November, 1976, the petitioners have impeached ‘the action 


as purported to be taken under the provisions ‘of West Bengal. Land 


Refornis Act, 1955, through the notice in Annexure-A and as issued by the 
. DBhagohas officer who io also the Junior Land Reforms Officer, Hasnabad: 


2. The land involved in this procecdings would be 1‘07-acfe, more - 
lands are mentioned in paragraph: 2. : 
pstitioncrs that they purchased е. - 


or less. The other particulars of the 
- of the petition. It is the сазе of the 


І _ „<...>. for Petitioners ` ~ 
га. Јот Respondents No. 2. 


td 


lands in question from Sarbo-Shri Probodh Chandra Pal and Moni Mohan © - 
.Pal, who arc Proforma Respondont Nos.4 and 5,on 2ad June, 1976. 1t: 
has been alleged that one Thakur- Charan "Biswas, Respondent No. 2 in - 
. this Rule, without any authority or justification wanted to get hold of the 
landsia question, by claiming himsolf as. a bargadar. The petitioners 


have claimed that the said Respondant-No. 2, was nota Bargadar lu 
‘respect of the lands in question and thé claim as. purported to be made 


by him, for recording his name as а Bsrgadar,. through the application 


under, ‘section’ 18(2)- of the West 


“Bengal Land Reforms Act, 1955 


БЕ (heroinafterr referred to ag the said Act), was not only illegal, irregular and 
improper, but ks mentioned above,- the same was whithout ‘any justifica 
tion, Such application was filed by the said , Respondent no. 2, . before- 
the Bhagchas Officer being the Junior Land Reforms Officer, Hasnabad вв 
mentioned above, and since the same was filed before the Bhagchas 


-.. Officor, it has bsen-claimed that the 


said officer had no authority sither 


for entertaining the said application or for recording the name of Respon- 


- dent No. 2, as Bargadar. 


3. The application in question has been disclosed in Apnexure-B 
. to the petition. From a reference to the said application it would appear - 
that the applicant who is Respondent No. 2 in this Rule, has referred 


that upto 1332 B.S. the lands in ques 


tlon were cultivated by one Jogeudra 


, Nath "Karmakar as bargadar and he'of his own having left -the lands. in 
question amicably, the said Respondent No. 2, was settled as a bargadar 


in respect of 2°15 acre of land and 
the. petitioners in this Rule gave out 
said 2°15 acre of land. The applica 


thereafter, when the owners : being 


their intention to dispose -of the _ 


nt, with great difficulties purchased 


1-08 acre and promised to purchase the balance subsequently. It has also 


D 
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been claimed that the owner petitioners having tried or given out фо dispos- 
sess the applicant by force and they having given out that they would not 
allow him to cultivate the lands in question, it was prayed that an enquiry 
be initiated by the authority concerned and after such enquiry and 
evidence, the name of the applicant be recorded as bargadar in accord- 
ance with law or not to allow the petitioners to interfere with his right 
as а bargadar. i 

4, Although this Rule was mado roady as regards service on 3rd 
January, 1978, apart from the Respondent No. 2 who is appearing there 
has been an appearance entered on behalf of Respondent Nos. 1 and 3 
viz the State authoritics, but when the mattes was takon up for hoaring, 
only Respondent No. 2 appeared and contested and not tho othor 
Respondents. 

5. Mr. Gopal Chandra Mukherjee, appearing in support of tho 
Rule, after placing tho pleadings as in the application in Annexuro-B, 
referred to the notice as impeached and contended that tho proceedings ов 
sought to be initiated, was without jurisdiction and authority, ав the 
officer concerned, viz the Bhagehas Officer had no jurisdiction to 
entertain the application in question. He claimed ¢hat when the said 
officer has been authorised to take proper steps for maintaining villago 
Record of Right under section 50 of the sald Act and not under section 
51 of the said Act, the action as sought to bo taken, was Шода! and 
improper apart from besing without jurisdiction. Не has also contentod 
that the officer concerned further acted illegally and without jurisdiction, 
by issuing the notice ia question under section 18(2) of the said Act for 
recording the name of Respondent No. 2 ав bargadar. It was his specifio 
contention that the officer concerned, if at all, could have proceded under 
section 51 of the said Act and in not doing so orin purporting to take 
steps under section 18(2) of the said Act, has acted illegally and without 
any power or authority. Mr. Mukherjee also claimed that since the ease 
was one for recording the name of a Bargadar, the officer concerned, in 
the instant case, had also acted without any authority or power іп pur- 
porting to initiate proceeding for the recording of the Respondent No. 2, 
as Bargadar. 

6. I$ was also submitted by him that actions taken under sectloa 
18 and under section 51 of the sald Act, would be on different premises 
and as such, there could not be any combined notice or a combined order 
under those seotions and the appellate forum, on the basis of the deter- 
minations under the said sections being different, such combined order 
or combined action, if at all, made or taken, canaot be allowed to stand 
in law. Mr. Paul, appearing for the Respondents, denied and disputod 
the submissions of Mr. Mukherjee not only in law but also on facts. It 
was stated by him that 2°81 acres of lands were covered by two plots and 
his client was à Bargadar in respect of the entiro landa and on 28th April, 
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1976, he purchased 1°08 acres from the Proforma Respondent Nos. 2 and 
5 аз mentioned above. It was his саве that before that, the said Proforma 
Respondents transferred 66 decimal of lands and after such transfer, the 
Respondent No. 2 continued to be a Bargadar in reapoct of the remaining 
lands. It wao contended by Mr. Paul that since after thelr purchase, the 
petitioners have taken or are taking віөрз to terminate hia client's Barga 
cultivation, во the application in Annexure-B, which was ono under section 
18(2) and filed before the officer concerned for protection of the Barga 
right, would be maintainable. 

7. It was further claimed by Mr. Paul that in the concerned 
Bhagchas case, the pesitloners in the Rule, have appeared and filed their 
written statement and therein, they have admitted thatthe Respondent 
No. 2 жав in possession and cultivation of the lands in question and in 
order to establish thoir illegal action, the petitioners herein made outa false 
case ihat the Respondent Nu. 2 surrendered tho disputed lands іа favour 
of the owners, at the time when he purchasod a portion of the lands in 
question. Mr. Paul has of course stated that his client did not give up 
the possession of the lands in question to the owners but he continued 
to bo in possession and hag cultivated the lands in issue. It has also been 
stated by Mr. Paul that his client has been cultivating the entire lands for a 
long time. It should be remembered here that Mr. Mukherjeo, on a 
reference to the application in quostior, submitted that the Respondent 
No. 2 had admitted that Jogen was a Bargadar. But, Mr. Paul on scrutiny 
and after scanning the pleadings in the application in question contended 
that such submissions of Mr. Mukherjee would be incorrect. Apart from 
the fact that the petitioners bave submitted to tbe jurisdiction of the 
officer concerned, Mr. Paul further contended that because of the delay in 
moving this Court, this Court should nos also interfere. 

8. Thus, the whole question to ba answered in this case would be 
whether the application as filed and on its pleadings would come within 
the provisions of section 18(2) of the said Act. Section 18(2) lays down 
that if in deciding any dispute referred to in sub-section (1) or otherwise, 
any question arises as to whether a person ів a Bargadar or not and to 
whom the share of produce is deliverable, such question shall be deter- 
mined by the officer or authority mentioned in eub-seotion (1) which ів to 
the following effect: Every dispute between a bargadar and the person 
whose land he oultivates in respect of any of the following matters, 
namely :— (2) division or delivery of the produce, (aa) recovery of produce 
under section 16A, (b) Termination of cultivation by the bargedar, shall be 
decided by such officer or authority as the State Government may appoint : 
Provided that no application for decision of any dispute in respect of deli- 
very of the produce referred to in clause (a) shall be entertained unless such 
application is presented to the officer or authority within two years from 
the date on which the delivery of the produce falls due. 


1980 (2) СЫ). К. №. Mondal у. Jr. Land Reforms Officer 307 


9. The words, “or otherwise”, as mentioned in sub-section (2) of 
вес. 18 were added by the West Bengal Land Reforms (Amendment) Act, 
1974. Mr. Paul claimed that on the pleading as appearing through the 
application in Annexure-B, the case of the Respondent No. 2 would not 
only come under sub-section (2) of section 18 prior to the addition of 
ths words “or otherwise” and even if it ів found to be not covered by the 
said sub-section before the amendment, after the amendment, which 
introduced the words “ог otherwise” as mentioned above, the gaso of the 
Respondent No. 2 would certainly come within the purview of sub-scetlon 
(2) of section 18. This submissions of Mr. Paul were advanoed as Mr. 
Mukherjee, appearing in support of the Rule claimed and contended that 
the case as sought to be made out, would not come under the sub-section 
as referred to herelnbefore and ‘as such, the exercise of power was improper 
and unauthorised, apart from being without jurisdiction. 


10. So we shall have to find out whether the words “ог otherwise” ай 
inserted in the sub-section in 1974 would authorize the authorities 
concerned to take steps under section 18(2) and to record the name of 
the Respondent No. 2 as Bargadar. | 

11. The meaning of the word ‘otherwise’ according to Waebster’s, 
would be in another manner, in a different way or manner, differently, 
in different circumstances and in other respecte. The sald word accorde 
ing to Chamber’s Diotionary, would be in another way or manner, by 
other causes in other respects and under other conditions. According 
to Oxford Dictionary such word ‘otherwise’, would mean in a different 
way. According to the determinations Inthe case of (1) B. Monck v. 
Hilton,46 LIMC 167, the word ‘otherwise’ when following an enumeration 
should receive an ejusdem generis interpretation. The words ‘or otherwise’ 
have also been used in seciion 10 of the Estate Duty Act, 1953, and the 
Supreme Court in the case of (2) George Dacost v. Controller of State 
Duty, AIR 1957 SC 849 has observed that the same should be con- 
sidered ejusdem generis, and it must be interpretated to mean, some 
kind of legal obligation or some trangaction, enforceable at law or in 
equity which though not in the form of a contract, may confer a 
benefit toa donor. Vernon’s case, as appears from Stroud’s, Judicial 
Dictionary is the leading authority on the word ‘otherwise’ and thero, 
it was decided that the proviso, contained in Statute of Uses, 

enabling a wife to take or rejeo? hereditaments given to her for term 
of her life or otherwise in jointure,” extended to an estate In fee 
simple; but the judgment says, "for nota, this word ‘otherwise’ 
is not indefinite, but otherwise in jointure. The words, any land 
which forms part of any park, garden ог pleasure ground or із 
otherwise required for the amenity or the convenience of any house 
as use in housing Aet, 1936 has been observed in the case of (3) 
White and Collins v. Minister of Health, (1939) 2 KB 838, to be read 


% 
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as “апу laod which is part ofa park, garden’ ог pleasure ground от 
any land which is ‘otherwise required for the amenity or convenience of 
any house.” Those words, “ог otherwise" as used in National Arbitra- 


tien order, 1940, have been interpretated in the сазе of (4) National 
Association of Local Goverriment Officers v. Bolton Corporation, (1943) 


А. C. 166, to mean “or in-another way”. Seotion 4 of the’ Vagrancy Act, 
1824, makes “pretending or professing to tell fortunes, or using in subtle 
craft means or devico by palmiatry бг otherwise to deceive, an offence 
and reading said terms as an offence а whole it has been observed in: 
В, Monck ү. Hilton (supra), that the word ‘otherwise’ should not be 
taken as limiting the earlier words but as enlarging word "palmistry", and 


providing against the professing to tell fortunes or using craft means ог. 


devices to deceive whether by palmistry or by contrivance to deceive, other 
than palmistry, provided they are of the same general character ав ів 
indicated by the earlier words of the section. 

12. Io the instant case, on the pleadings as mentioned hereinbefore, 
it was argued by Mr. Paul and that too with substance that sections 50 and 
51 of the Act were not attracted. The word ‘otherwise’ as used in section 
15(2) has also been construed іп the case of (5) Chapala Bala Adhikary 
v. M'onoranjan Das & Ors., 1975 (2) CLJ 447 and it has been observed 
by the learned Judge that the word ‘otherwise’ has been inserted in seotion 
18 to confer jurisdiction upon the officers or authorities to decide the 

_ quostion whether а person isa Bargadar ог not and to whom the share 
of produce is deliverable even ia the absence of any dispute referred to 


in sub-section (1). After the gaid amendment in sub-section (2) even if : 


such a question-arises in any other different way the officers.or authorities 
under sub-section (1) of section 18 can аѕвате jurisdiction under sub- 
section (2) and determine the question. But the amplitude or the extent 
of their jarisdiction is still limited to decisions on the question whether 
а person is a Bargadar. NP | : 

13. In answer to the said submissions of Mr. Paul as referred 
to and mentioned hereinbefore, Mr. Mukherjee referred to the determina- 


_ tions of this Court in the case of (6) Tarak Chandra Dholey v. Satya- 


narain Singh & Anr., 1975 (2) CLJ 246, (7) Gobinda Prasad Samanta & 
Ors. v. The State of West Bengal & Ors., 1979 (2) CLJ 319 and фо the 
determinations in the case of (8) Garikapatl Veeraya v. N. Subbiah Chou- 
- dhry and Others, AIR 1957 SC 540. The Supreme Court case as mentioned 
above, lays down that in construing the Articles of the Constitution Courts 
must bear in mind, a cardial rule-of construction that statutes should be 


interpreted, if possible, so as to respect vested right and the golden rule . 


of construction is that іп the absence of anything in the enaciment to 
ahow that it is to have retrospective operation, it cannot be so construed 
as to have the the effect of altering the law applicable to a claim in litiga- 
tion atthe time when the Act was passed. It has also been observed 
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1а the next place that Courts must take ‘into -&ocount the surrounding 
'circumstanoes-that existed at the ‘time when ‘the Constitution -makers 
framed the Constitution and for which provision had. to be made by them. 
It is also the observation of.the Supreme "Ceurt that in construing the 
Articles relating to the appellate jurisdiction of the Supreme Court, it is 
wall to remember that. -several categories -of persons who were at the 
date of the Constitution, interested-in the right of appeal from judg- 
meats, decrees or-final orders of à High Court to a Superior Court in one 
way or another. i 
` 14. Afier construing the determinations as mentioned above, I find, 

the two judgments of our High Court as referred to by Mr. Mukherjee, 
are of no avail or assistance in the facts of this case. The golden rule of 
construction as has been pointed out by the Supreme Court, will have 
certainly been kept in mind, in the matter of construing sub-section 
. (2) of section 18. es 

15. After considering the pleadings and the inirinsio evidence as 
available and so also оп due application of the golden rule of construction 
ав enunciated by the Supreme Court, I find that the incorporation of the 
worda ‘or otherwise’ have made wider provisions or given wider powers to 
the authorities concerned and since the case before us is one for record- 
ing of a bargadar, the action as sought to be initiated, was neither impre- 
per nor irregular and without jurisdiction, as claimed. In fact, I am of the 
view (баб such words ‘or otherwise’ have enhanced the power and jurisdic- 
tion of the officers concerned to deal with all other or such matters which 
were or are neither covered by section 18(1) or other sections of 
the said, Act. Sach words ‘ог otherwiee” in section 18(2), would mean 
any contingoncies, in addition to those as indicated in section 18(1). 

For the views as above; tho Rule is discharged. Thers will be no 
order for costs. 


P. R. 


[ CIVIL APPELLATE JURISDICTION ] 
"Before Mr. Justice Dhires Chandra Chakravorti , 
D і ‘Decision: September 15, 1980 
. Mrs. Prova Sen P0 e (Deft) Appellant 
ert | Versus ` ) a be 
‘Jagadish Chakraborty & Ors. Uv Respondents* 
- Remand—High Court made limited: remand Order while hearing 
second appeal— Application for amendment of plaint —Amendment allowed — 
‘Additional issue framed by High Court—Second ‘Appeal kept pending— 
Trial Court directad.to take additional evidence, to record its finding on 


** Appeal from Appellate Decree No. 990 of 1975. 
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evidence and to remit the case records to High Court for disposal of cobi 
appeal— Remand Order challenged at hearing of second appeal after 
remand —No bar to challenge impugned limited remand order — High Court 
lacking in jurisdiction to make such limited remand order—No bar of 
res-judicata — Or. 41, rule 27 not attracted—Scope: of Secs. 100 and-103, 
C. P. Code— Interpretation. 

The matter arises out of a suit for eviction of a tenant. The .trial. 
court dismissed the suit. The Appeal Court allowed the appeal and 
decreed the suit. The tenant fled а sccond appeal. As the hearing, the 
plaintiff filed an application for amendment of plaint as per Supremo 
Court decision ín Anita Pan's case. Amendment was allowed and a 
fresh issue was also framed by the Higo Court. The High Court remanded 
the case to the trial Court for taking fresh evidence, and to decide the 
matter. The trial Court recorded its finding on the evidence taken after 
remand and forwarded to records to High Court fer final disposal. 
_At the hearing, a contention was raised that the trial Court had only 
considered the evidence taken after remand and did not consider she 
evidence already on record whereupon the case was again remanded to. 
the trial Court with a direction that entire evidence on record should be 
considered by the trial Court and sent back the records to High Court 
with its findings. . Thereafter at the hearing of the second appeal so long 
pending in the High Court, a point was taken by the appellant that the 
remand order of the High Court whereby the second appeal was kept 
pending and the onse was sent back to the trial court for recording 
additional evidence and the trial court's findings shereon and for 
sending back the case records along with the additional evidence and the 
findings ef the trial court to the High Court, deprived the defendant 
appellant.of her right to prefer an appeal before the first appellate court 
which would be the final court of fects. In other words, it жав con- 
tended that by the remand Order, a valuable right of the appellant was 
taken away and thas the High Court hed no jurisdiction to do what it did. 

HELD: When the High Court while hearing а second appeal holds 
that amendments of the pleadings should be allowed and after it frames 
additional issues on the strength of the amended pleadings, it cannot itself 
take : evidence and record its findings upon appreciation of evidence so taken 
by it. Such recording and appreciation of evidence are not permitted even 
by the provisions of section 103 of the Code of Civil Procedure, for, only a 
limited power is conferred on the High Court hearing a second appeal te 
determine a question of fact. Itis only when there ts evidence already on 
record which із sufficlent to determine a question of fact, when the deter- 
mination ‘of such а question is ‘necessary for ‘the disposal of the second 
appeal in question and when such a question of fact has not been determined 
or wrongly determined by the court of appeal below that the High Court 
hearing a second appeal can determine a question ef fact on the strength 
of the powers it has under the provisions of section 103 of the . Code, 
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That being the position in law, the High Court was lacking In 
Inherent jurisdiction when it retained the second appeal on its file without 
wholly disposing it of and required the trial court to send back the 
additional evidence recorded by и along with its findings. In so doing 
the High Court deprived the party who would be aggrieved by the findings 
of the trial court, of his right to prefer an appeal before the first appellate 
court which would be the final court of facts. Further such a course is 
forbidden by the Supreme Court and would lead to anomalies, when the 
findings of the trial court would be before the High Court, such finding 
of facts of the trial court could not bein any way disturbed by the Court 
in view of the constraints imposed on the High Court by sections 100 and 
103 of the Code of Civil Procedure. The findings arrived at by the 
trial court would be sacrosanct. The party aggrieved by the findings ef tha 
trial court recorded after such remand would thus be not іп а position to 
challenge the finding of facts before the High Court at the time of hearing 
of the second appeal after remand even though he did not have an oppor- 
tunity of challenging the finding of facts before the first appellate court. 


There is no substance in the contention of the respondents that the 
limited order of remand dated 25.35.73. would operate as res. Judicata and 
would preclude the defendant]appellant from challenging the validity of the 
order of remand dated 25 5.78. Thus the case of Satyadhan Ghosal has no 
application te the present case. : 

It is now well settled that when a court assumed jurisdict!on. which it 
did not have, the question of want of jurisdietion will not operate as 
res-judicata in a subsequent suit or proceeding no matter whether the cause 
оў action in such a suit or proceeding Is the same as that in an earlier suit or 
proceeding. A question relating to jurisdiction of a court cannot be deemed 
to have been finally determined by an erroneous decision ef that court. 


The remand order made in the circumstances of the présent case 
cannot bé said to be an order made under Rule 27 of Order 41 of the Code, 
for, the circumstances in which an order of remand may be made under 
Rule 27 are quite different fiom those in which the impugned order of 
remand was made. ` : 

Cases referred to : — 

(1) В. Banerjee v. Smt. Anita Pan, AIR 1975 SC 1146 

(2) Balai Chandia Hazra v. Shivdhart Jadav, AIR 1978 SC 1062 

(3) Satyadhyan Ghosal & Ors. v. Smt. Deorajin Devi & Anr., AIR 

1960 SC 941 ` A 

(4) Kiran Singh & Ors. v. Chaman Paswan & Ors., AIR 1945 SC 340 

(53) Mathura Prasad Sarjoo Jaiswal & Ors. v. Dossibal, N. B. Јеејі- 
, bhoy, AIR 1971 SC 2355. 

(6) Adohan Lal Goenka v, Benoy Krishna Mukherjee & Ors, AIR 
` 1953 SC 65 | 
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Ranjit Kumar Banerjee, Manindra Nath Gkosh 

and Sukumar Mukherjee І „л... for Appellant 

Rabindra Nath Mitra and Narendra Nath Saha s. for Respondents | 
The judgment of the Court was as follows :— : j 


This appeal is from the. judgment snd decree passed by the Addi- 
tional District | Judge, ‘7th Court at Alipore, revorsing those of the learned 
Munsif, 2nd Court at Alipore. 

`2. The plaintiffs who are $he- respondents in the present appeal 
brought against the defendant-appellant a suit for eviction in respect of 
the suit premises, being tho ground floor of premises No. 508, Hazra Road, | 
Р. S. Ballygunge, Calcutta. The case of the plaintiffs as disclosed in the 
plaint ів as follows :— І 

They are the owners of the suit premises and they reside аё ihe 
second floor of the same building where the suit premises are situate. ' 
The rest of the premises wan let out to different tenants. The defendant 
is a monthly tenant under them in respect of the ground floor flat at & 
rental of Rs. 145/- per month payable according to English Calendar 
month. The plaintiff No. 1 who is a practising Doctor and has his 
Chamber at 25A, Kali Temple Road, Calcutta intends to set up a Chamber 
at the guit premises for the purpose of treating patients as the accommoda- 
tion available in his said Chamber at 25A, Kali Temple: Road is wholly 
inadequate. The plaintiff No. 1 is a Specialist in skin diseases, veneral 
' diseases and leprosy. For the purpose of his Chamber the plaintiff No. 1 

required one room as а sitting room for patients, one room for surgery and 
one room for examination of patients and for. storing instrument required . 
for purposes of examination of the patients. The disénses referred to 
above are contagious and infectious. The patients attending the Chamber 
would accordingly require a bath room. In the suit premises there ‘are 3 
rooms with. kitchen, bath and privy. A notice terminating her tenancy 
waa duly served on the defendant. The. defendant failed ¢o vacate the 
suit premises as required by the notiee and tho plaintiffs had to institute 
the present suit. - 

3. The defence case is as follows : :— 

The truth of tho material allegations in the plains was denied. 
Further it is specifically stated that the suit was bad for defect of partiee 
as the premises belonged to one Smt. Lilabati Chakraborty, since deceased 
who was the mother of the plaintiff and who left on her death two sons 
and 3 daughters on all of whom the property devolved. As she daughters 
were not mado parties the suit was bad for defect of parties. Under the. 

_Medical Rules and the Municipal Act the sui premises cannot be used for 
treatment of leprosy and other con¢agious diseases as they were situate in 
a residential area. The suit was accordingly liable to be dismiased. 

4 The learned Моравії who initially heard the suit found 

that ав: the plaintifs failed to show “that they were the absolute 
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owners ef the suit property, the suit was not maintainable. The learned 
Munsif while considering the question of reasonable requirement of tho 
plaintiff No. 1 held that as proper segregation was nev possibie in a 
residential area, the plaintiff No.-1 cannot be allowed to start a chamber 
in a residential area for the treatment of sach infectious and contagious 
discases as aforesaid. In the oircumstances aforesaid the learned Munsif 
dismissed the suit. | 

5. On being aggrieved by the decision of the learned Munsif the 
plaintiffs preferred an appeal. - The learned Judge who heard the appeal 
allowed the same, set aside the judgment and decree appealed from and 
decreed the suit for eviction. On the basis of the grant of Probate (Ext.2) 
the learned Judge found that one Jn&nesh Chandra Chakraborty, the 
testator appointed said Lilabati and the plaintiff No. 1 as Executors, that 
Smt. Lilabati Chakraborty and the plaintiff No. 1 took out probate of 
the will and that it appears from the averments in the will that the property 
in question which was constructed by Lilabati Chakraborty from the fund 
of tho testator was to vest absolutely in the plaintiffs after the cessation 
of life interest that Lilabati had under the will. In the circumstances the 
learned Judge found that the learned Munsif was wrong in holding that the 
plaintiffs had no$ filed anything to show that they were the absolute owners 
of the suit premises.: The learned Judge accordingly found that the 
plaintiffs only were entitled to the suit premises and the suit was not bad 
for defect of parties. The learned Judge further found that the plaintiffs 
succeeded in proving that they reasonably required the suit premises for 
their own use and occupation, f.e..for the' use of ¢he suit premises as 
Doctor's chamber by the plaintiff No. 1. Healso sst aside the learned 
Munaif’s finding that a chamber for the treatment of the diseases referred 
to above could not be set up іл а residential area. In this view of the 
matter the court of appeal below decreed the suit. : 

6. On being aggrieved by the decision of the court of appeal below 
the defendant preferred the present second appeal before this Court. 


7. During the pendency of the present appeal there was an applica- 
tion filed on behalf of the .plaintiffs/respondents for amendment of the 
plaint when the present appsal came up for- hearing before A. ЇЧ. Banerjee 
J. The learned Judge in view of the decision of the Supreme Court in (1) 
B. Banerjee v. Smt. Anita Pan, АІ К. 1975 S.C. 1146 allowed the prayer for 
amendment and also gave the defendant-appellant an opportunity of filing 
an additional written statement. On the basis of the amendment effected in 
the plaint and the additional written statement there was а new issue 
framed by this Court to the following effect :— А 

“Аге the plaintiffs in possession of any reasonably suitable accom- 
modation for meeting the requirements of the plaintiff No. 1?” 

8. By his order dated May 4,1978 A. N. Banerjee J. set dside the judg- 

ments and decrees of both the trial court and the court of appeal below 
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and remanded the саве to the trial court for disposal of the suis on merits. 
It ia further observed by А. N. Banarjeo, J. in the said order dated May-4, 
1978 that the trial court will give both the parties па opportunity to 
adduce evidence on the additional issue framed by this Court and the 
trial court after taking into consideration the additional evidence and 
the evidence already on record should dispose of the matter finally. The 
learned Munsif was directed also to dispose of the suit within six months 
from the date of arrival of the recorda in his Court. Thereafter, by 
another order dated May 25, 1978, A. N. Banerjee, j. modifed the said 
order dated may 4, 1978, and passed the following order :— 


"Let the records be remitted to the trial Court for giving ап 
opportunity to both the parties to adduce additional evidence, if апу, 
en the additional issues framed by this Court. The trial court will record 
its fludings on such additional iasue as framed and remit the’ case back 
to this Court after arriving at its finding in the light of the observations 
made above. The trial Court is directed. to dispose of the matter 
within three months from the date of arrival of records in ita Court.” 
9. Оп she submission made by the learned lawyer appearing for tho 

plaintiffe-respondenta to the effect that the deotsion in (2) Balai Chandra 
Hazra у. Shivdhari Jadav, AIR 1978 SC 1062 does not contemplate 
remand of the whole case to the trial. Court, A. N. Banerjee, J. modified 
the order dated May 4, 1978 and passed the order dated May 25, 1978 
referred to above. 

10. After the learned Munsif recorded additional ҮТ апа 
sent back to this Court the reoords of the case along with his fiudings it 
was pointed out by the learned lawyers appearing for the parties that the 
learned Munaif іп recording his findings did not take iato consideration 
the materials which were already there on record before the aforessid 
order of remand was made and accordingly it was submitted that the 
matter should go back to the learned Munsif and he should be required to 
reoord his findings after considering not only the additional evidence 
broughé on record after the said remand but also the materials which were - 
already there on record from before such remand. By an. order dated 
Qctober 25, 1979, this Court required the learned Munsif to record a fresh 
decision on the tssue in question after considering the evidence which was ` 
brought on record both before and after the order of remand referred to 
above. The learned Munsif was directed to dispose of the matter after 


hearing the learned advocates for the parties within two months from the 
date of arrival of the records in his Court. i 


il. ' After the learned Munaif recorded evidence in terms of the said 
limited order of remand dated May 25, 1978, he found that the plaintiffs 
were noi in possession of any reasonably saitable accommodation for 
mesting the requirements of the plaintiff No. 1. This is how the addi- 
tional issuo raised on fresh pleadings referred to above was disposed of 
by the learned -Munsif. 


А 
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12. The records were- thereafter received back along with the fresh 
findings of the learned Munsif in terms of the directions given by this 
Court. 

13. Mr Ranjit - "nga: Banerjee, the learned Advocate appearing 
for the appellant, contended in the first place that the said order of remand 


' dated May 25, 1978, was bad in law and this Court had no jurisdiciion 


to make euch an order of remand. Mr. Banerjee asserted that the order 
of remand dated May 25, 1978, whereby the second appeal was по? wholly 
disposed of aud the case was sent back to the trial court for recording 
additional evidence and the trial court's findings thereon and for sending 
back the case records, along with the additional evidence and the findings 
of the learned Munsif їо this Court, deprived she defendant-appellant of 
her right to prefer an appeal before the first appeal court which would be 
the ‘final court of facts. By the said order of remand dated May 25, 1978, 
a valuable right of the defendant-appellans was teken away and that this 
Court had no jurisdiction to do. -Itis the further contention of Mr. 
Banerjee that the decision in the case of Balai Chandra Hazra (supra) did 
in no way justify such an order of remand as the one that was made by 
А. N. Banerjeo, J. On the other hand, according to Mr. Banerjee the 
decision in Balai Chandra Hazra’s case (aupra) strongly deprecates such 
a procedure and prohibits the recording and appreciation of evidence 
by thia Court while hearing a second appeal. In the case of Balai 


‘Chandra Hazra (supra) there wes an appeal under Clause 15 of the Letters 


Patent from the ‘decision of a single Judge of this Court rendered in a 
second appesi. In the said appeal under Clause 15 of the Letters Patont 
this Court allowed amendment of the pleadings, framed additional issues 
on the basis thereof and recorded additional evidence without sending 
the case back on remand either to the trial court or the court of first 
appeal. In the case of Balai Chandra Hazra (supra) it was rightly 
observed by their Lordships of the Supreme Court thatthe High Court 
while hearing such an appeal under Clause 15 of she Letters Patent did 
not have powers larger than those possessed by this Court while hearing 
a second appeal. Their Lordships further pointed out the constraints 
which were imposed by the provisions of sections 100 and 103 of the 
Code of Civil Procedure on the powers of this Court when it hears second 
appeala. I feel tempted in this regard to quote the following passages 
from the decision in. Zelai Chandra Hazra's case (supra) :— 

"Now, if in second appeal the findings of fact recorded by the 
first Appellate Court are taken as binding unless fresh additional 
evidence is permitted to be led when again appreciation of evidence to 
record a finding of fact would become песеявагу, that position is not 
altered even if amendment of pleadings ıs granted which puts into 
controversy some new facts alleged in amended pleadings and therefore 
the Court hearing the second appeal after granting amendment could 


LM 
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- noi take over the function of a trial court ог the first appellate court 
and undertake appreciation of evidence and record findings of facts. 
That is not the function envisaged by thé Code. of the Court hearing 

: Second appen! under section 100. This becomes crystal clear from the 
provision contained in section 103 which defines the power of the High 
Court to determine a question of fact while hearing a second appeal. 
But this power of the Court is limited to evidence on record which 
again i is sufficient to determine an issuè of fact necessary -for disposal 
-of the appeal and which has not been determined by the lower Appel- 
late Court er which has been wrongly determined by such Court. 
When pleadings are amended at the stage of the appeal under Clause 
15 of the Letters Patent and fresh allegations of facts are thus: intro- 
duced in the controvorsy which necessitate additional evidence being 
permitted it would not be open to the Court іо proceed te record 

' evidence and to appraciate. the evidence and record findings of fact,: 

- a fanction which even ordinarily i is noi uüdertaken by the High Court 

: hearing the second appeal, muoh less can it be- done while hearing 
appeal under Clause 15 of the Letters Patent." 


741 tho High Court while hoaring second appeal, РОТЕ that 
it could have allowed amendment of pleadings, where the amended 
pleadings substantially raise disputéd questions of fact which need . 

. resolution afresh after additional evidence, sould not undertake the 
exercise of recording evidence and appreciate it and’ recording findings 
of fact, but could appropriately remand $he case to the ‘trial court; 
the Bench- hearing (he appeal against the judgment in second appeal, 
could not enlarge its jurisdiction by undertaking that forbidden 
exercise. It would, therefore, appear that whena Bench ofa High 
Court ів hearing пп appsal preferred upon a certificate granted under 

‚ Clause 15 of the Letters Patent by a single Judge of the High’ Court 

: who by-his judgment had disposed of the second appeal, the appellate | 
Bonch would be subject ¢o the limitation of its power and jurisdiction 
to appreciaté or re-appreciate evidence and to record findings of fact 
Which were never raised before thé trial court or the first appellate 
court as the pleadings were permitted to be amended by i$ and the 

- question was raised for the first time before it, to the вате extent 
as the High Court hearing second appeal with constraints of 
seotions 100 and 103 of the Code.” 

14. -In Balai Chandra Hazra's case (supra) it was contended on 
behalf'of one of the parties that the High Court hearing an appeal under | 
Clause-15 of the Letters Patent had no inherent jurisdiction -to` take oral ` 
evidence’ in respect of the amended pleadings. Тһе learned Advocate for 
the other party tried. to meet the question raised as aforesaid by ‘saying 
that as the parties agreed to the- examination of witnesses and the record- - 
ing of findings of fact on appreciation of evidence; it would not now be 
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open to any of the parties to reeile from the position adopted by him 
, and he ів estopped from challenging that. Their Lordships of the Supreme 
Court held that if the Court lacked inherent jurisdiction no amount of 
consent eould confer such jurisdiction on it. That is an established 
principle of law. 

15. When this Court while hearing & second appeal holds that 
amendments of pleadings should be allowed and after it frames additional 
issues on the strength of amended pleadings, it cannot itself take evidence 
and record its findings upon appreciation of evidence so taken by it. 
Such recording and appreciation of evidenco are not permitted even by 
the provisions of section 103 of the Code of Civil Procedure, for, only 
a limited power is conferred on the High Court hearing a second appeal 
to determine a question of fact. Itis only when there is evidence already 
on record which is sufficient to determine a question of fact, when the 
determination of such a question is necessary for the disposal of the 
second appeal in question and when such a question of fact has not been . 
détermined or wrongly determined by the Court of appeal below that the 
High Court hearing a second appeal can determine, a question of fact on the 
strength of the powers it has uader the provisions of the said section 103. 

16. We have te keep in mind the law as laid down in the case of 
Balat Chandra Hazra (supra) referred to above and the soundness or 
otherwise of Mr. Banerjee’s argument in the present case has to bo 
seated by applying such law. In the present case as already pointed out 
the High Court in second appeal did not itself record evidence and 
appreciate the same but sent the case back to the trial court aftor 
framing an additional issue and required the trial Court to take 
additional evidence and to send the records of the case to this Court 
along with the findings of the trial court. In view of the law stated above 
I cannot but hold that this Court was lacking in inherent jurisdiction 
when it retained the second appeal on its file without wholly disposing it of 
and required the trial Court to send back the additional evidence recorded 
by it along with its findings. In so doing this Court deprived the party 
who would be aggrieved by the findings of the learned Munsif of his right 
te prefer an appeal before the first appellate Court which would be. the 
final Court of facts. Further such a course was forbidden by the Supreme 
Court and would lead to anomalies.: When the finding of the iria] Court 
would be before this Court, such finding of facts could not be in any way 
disturbed by this Court in view of the constraints imposed on this Court 
by sectiona 100 and 103 of the Code of Civil Procedure. The findings 
arrived аў by the trial Court would be sacresanct. The party aggzieved 
‘by the findings of {ће trial Court recorded after such remend would thus 
be пої in a position to challenge the finding of fact before this Court at 
the time of hearing of second appeal after remand сусп though he did not 
have an opportunity of challenging the finding on facts before the first 
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appellate court. Further, in the present case, when thie Court was called 
upon by the learned Advocate appearing for the plaintiffs-respondents to 
modify its said order dated May 4, 1978, the learned Advocate appearing 
for the defendant-appellant objected to the limited remand. Such objec- 
tion was over-ruled by this Court and the limited order of remand dated 
May 25, 1978, was made by this Court. In the case of Balai Chandra 
Hazra (supra) both the parties consented to the recording and арртесіа- 
tion of evidence by this Court hearing an appeal under Clause 15 of the 
Letters Patent but in the present саво inspite of the objection taken on 
bebalf of the defendant/appellant, this Court modified the general order 
of remand dated May 4, 1978, by the limited order of remand dated May 
25,1978. This course was depreeated and prohibited by their Lordships 
in Balai Chandra Hazra's case (supra). ` 
17. Mr. В. М. Mitra, the learned Advocate appearing for the 
plaintiffa/reapondents in answering the question raised by Mr. Banerjee as 
aforesaid challenging the jurisdiction of this Court to muke a limited 
order of remand in the circumstances of the present caso drew my 
attention to the following passage appearing in the case of B. Banerjee v. 
Smt. Anita Pan (supra) :— | 

“It thus follows that these fresh pleadings can be put In by the 
plaintiff either in the suit, if that is pending, or in appeal or second 
appeal, if that is pending. Thereupon the opposite party/tenant will 

be given an opportunity to file his written statement and the, Court 
will dispose of it after giving both sides he right to lend additional 
evidence. It may certainly be open to the appellate Court either to 
take evidence directly or to call for a finding. Expeditious disposal 

of belated litigation will undoubtedly be a consideration with the 
Court in exercising this discretion.” | 
18. On the basis of the aforesaid observation Mr. Mitra argued 

that there was nothing wrong on the part of A. N. Banerjee, J. in making 
the limited order of remand dated May 25, 1978. This contention of 
Mr. Mitra, to my mind, ia not of any substance. The observation of 
the Supreme Court made in В. Banerjee’s case (supra) as quoted abeve 
cannot bo taken to have laid down the law that in the circumstances of 
the present case when pleading is permitted to be amended in a pending 
second appeal the High Court hes powers to record the evidence itself 
and to appreciate the same. It may be noted here that while making the 
comments referred to above the learned Judge did not take into considera- 
tion the provisions of sections 100 and 103 of the Code of Civil Procedure 
but when in Balai Chandra Hazra's case (aupra) the Supreme Court laid it 
down that the High Ceurt in second appeel or in an appeal under Clause 
15 of the Lettere Patent from the decision in a second appeal had no juris- 
diction to record additional evidence and to appreciate such evidence itself 
it took aote of the provisions of sections 100 and 103 of the Code of Civil 


E 
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Procedure and dwelt аў length on the powers $he High Court had while 
hearing second appeal. The observation made in the case of B. Banerjee 
(supra) and quoted above may at best be a passing comment made by the 
Supreme Court without considering the matter in question. Further, the 
decision in Balai Chandra Hazra’s case (sapra) was a later decision and 
should therefore prevail. 

19. Mr. Mitra further argued that even if it be conceded though 
he did not intend te so concede that the limited order of remand 
dated May 25, 1978, made by A. N. Banerjee, J. was one made without 
jurisdiction the appellant at this stage could пой assail the validity of that 
order in view of the fact that the question by now became res-judicata. 
In support of this contention of his, Mr. Mitra placed reliance on the 
decision in (3) Satyadhyan Ghosal & Ors. v. Smt. Deorajin Devi & Anr., 
AIR 1960 SC 941. 

20. Mr. Mitra contended that according to that decision the prin- 
ciple of res-judicata was based on the need of giving a finality to judicial 
decisiona, that once a res was judicata it should not be adjudged again, that 
primarily the principle of res-judicata applied as between past and future 
litigations, and that the principle also applied between two stages in the 
same litigation to this extent that a Court, whether the trial Court ог a 
higher Court, having at опе earlier stage decided a matíer in one way 
could not allow the parties to re-agitats the matter at some subsequent 
stage of the same proceeding. According bo Mr. Mitra after the said 
limited order of remand dated May 25, 1978, was made this second 
appeal came up for hearing before this -Court on October 25, 1979, 
and this Court by an order of that date sent back the records to the 
trial Court for a fresh finding as the trial Court in arriving at the find. 
ing after remand did net take into consideration the materials which 
were already there on record before the order of remand and also some 
important materials which were brought on record after remand. By 
that order this Court required the trial Court to arrive at a fresh 
decision on the issue in question after considering all the evidence which 
are brought on record either before or after the order of remand and to 
dispose of the matter after hearing the learned lawyers for the plaintiffs 
and the defendant within two montns from the date of arrival of the 
records in the trial Court. Mr. Mitra contended that when the second 
appeal came up for hearing on the aforesaid date, namely, October 25,1979, 
the learned lawyer appearing on behalf of the appellant did not challenge 
she earlier order of remand dated May 25, 1978, and shat accordingly 
that order dated May 25, 1978, should operate аз res-judicata and would be 
beyond any further challenge. On October 25,1979, when the second 
appeal came up for hearing both the parties wanted that the finding of the 
learned Munsif arrived at after remand should be set aside ав the learned 
Munsif did not consider all the materials on record in arriving ata finding 
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on the issue in question. The decision of the learned Munsif recorded 
after remand was accordingly set aside and the learned Мипої was required ` 
to decide the issue iu question afresh after taking into consideration ail the ' 
materials brought on record before and after the said earlier order of 
remand. Thus, the order dated October 25, 1979, was made on the basis of | 
consent of both the parties and he second appeal was поў argued at lengtb · 
on that date. In this view of the matter [ find no substance in the contention. 
of Mr. Mitra that the limited order of remand dated May 25, 1978, would 
operate as res-judicata and would preclude the defendant-appellant from 
challenging the validity of the order of remand dated May 25, 1978. Thus 
the case of Satyadhyan Ghosal (supra) has no application to the present: 
case. Mr. Banerjee's contention in this regard was that when the question: 
is one of jurisdiction and more particularly one of inherent jurisdiction, 
sucha question could be raised before any court at any stage. Mr.: 
Banerjee referred me to the following passage in (4) Kiran Singh & 
Ors. v. Chaman Paswan & Ors., AIR 1954 SC 340 :— 

“It із а fundamental principle well established that a decree 
passed by a Court without jurisdiction is a nullity and that it is 
invalidity could be set up whenever and wherever it is sought to be 
enforced or relied upon, even at the stage of execution and even in 
collateral proceedings. A defect of jurisdiction whether. itis pecuniary 
or territorial, or whether it is in respect of the subject-matter of the 
action strikes at the very authority of the court to pass any decree, 

. and such a defect cannot be cured even by consent of parties.” 

21. Farther, the question of res-judicata raised by Mr. Mitra was. 
effectually and validly met by Mr. Banerjee on the strength of the principle 
laid down in (5) Mathura Prasad Sarjoo Jaiswal & Ors v. Dassibat 
N. В. Jeefibhoy, AIR 1971 8С 2355. There it is laid down that a 
question relating to the jurisdiction of a Court cannot be deemed to have 
been finally determined by an erroneous decision of the Court. When 
a ‘court by erroneous interpretation of the statute ів of the view that it 
bas no jurisdiction, such a view could not operate as res-judieata. ‘In the 
same way when а Court assumes jurisdiction when it has no such juris- 
diction under a statute, such assumption of jurisdiction cannot operate 
as reg-judicata between the same parties, no matter whether the cause 
of action in the subsequent suit or proceeding ів the same or not. This 
is the view taken in Mathura Prasad Sarjoo Jaiswal (supra). 

22. Mr. Mitra also relied on the decision of Ghulam Hasan, J. in. 
(6) Mohan Lal Goenka v. Benoy Krishna Mukherjee & Ors., AIR 1953 
SC 65 for the proposition that the plea regarding want of jurisdiction of the 
executing Court would operate as constructive res-judicata and could not 
be allowed to Бе: raised at а later stage when such plea was not raised 
at the time of the execution of the decree and the sales of the property: 
in question held in course of such execution. Butin view of the later 
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decision in the case of Mathura Prasad Sarjoo Jaiswal (supra) this 
contention of Mr. Mitra hag no substance, for it is by now well establish- 
ed that when a Court assumed jurisdication which it did pet have, the 
question of want of jurisdiction will net operato ав res-judicata ina 
subsequent suit or proceeding no matter whether $he cause of action 
in such suit or proceeding is the same as -hab in an earlier cuit or 
proceeding. As already pointed out, а question rolatíng to juriadiction of 
8 Court cannot be deemed to have been finally determined by an erroneous 
decision of that Court. : 

- 23. In the circumstances aforesaid, I cannot’ but hold that the 
contention of Mr. Banerjee to the effect that A. N. Banerjee, J. had no 
jurisdiction to make the limited order of remand dated May 25, 1978, i8 a 
valid objection and that question regarding. jurisdiction in the .circums- 
tances of the present case as also in law cannot operate as res-judicata. 


24 It wasalso contended that the order of remand dated May 25, 
1978 would Беа valid and legal order under the provisions of Order 41 
Rule 27 of the Code of Civil Procedure. The remand order made in the 
circumstances of the present case cannot be said to be an order mado 
under the provisions of Order 41 Rule 27 of the Code of Civil Procedure, 
for, the circumstaness in which an order of remand may be made under 
said Rule 27 are quite different from those In which the Impugned order 
of remand was made. This legal position was taken note of in Balat 
Chandra Hazra's case (supra). There it was laid down that when because 
of subsequent change in law, amendment of pleadings was allowed and: 
such amendment raised disputed questions of fact, the situation so arising 
could not be one governed by the provisions of Order 41 Rule 27 of the 
Code of Civil Procedure, for, at that stage it could not be said that the 
Appellate Court was permitting introduction of additional evidence, oral 
or documentary, on the ground that the Court from whose decree an 
appeal was preferred refused to allow evidence to be adduced which should 
have been admitted or the Appellate Court required any document to be 
produced or any witness to be examined to enable it te pronounce judg- 
ment. It was further laid down in that case that the situation would not also 
be covered by the expression “other substantial cause” appearing in clause. 
(b) of sub-rule (1) of Rule 27 of Order 41 of the Code of Civil Procedure. 
Thus this contention of Mr. Mitra also faila. 

25. It was further contended by Mr. Banerjee that asthe only 
ground taken in the present suit was the ground of reasonable require- 
ment of the plaintiffs and es the avermen$ required by clause (ff) of sub- 
section (1) of section 13 of the West Bengal Premises Tonancy Act was 

‚ hot there. in the original plaint the plaint should have been rejected in 
accordance with the provisions of Rule 11 of Order 7 of the Code of Civil 
Procedure. The suit was admittedly instituted after the amendment incor- 
porating said clause (ff) was made by the legislature. As the plaint did not 
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contain the said averment the trial Court should have rejected the plaint’ 
after hoiding that the plaint disclosed no cause of action. In tho facte and 

circumstances of the present case the defendant/appellant cannot be 

permitted to raise this qnestion in second appeal when she failed to 

raise that question even at a later stage but before this Court allowed ап 

amendment of the pleadings with a view to incorporating such averments 

as were required by said clause (ff) of section 13 (1). The defendent? 

appellant should be taken to have known that the law prevailing at the 

date of the institution of the suit required an averment in the plaint to 

the effect thag the plaintiffs were not in possession of any reasonably 

suitable accommodation but no such objection was taken even ata time 

when this Court made the order allowing the plaintiffs to amend their 

plaint and the defendant to file additional written statement. In terms 
of that order of this Court the plaint was amended and additional written 

statement was filed. In the circumstances "aforete d. I find no substance 
in the contention of Mr. Banerjee. 


26. In view of the law discussed and explained in the foregoing 
paragraphs the only course left open to this Court is to set aside all she 
judgments and decrees and to send the case back to the trial Court for 
a fresh decision of the suit according to law. Be it noted here that this 
course ія adopted to enable the party who will feel aggrieved by the 
decision that may be taken by the trial Court to avail itself of the right 
of preferring an appeal ёо the first appellate Court which right it was 
deprived cf by reason of the said limited order of ramand dated May 25, 
1978. Be it noted in particular that itis on this ground alone that the 
present romand order is made and it has nothing to do with the merits of 
the respective cases of the parties. Further, thia Court cannot and does 
not at this stage make any comment on the soundness or otherwise of the 
decision taken by the trial Court after the said ordor of remand dated 
May 25, 1978. The trial Court is бо take into consideration all the 
evidence already on record including the evidence adduced before and 
after the sald order of remand dated May 25, 1978. The setting aside of 
the judgments and deorces by this Court does, in no way, indicate that the 
decision of the learned Munsif rendered after the said order of remand 
dated Мау 25, 1978 was either right or wrong. In this view of the matter 
this Court does not go into the merits of the case and leaves the matter 
entirely to tke trial Court. 


27. The appeal із allowed, tbe judgments and decrees impugned 
are set aside and the case is sent back on remand to the trial Court for 
a fresh decision on all materials already on record and according to law. 
No further evidence should be allowed to be adduced. The trial Court 
is to hear arguments and dispose of the suit. In view of the fact that 
this case did have a chequered career the trial Cour) is directed to dispose 
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of the suit within two months from the date of the receipt of the records 
by that Court. 

In the circumstances of the ease І make ne order as to costs. The 
records be sent down as expeditiously as possible. 

S. N. R. 


[ SPECIAL JURISDICTION ] (INCOME TAX) 
Before Mr. Justice Sabyasachi Mukharji and Mr. Justice 
Sudhindra Mohan Guha 
Decision: July 30, 1980 
Sri Manzranjan Mukherjee = - <.. e. Applicant 
Versus 
Commissioner of Income Tax, West Bengeal-III, Calcutta 
. Respondent* 
Penalty proceedings under Section 271(1)(c) of the Сн Тах Асё, 
. 3961 — Penalty initiated on the basis of undisclosed income assessed under 
other sources—Tribunal upholding the addition under the head business— 
Whether penalty sustainable. 


` The assessee filed а return ол 16.2.68 for the assessment year 
1966-67 showing an income of Rs. 15,944/-. The Income Tax Officer 
completed the assessment ов 31.12.70 on a total income of Rs. 68,525/- 
which was inclusive of Rs. 38,464/- added ав income from undisclosed 
sources. The addition of Rs. 38,464/- was made on the basis that the 
sum of Rs. 38,464/credited in the assessee's books of account as proceeds 
realised by the sale of goods in fact, represented assessee's income from 
undisclosed sources. With reference to addition of the rbove addition 
and some other additions made in the assessment, the Income Tax 
Officer initiated penalty proceedings against the assesgee and referred the 
matter to the Inspecting Assistant Commissioner for further action. In 
the appeal preferred by the assessee, the Appellant Assistant Commia- 
sioner reduced the aforesaid addition of Rs. 38,464/- to Rs. 31,464/-. 
The impugned order of penalty was pasted by the Inspecting Assistant ` 
Commissioner after disposal of the appeal against the order of assessment 
by the Appellate Agsistant Commissioner. 

The aasessee camo in appeal before the Tribunal against the order 
of the Appellate Assistant Commissioner. The Tribunal confirmed the 
addition of Rs. 31,464/. sustained by the Appellate Assistant Commis- 
sioner, but it held that the amount represented assessee'a income from 
the sale of timberand, shereforo, it should be charged to tax under the 
head “business”, but not under the head “other sources” ав was done 
by the Income Tax Officer. 


*Income-Tax Reference No. 433 of 1975 


424 M. Mukherjee v. Commissioner of Income Tax [1980 (2) CLI. 


In appeal before the Tribunal against the order of penalty, the 
азвеввее morely raised certain legal Jesues regarding the validity of the 
Penalty order. The assessee argued that the penalty was levied on the 
basis that the айеное had concealed his income ossessable under the head 

“ether sources", whereas the Tribunal held in the quantum appeal that 
the income which the assessee failed to disclose was income assessable 
under the head "business" and as such on such finding by the Tribunal 
the basis of the penalty order ceased te exist and the penalty ‘order became 
unsustainable. - 

The Tribunal rejected the contention of the a азвезвве. Опа reference 
at the instance of the assessee. 

HELD: Gharge before the Income Tax Officer was with regard 
to the concealment of the particulars-of income ond that had been upheld 
by the Appellate Tribunal as the income from different sources. Thus the 
Initiation of the proceedings was made on the satisfaction of the Income 
Tax Officer as to the concealment of income. The charge of concealment 
was there though it was found by the "Tribunal that the said income had 
not come from other sources-but on business account. It cannot be held 
that the very basis. of the initiation of the proceedings had been altered by 
the subsequent finding by the, Tribunal as to the head of income. .` 

Where there is no addition of income but only the source of 
such income had been altered. the assessee is mot entitled to a further 
opportunity of being heard under Section 274(1) of the Act. 5 


Cases referred to : — 
(1) Commissioner of Income Tax, West Bengal v. Ananda Bazar 
Patrika P. Ltd., 116 ITR 416. Distinguished. 
(2) Commissioner of Income ‘Tax, О.Р. v. Shadiram Balmukund, 84 
ITR 183. 
(3). Commissioner of Income Tax, : О.Р. v. Dwarka Prosad Subhas 
- Chandra, 94 ITR 154 
- (4) Commissioner of Income Tax, aL y. Lakdhir Lalji, 85 ITR 77 
Nirmal Mukherji “2 aeea for Appellant 
Ajit Sengupta and Sunil Mukherji Ме for Respondent 
The judgment of the Court was as follows :— 
Guha, J.: "This reference under section 256(1) of the FOS ORIG AES 
Act, 1961, is at the instance of the asscssee. 
`2. The assessee filed a return on 16.2.68 for the assessment year 
1966-67 showing an income of Rs. 15,944/-. The Income-tax Officer 
completed the ‘assessment оп: 31.12.70 on a total income of Rs. 68,525/- 
which was inclusive of Rs. 38.464/- added as income from undisclosed 
sources. The addition of Rs. 38,464/- was made on the basis that the 
sum of Rs. 35,464/- credited in the assessee's books of account as proceeds 
realised by the sale of goods, in fact, represented assessee’s income from 
undisclosed sources. With reference to the addition of the above -addition 
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and some other additions made'in the assessment, the Income-tax 
Officer initiated penalty proceedings against the assessee and referred tho 
matter to the Inspecting. Assistant Commissioner for further action. In 
the appeal preferred by the assessce, tho "Appellate Assistant Com- 
missioner reduced the aforementioned addition of Rs. 38,464/-to Rs. 
31, 464/-. The impugned order of penalty was passed by the Inspecting 
Assistant Commissioner after disposal of the appeal against the order of 
assessment Бу the Appellate Assistant Commissioner. 

3. Rejecting the explanation offered by the asiessee, the Inspecting 
Assistant Commissioner held that the Income-tax Officer examined the 
accounts thoroughly and could discover the ‘suppression of opening 
stock and of the purchases made during the year and was able to detect 
concealment in tho real sense. Thus, holding that the assessee had concealed 
the particulars of his income, for which penalty was leviable under Section 
271(1)(c), the pe ten Assistant Commissioner imposed penalty of 
Rs. 10,000/- f 

4. The assesses сате in appeal before the Tribunal against the 
order of the Appellate Assistant Commissioner. The Tribunal confirmed 

the addition of Rs. 31,464/- sustained by the Appellate Assistant Com- 
l missioner, but it held that the amount represented assessee's іосоте from 
the sale of timber and, therefore, it should be charged to tax under the 
head “business”, but not under the head “‘othor sources" as was done by 
the Income-tax Officer. -` 

5. In appeal before the Tribunal against the order of penalty, the 
assesses merely ralsed certain legal issues regarding the validity of the 
penalty order. Tho assessee argued that the penalty was~levied on the 
basis that the assesses had concealed his income assessable under the 
head “other sources", whereas the Tribunal held in the quantum appeal 
that the income which the assessee failed to discloso was income assessable 
under the head ‘“‘business” and as such on guch finding by the Tribunal 
the basis of the penalty order ceased to exist and the penalty order became 
unsustainable, 

-6. The Tribunal could not acc:pt the contention advanced by the 
learned: Counsel for the assessee on the ground that morely because the 
Tribunal found, on the same facte, that the amount in question should 
be assessed under a different head, the basis of the penalty order ceased 
to exist. Accordiag to the Tribunal, it was of no importanoe whether 
the amount ia question was assessable to tax under one head or the other, 
the broad fact remained that the asseasee had concealed the particulars of 
his income. ‘It was also observed by the Tribunal that the decision by 

the Gujarat High Court (85 ITR 77) on which the assessee bad madc 
reliance was on ihe facis which were entircly different. In that case, 
according to the Tribunal, the penalty proceedings were initiated on the 
footing that the assesses had suppressed sales of garlic, whereas in the 
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-appeal the Appellate Assistant Commissioner found that there was ‘no 
suppression оѓ. sale of garlic, but there was under estimation of the stock 
of garlic. Tho Tribunal distinguished that case on the footing that in the 
cass in hand the facts found by the Tribunal were in no way different 
from the facts found by the Income-tax Officer on whieh the penalty 
proceediogs had  béen initiated. The penalty order was, therefore, 
according to the Tribunal, not Hable to be challenged on the ground that 
the basis of the penalty order had: ceased to-exist with the finding of the 
Tribunal that the amount in question should be assessed to tax as business 
income but not as income from undisclosed sources. In the above facts 
and circumstanees, the following questions were referred by the Tribunal 
- to this Court :— 

“1. Whether the Tribunal was justified in rejecting the contention 
that the basis of the penalty order had ceased to exist and the penalty 
order had bocome unsustainable with the finding of the. Tribunal in 
the quantum appeal that the sum of Rs. 31,464/- was liable to be 
assessed to tax underthe head ‘business’ but not under the head 
“other sources’ ? 


the General Clauses Act, 1897 had no application to this case and this 
“case was governed by the amended section 275 of the Income-tax Асі, 
.1961 even though it was the unamended section 275 that was in force ` 
at the time of initiation of the penalty proceedings ? 
3. Whether the Tribunal was correct in holding that the penalty 
order in the instant onse was not barred by limitation, having been 
: passed within the period of limitation speolfied in the amended section 
275 of the Income-tax Act, 1961 which came into force before ¢he said 
order was passed ?" 

7. Mr. Nirmal Mukherjea, the learned Advocate appearing for the 
assesace, makes it clear atthe outset that he does not press Questions 
Nos. 2 and 3 before us. In this view of the matter, we feel that we need 
not answer those two questions. 

8. In dealing with Question No. 1, it is contended by Mr. 
Mukherjee that concealment of dE of Income or furnishing 
of inaccurate particulars of inoome charged at the initiation of the 
penalty proceedings upon the finding of the cash introduction in the 
books of account and considered as assessable under the head “ether 
sources" and penalty imposed on that basis completely fell through, when 
auch finding was reversed by the Tribunal substituting that the inaccurate 
particulars were due to-under-statemené of opening stock representing sale 
of timber assessable under the, head “business”. In suppor$ of his 
argumento, he refers to Section 4 of the Ineome-tax Act, 1961 which deals 
with sales chargeable to tax. He also refers to Section 14 of the Act 
which deals with heada of income. ‘According to him, profits and gains 


2. Whether, the Tribunal was correct i holding that section 6 of - 
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of business or profession were distinct from income from other sources. 
Thereafter, he refers to Section 271 which lays down in what circumstancea 
the Income-tax Officer or the -Appellate Assistant Commissioner in the 
case of any proceeding under this. Act, ой being satisfied that a peraon 
who: fails Фо furnish return completely disclosing his income or had 
concealed his income, will star proceedings of penalty. 


9. According to Mr. Mukherjee, under-statement of opening stock 
does not attract concealment of income. . | 
10. It would transpire from the order passed by the Tribunal in 
the appeal against the quantum or assessment at page 25 of the Paper 
Book. It was found by the Tribunal that for the entire salea the benefit 
of revenue paid upto 24 9. 1964 only could be given because the next 
payment was on 8. 10. 1964 and sales were effected before that date. The 
total of revenue paid at Rs. 20, 154. 60 and adding 14 times the amount 
came to Rs. 30, 246 90. Adding thereto the value of previous stock of 
Ra. 10, 338. 76 the total cams to Re. 40, 585. 66 and the sales were worth 
Rs. 72, 468. 55. The balance was unexplained and it came to Rs. 31, 882/-. 
The Income-tax Officer had sdded Rs. 38,464/- and the Appellate Assistant 
Commissioner had sustained Rs. 31,464/-. The Tribunal without reducing 
any further amount confirmed the addition made by the Appellate 
Assistant Commissioner. Bat, at the same time, the Tribunal observed 
that the Income should be taxed under the head “business”, because it waa 
` earned from the salo of timber only. The Income-tax Officer was directed 
to tax it under head "business", : : 


11. In the Appeal before the Tribunal against the order imposing 
penalty, it wae contended on behalf of the acsessee that the penalty procec- 
dings were initiated by the Income-tax Officer and the penalty was levied 
by the Inspacting Assistant Commissioner on the footing that the acgessee 
hed concealed an income derived from undisclosed sources and introduced 
the same into the accounts in the form of sale of goods and that the very 
basis of the pznalty order ceased to exist, when the Tribunal found that 
the amount in question represented income from business, but not income 
from undisclosed sources. | 
| 12. Here before us, Mr. Mukherjee on behalf of the agsessec 
reiterates the sams very arguments. Accordingto him, the basis for the 
penalty proceedings having been altered, the Tribunal was not justified 
in upholding the order of penalty. In support of his arguments, he refers 
to the decision of this Court in the case of (1) Commissioner. of Income-tax, 
. West Bengal v. Ananda Bazar Patrika Р. Lid., 116 ITR 416. Thero, 

Their Lordships while disposing of the reference relied on the decisions of 
several other High Court te which we will make reference just now. 

13. Mr. A. K. Sen Gupta, appearing on behalf of the Revenue, 
points out that the facts of that case were quito distinct and as such could 
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bo distinguished. We also point out that in that case the question which ' 
came up for answer before Their Lordships was as follows :— : 

“Whether the Tribunal waa right in holding that the L.T.O. could 
not initiate or -levy penalty in respect of the enhancement made by 
the ААС 7?" 

In that case again the J.T O. completed the Hbi income as follows : losa 
of Ra. 4,951/- under.the .head “Business”, income of Res. 31,335/- under 
the head “Iusome from property” and an income of Rs. 1 85,963/- under 
the head “‘Other Sources”. - This last itém was arrived at by including . 
the sum of Rs 1,63.000/- from a credit of Rs. 2,50,000/- standing in the 
aecount of Saralabala Sarkar, grand-mother of the Managing Director of 
the assessoo. Thus bho I Т.О. treated that ‘this was the assossee' s income 
from undisclosed sources. 

^14 On appeal the AAC on the basis of ‘certain data relating to 

 oiroulato figures of the publication of the assessee as applied to the Audit 

Bureau of circulation, held that business income of Rs. 6,92,771/- had not 
been accounted (ог іп the. books of the assesses. Не held further that 
the said sum of Rs. 1,63,000/- added as income from undisclosed sources 
was a part of the said unaccounted business income. Tho AAC enhanced 
the assessment by Кв. 5,29 ,711/-. 

15. In that context of the matter it could be held that the basis for 
the initiation of the penalty proceedings had altogether been ‘altered. . As 
stated earlisr while disposing of the case Their Lordships made a reference 
to the decision of the Allahabad High Court. in the caso of (2) Commis- 

‚ sloner of Income Tax, U.P. v. Shadiram Balmukund, reported in 84 ITR 
183. Та this ease also the Appellate Assistant Commissioner deleted 
further cash credits in the assessce’s Account Book and after issuing a 
notice, of enhaacement he included а sum of Rs. 46,601 as income from 
undisclosed sources. Thereafter the Income Tax Officer made an order 
imposing penalty of Rs. 10,000/- under Sestion 28 (1) (c) of the Indian 
Income Tax Aot, 1922 taking into account the income discovered by the 
Appellate Assistant Commissioner as undisclosed income. 


i 16. In the second appeal from. tho: order imposing penalty tha 

Appellate Tribunal opened that the Income Tax Officer did not have the 
jurisdiction, when imposing penalty to take into account the amount 
added by the Appellate Assistant Commissioner. The entire penalty order 
could not be treated as severable. While upholding tho order the High. 
7 Court held on reference that the authority imposing the penalty could 
do во only on- being. satisfied in the course of proceedings ‘before it that 
"aga person had ‘concealed the particulars of his income or furnished inaccu-- 
rate particulars of his income. As regards the enhanced amount it was 
observed by the High Court, if the penalty could be imposed їп теврес& 
of that amount it lay within the jurisdiction of the App:lláte Assistant 
Commissioner because the amounts were discovered in the course of the 
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appellate proesedinge before him. It was for him then to impese the 
penalty if he was satisfied that the assessec had concealed the particulars 
of his income and had deliberately furnished inaccurate particulars of his 
income. The Income Tnx Officer was seized of the assessment proce- 
edings and i$ was not during the assessment proceedings that the sum of 
Rs. 46601 was disovered. | 

17, Next case relates to the decision of the Allahabad High Court 
in the case of (3) Commissioner of Income Tax, U. P. v. Dwarka Prosad 
Subhas Chandra, reported in94 ITR 154. The вате principle was also 
enunciated in this very case. 

18, Lastly, reference, was made to the decision of the Gujarat High 
Court in the case of (4) Commissionerof Income Tax, Gujarat v. Lakdhir 
Lalji, reported in 85 ITR 77. This case was distinguished from the earlier 
one. In this:case the Inspecting Assistant Commissioner proceeded on 
the footing that the aseessee had furnished inaccurate particulars of his 
income as distinguished from the conecalment of the particulars of the 
income. The notice issued by the Income Tax Officer on the strength of 
which the proceedings which ultimately were disposed of by the 
Inspecting Assistant Commissloner were commenced, started on the 
footing that there was concealment of income by suppression of sale of 
certain bags of garlic. Thus though the charge, was in regard to the 
concealment of particulars of the: income, the ultimate conclusion was 
based on the footing of furnishing inaccurate particulars of his income by 
the assesace. 

19. In the case before us, charge before the Income Tax Officer. 
was with regard to the concealment of particulars of income and that 
had been upheld by the Appellate Court, as the income from different 
sources. Thus the initiation of proceedings was made on the satisfaction 
of the Income Tax Officer as to the concealment of income. The charge 
of concealment of income was there though it was found by the Tribunal 
that the said income had not come from other sources but on business 
account from sale of timber. In this view of the matter, we cannot be 
in agreement with Mr. Mukherjee that the very basis of the initiation of 
the proceedings had been altered by subsequent finding of the Tribunal as 
to the head of income. 

20. Lastly, Mr. Mukherjee “ive argues that the assessee had not 
got reasonable opportunity of being heard as envisaged in Section 274(1) 
ofthe Act. This argument cannot hold good because of the fact that in 
the cases referred to above there was certain addition by the Appellate 
Assistant Commissioner and as such in such.cases there was necessity for the 
assessee of being heard afresh but in the present case there was no 
addition of income but only the source of such incoms had been altered 
In this view of the matter, no exception could be taken to the fact that 
after the disposal of the appeal the assessee was not given a furhter 
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opportunity of being heard as envisaged in Section 274(1) of the Act. 
Thus all the arguments advanced by Mr. Mukherjee cannot be sustained. 

21. Thus, on the basis of the findings of the Tribunal and on the 
principles of law discussed above weanswer the question по. 1 in the 
affirmative andin favour of the Revenue. 

There will, however, be no order as to costs. 

Questions nos, 2 and 3 are not pressed and as such we decline to 
answer. 

Mukharji, J.: I agree. 

А. S. G. 


[ORDINARY ORIGINAL CIVIL JURISDICTION ] 
Before Justice Mrs. Manjula Bose 
Deoision : September 19, 1979 
Parbati Shankar Seal & Anr. wees Plaintiffs 
Versus 

Subal Charan Seal ws... Defendant* 

 Licence—Family Settlement— Suit for ejectment on revocation of 
licence— Interpretation of Agreement dated 25.5.61. 

City Civil and Sessions Courts Act, 1953, Sch. I, Item 9— Proceeding , 
arising out of trusts and endowments—Extension of Jurisdiction of City 
Civil Court to entertain application u/s. 74 Trust Act— Whether n 
of High Court is taken away. . 

HELD: It appears that Section 74 of the Indian Trust Act contem- 
plates an application 10 be made to the principal court of civil Jurisdiction and 
the value of the subject matter of the present suit would admittedly be over 
Rs. 50,000]- as would appear from the trust deed in question annexed to the 
petition for appointment of the trustees, where in the value of the suit 
premises in 1937 is stated 10 be Rs. 15,000/-. Taking judicial notice 
of such a fact, it is held that the High Court had pecuntary jurisdiction to 
entertain the said application, as the subject matter of the sult exceeded 
Rs. 50, 000/- in value. Jurisdiction connotes the extent of the authority 
of a court to administer justice not- only with reference to the subject 
matter of the proceedings but also to the local and pecuniary limits of its 

Jurisdiction. The subject matter of the application under section 74 of the 
Trust Act was patently a proceeding arising out of trusts and endowments, 
which the High Court being a principal Court of civil jurisdiction was not 
incompetent to determine by deletion of Item no. 9 of the First Schedule 
of the City Civil and Sessions Courts Act, 1953 under the Amendment 
Act of 1959. By such deletion, the City Civil Court’s Jurisdiction to 
entertain such a proceeding was extended but Мз did not take away the 
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initial jurisdiction of the High Court to entertain such application where the 
subject matter of the proceedings was within {ts pecuniary jurisdiction 
and it'had Initfal jurisdiction to entertain such an application, 

The only aspect requiring consideration is firstly, whether the defen- 
dant is liable to be ejected from the suit premises on the ground of 
revocation of leave and licence alleged to have been granted to him by 

-the then trustees, namely, the original plaintiffs as pleaded, and secondly, 
1o ascertain the scope and effect of the Order dated 8.9.76 which is alleged 
to be void ab initlo and a nullity 

. HELD: From the letter dated 25.5.61 (Ext.J) it appears that 
there was a bonafide and genuine settlement between the father and the 
son (deft) in 1956/57, the effect whereof was to give exclusive possession 
of the rear portion of the sult premises to the defendant for his own use 
and occupation and for that of his family members, with a ylew to separate 
them from the rest of the family, and this cannot be said to be а personal 
privilege granted to the defendant alone. It is clearly and categorically 
mentioned in the said letter that “to maintain peace and order in the family” 
the rear portion of the premises was allotted to the defendant to enable 
him to Itve independently therein with his wife and children. It also 
appears therefrom that “the love and affection” the grandfather bore “the 
innocent children” of the defendant stood in the way of the original plaintiff 
no. I from driving out his son tn December, 1956 from the sult premises, 
which he had intended to do prior to the settlement being arrived at, and the 
settlement was thus not in the interest of the defendant alone but to the 
interests ef the children also, and they were intended to be benefited 
thereby. It further appears that the defendant and his family members were 

‘allotted the rear portion of the premises on the clear understanding that 
the defendant would be responsible for the “annual repairing of the portion 
at. his expense еіс etc." 

The substance and essence of the agreement which was in the nature 
of family settlement arrived at in consideration of love and affection, the 
settor bore his grand children and was intended to рш an end to all the 
disputes which hitherto before prevailed between the defendant on the one 
hand and his parents and other brothers on the other. By the agreement 
in fact certain obligations were thrust upon the defendant (although no rent 
was required to be paid) cuiting to the root of the matter and destroying 
а. case of bare personal privilege. 

The arrangement entered upon gave the defendant а contructual and] 
or equitable right short of a tenancy entitling him along with his family 
members to restde in the portion in his occupation and he ts not liable to be 
evicted therefrom. The other aspect of the matter, the arrangement entered 
upon being In the nature of a family arrangement, in the interest of social 
justice, and In the interests of the innocent grand children, tke Court fs 
inclined to support the same, particularly as thereby a genuine aitempt 
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was made to putan end to the then bitter relationship between the’. 
parties, which had even led to criminal cemplaints being lodged by one 
against the other. In this background, in an attempt to bring peace and 
harmony to the household, the father of his own free will entered upon an 
arrangement, with a view to resolving the disputes within the family and the 
same must be held final and binding on all parties, and the original 
plaintiffs are thus estopped and/or precluded from resiling therefrom. 
This arrangement which met with approval of the original trustees, 
.namely, exclusive possession of a portion of the suit premises given to the 
defendant with certain obligations Їз also binding on the substituted plaintiffs 
who admittedly seek to pursue the original cause of action and are not . 
seeking to agltate any independent right or new cause of action. ` Їп. the 
facts of the case, it cannot be held that the concept of leave and licence 
as urged by the plaintiffs ts applicable. 

The other contention raised that on the face of the allegations in the 
petition, the court ought not to have passed the order dated 8.9.76 and there 
was no scope therefor, is also untenable. If the court had initial jurisdiction 
it mattered not that an erroneous decision was given, even if held to be 
so. Till the said order.dated 8.9.76 is vacated in an Independent proceeding 
under the Indian Trust Act, 1882, the same remains operative and is binding 
on the parties and cannot be ignored nor challenged collaterally in a 
different proceeding, namely, in the instant suit for ejectment of the 
defendant. Аз such, the contentions of the defendant on the issue of juris- 
diction 1s rejected. In the circumstances, the order dated 8 9.76 being a 
valid and competent order, acted upon by amendment of plaint, the 
substituted plaintiffs are entitled to proceed with the suit. 

Cases referred to :— 

(4) Nattonal Provincial Bank Ltd. v. Ainsworth, (1965) AC 1175 
(2) Kale & Ors. v. Deputy Director of Consol ation & Ors., AIR 1976 
SC 807 
(3) Maturi Pullalah v. Maturi Narasimham, AIR 1966 SC 1836 
(4) ‘Associated Hotels of India Eid. у. К.М. Kapoor, AIR 1959 
SC 1262 
(5) Durjendra Krishna v. Ron AIR 1953 Cal 147 
(6) Bannister v. Bannister, 1948 (2) All ER 133 
(7) Bintons & Anr. y.- Evans, AIR 1972 (2) All ER 70 
(8) Officlal Trustee & Ors. v. Sachindra Nath Chatterjee & Anr., 
AIR 1969 SC 823 
(9) Kiron Singh & Ors. v. Chaman Paswan & Ors., AIR 1951 SC 340 
(10) Anisminic Ltd. у. Foreign. Compensation Commission & Anr., 
1969 (1) All ER 208 
(11) M. L. Sethi v. Shri R. P. Kapur, AIR 1972 SC 2379 | : 
(12) Moran Mar Basselios Catholicos & Anr. v. Most Rev. Mar Poutose 
Athansius & Ors., AIR 1954 SC 526 
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(13) Ledgard v. Bull, 131A 134 

(4) Hridaynath Roy у. Ram Chunder, AYR 1921 Cal 24 

(15) Malkanjee v. Narahari, 271A 216 

(16) P. Bhaskaran & Ors. v. Indian Iron and Steel Co. Lid. & Ors., 
71 CWN 302 

417) Board of Revenue v. Ansari, AIR 1976 SC 1813 

(18) В. M. Lall by his legal representatives v. Mís. Dunlop Rubber 
Company, AIR 1968 SC 175 

(19) Srinivas v. Ramnivas, AIR 1951 SC 177 

(20) Bibi Siddique Fatema v. Syed Md. Hassan, AIR 1373 SC 1373 


Bijoy Bachawat, Ajoy Mitra and Pinaki Ghosh 000 ce fOr Applicants 
T. K. Biswas and Sibaji Mitra : 80 ee for Defendant 


The judgment of the Court was as follows :— 


This suit instituted on April 20, 1962 by Radheshyam Seal and 
Sabitri Seal aa Trustees (both since deceased), inter alia, for eviction of 
the defendant from premises No. 4 Krishna Behari Sen Street, Calcutta, 
arises out of unfortunate disputes between parents and son. 


2. In tho plaint it is, inter alia, contended that Radheshyam Seal, 
the owner of the suit premises, Бу 'а deed dated September 1, 1937 settled 
certain properties, including the suit property upon trust and appointed 
himself and his wife Sabitri Seal, the Trustees thereof. It is contended 
that since execution of the said deed of trust the suit premises vested in the 
plaintiffs as Trustees and at ail material times they acted as such. The said 
Trustees Radheshyam Seal and Savitri Seal а% the request of the defendant 
in or about January, 1957 allowed him to live in the rear portion of the 
sult premisea, mere particularly described in paragraph 4 thereof, and 
since the said time the defendant ів residing therein with leave and license 
of the trustees. By Solicitor’s letter dated December 5, 1961 the plaintiffs 
cancelled and revoked the leave and licence granted to the defendant and 
called upon him te quit and vacate the said back portion and make over 
vacant and peaceful possession thereof to the plaintiffs, which the defen- 
dant failed and neglected to do. The plaintiffs claim Rs. 348/- by way of 
damages at the rate of Rs. 3/- per day for use and occupation of the said 
portion from January 5, 1962 to April 30, 1962 and also claim possession 
of the suit premises, | l 

3 Radhestiyam Seal the orignal plaintiff No. 1 died during the 
pendency.of the suit om June 25, 1962 leaving Smt. Seal, his wife as the 
sole surviving trustee, and the plaint.was accordingly amended by order of 
September 7, 1962. Ор or about February 26, 1975 tho original plaintiff 
No. 2 Smt. Sabitri Seal died, and by an order dated September 8, 1976 the 
present plaintiffs, the two other sons of the original plaintiffs were 
appointed new Trustees. It is contended that upon the death of Sabitri 
Seal and upon appointment of the plaintiffs as new Trustees they become 
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entitled to proceed with the suit, and that by deeds dated December 28, 
1956 and December 10, 1962 the entire trust catate devolved on the present 


plaintiffs ag trusteos. 
4. In the written statemans filed by the defendant whilst admitting 


Radheshyam Seal to be the owner of suit the premises, and whilst accepting 
tha? a Trust had been created by him as stated in the plaint, it'is contended 
that since January 1957, the defendant had been in exclusive possession of 
the first floor of the suit premises as a tenant and it is denied that he hac 
been residing therein with the leave and licence of the plaintiffe. It is 
further urged thatas a beneficiary under the Trust Deed of September 9, 
1937 the defendant hasa valuable and substantial interest in the trusi -` 
property including the suit premises. It 1s contended that at the end of 
1956 sharp disputes between the defendant on the one hand and his 
parents and/or his two elder brothers (the present plaintiffs) on the other, 
were settled by an agreement entered upon.in January 1957, whereunder- 
the defendant agreed to pay one third of Corporation Taxes and Electric 
Bills of the entire premises and in consideration thereof the original 
plaintiffs leased out she first floor of the premises to the defendant. 

5. While admitting receipt of the plaintiff’s Solicitors letter dated 
December 5, 1961 it is denied that the defendant is staying at the sult 
premises under any alleged leave and licence. It is contended that the 
purpoted revocation of the alleged license was illegal, invalid, inoperative 
aod not binding on the defendant. 

6. Inthe additional written statement filed by the defendant on 
January 30, 1979 it was inter alla contended that the original plaintiffs 
held the trust proparues not. as owaers but as trustees for the benefit of 
the beneficiaries, their three sons, and that after the death of Radheshyam 
Seal aad Sabitri Seal, the Trust created by the deed dated September 1, 
1937 was extinguished uader Sec. 77 (a) of the Indian Trust Act. Qa 
their death, tho Trust property having vested upon the three beneficiaries, 
the ‘iesiant’ suit had abated, and tho right to sue did not survive after 
their doath. It is urged that the present plaintiffs being the benoficiaries 
are not entitled in law to be substituted as plaintiffs, and. that after the 
death of the original plaintiffs the suit property haviog vested in. their 
three sons us beneficiaries a partition suit No. 729 of 1977 has been insti- - 
tuted by the defendant, which is still pending. It is contended that. the 
order dated September 8, 1976 whereby the plaintiffs have been appointed | 
- trusiess is void ab initio, аз the Court had no jurisdiction to appoint a 
beneficiary whose interest is in conflict with another beneficiary аз a 
trustee. ` It ig further alleged thai the deeds of appointment dated Decem- ` 
ber 28, 1956 and December 10, 1962 are sham and colourable documents, 
the validity whereof has been challenged by the defendant їп the partition’ 
suit. Іа any evens, the original plaintiffs not having relied upon the said 
desds when this sujt was caused to be instituted by them on April 30, 
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1962, the present plaintiffs cannot in the garb of an amendment add a new 
cause of action by introducing new facts. 

7. An additional written statement was filed by the substituted 
plaintiffs inter alia alleging that by the deed of appointment dated 
December 28, 1956, the defendant has ceased to be a beneficiary. It is 
further denied that the Trust stood extinguished and/or that the said 
trust properties have vested ів the defendant. It is aiso denied that the 
said order dated September 8, 1976 is void ab initio and/or not binding 
on ‘the defendant ac alleged. 

8. The following issues were raised and zettled at the trial : 

Issues: 

1. Is tho defendant residing in a portion of the suit premises with 
leave and licence of Radheshyam Seal and Smt. Sabitri Seal as alleged іп 
paragraph 4 of the plaint? / 

2. Since January 1957 did the defendan$ have exclusive розвеғвіоп 
of the first floor as tenant as alleged іп paragraphs 4 and 8 of tho original 
written statement ? 

3. After the death of Radheshyam Seal and Sabitri Seal did the 
trust properties vest in the three sons of the Trustees and is the defendants 
beneficiary thereof under the Deed of Trust dated September 1, 1937 ? 
| 4. Аге the provisions of the Trust Deed void and has the Trust 
extinguished itself under sections 77(а) and (b) of the Indian -Trust Act, 
1882 and/or апу grounds вз alleged іп paragraphs 2 and 11 of the addi- 
tional written statement of the defendant ? 

5. Are the substituted plaintiffs not entitled to proceed with the 
suit against the defendant ac alleged in paragraphs 3 and 12 of the addi- 
tional written statement  , 

6. Is the order dated September 8, 1976 void ab inition ав 
alleged in paragraph 9 of the additional written statement ? 

7. Gan the substituted plaintiffs rely on a new cause of action 
not pleaded by the original plaintiffs and claim  deoree on the basis of 
the deeds dated December 28, 1956 and December 10, 1962? 

8. To what reliefe, if any, are the plaintiffs entitled ? 

9. It was recorded that Mr. Sibaji Mitra, Counsel on behalf of 
the defendant wanted to raise an issue on adverse possession which plea 
this court disallowed as this was not the cass made out by the defendant 
in his original written statement filed on Juno 18, 1962, and in fact, in the 
said original written statement the defendant claimed to; have exclusive 
possession of the premises ап а tenant on the besis of the allegation made 
in paragraph 4 of the original written statement. In shat view of the 
matter, the court did not allow any issue to be raised on adverse posses- 
sion, which was broughtin by an additional plea in the additional 
written statement filed by the defendant as late as on January 30, 1979, 
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| 10. After the above issues wero raised, Mr. Biswas appearing om 
behalf of tho defendant on instructions submits that he is giving up Issue 
No. 2 to the oxtent that ho will not press his claim as a tenant as alleged, 
in paragraphs 4 and 8 of the original written statement. 


11. Parbati Sankar Seal, the present plaintiff no. 1 and the eldest 
воп of the late Radheshyam Seal was the only witness who offered himself 
for examination, whereas the defendant examined himself, his wife Basantt 
Seal and their eldost воп, Sujit Kumar Seal. - It is however not necessary 
to discuss their respective evidence in detail and it is sufficient to note 
that the undisputed facts emerging therefrom are that since 1956-1957 
there were bitter relationship between the father, the mother and the 
two present plaintiffs on the one hand, and the defendant on the other, 
leading to police complaints being lodged by the father against the defen- 
dant son, and the defendant against his brothers. Radheshyam Seal at 
one tims also sought protection of а superior officer of the department 
where hia воп -was employed namely one Mr. М.А. Siddique, Senior 
Deputy Accountant, General Posts and Telegraphe, Calcutta, and by а 
letter dated May 25, 1961 (Ex.J) made a grievance to him of the disorderly 
conduct of the defendant and requested his intervention in the matter. It 
ia not in dispute that such quarrels led the father at the instance of relation 
‘and friends to separate the defendant from the rest of his family in Decem- 
ber, 1956 or early 1957, and that tho defendant along with his family 
members wero put in exclusive, separate and independent occupation of 
the rear portion of the ground and first floors of the suit premises, having 
a separate ontranco and a separate staircase, and since the said time the 
defendant is in possession thereof. By Ex, NI the letter dated 5.12.61 
he is sought to be ejected from the said portion of the suit premises on 
the ground of revocation of leave aad license to reside therein. I$ із 
‘also not disputed that Radheshyam Seal the sole owner of the suit pre- 
mises conveyed the same unto himself and his wife the original plaintiffs 
as trustees pursuant to a Deed of Trust executed by him on September 1, 
1937 (Ex. A) in consideration of love and’ affection for his wife, and 
` children. 

12. Mr. Т. К. Biswas, learned Counsel for the defendant has 
contended, that the concept of leave and licence ія not at all applicable 
to the facts of the onse as : — 


(i) By the deed of trust dated September the Ist, 1937. (Ex A) 
«ће settlor namely the original plaintiff No. 1 divested himself of inter alia 
ће suit property and the same was transferred and conveyed unto himself 
‘апа his wife the original plaintiff No. 2 as trustees for the purpose and/or 
-use -of the trust, namely, for the benefit of their sons and grandsons. The 
beneficial interest thereof thus vested in that three sons of the settlor the 
moment the trust deed was executed The trustees, as persons in posses- 
sion of the.Trust,have no right or authority to treat trust property as 
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- their own. Reliance is lead on (a) B.K. Mokherjec’s Hindu Law of 
Religious and ‘Charitable Trust, 3rd Edn. at pagea 4 and 5, (b) Hanbury's 
Modern Equity, 8th Edn. page 110 and to (c) Sections 52 and 53 of Ease- 
ment Act of 1882 wherein the definition of licence is only made 
attributable to ап owner. 

(ii) Trustees have no power- to divest a tena Reine of his vested 
interest in the suit premises and cannot eject him therefrom, the same being 

& trust property ; : 

(ili) The concept of leave ad епо ів alia unknown to the 
personal laws of the Hiadus. Under the Dayabhaga system of Hindus 
Law by which the parties are admittedly governed, Radheshyam Seal no 
doubt was the absolute owner and had the right to disinherit his heirs, 
but in a joliot and undivided Hindu Family it is’ the privilege of all 
members to-reside in the-dwelling house ая a natural condition of Hindu 
Society and severance of the Hindu Joint Family-can only take -placo upon 
disruption. Mere separation ia food and mess does not connote any 
disruption of the jolnt family. The initial. induction of the defendant in 
the suit premises was by virtuo of his status as а son born into the said 
family. For the proposition that by virtue of his status the defendant has 
a right to reside at the suit premises, reliance is placed on (1) Nasional 
Provincial Bank Ltd. v. Ainsworth, reported in (з) Appeal cases 1175 at 

‚1177. is that case the court, inter.alía, held :— 

“a wife has a right to be in’ occupation of: the ‘matrimonial -home 

‚ by virtue of her status asa wife and not by virtue of any leave or 
licence of her husband." 

(iv) It being admitted that certain disputes -between family 
members were settled on the basis of an agresment entered upon during 
‘the end of 1956 and/or early 1957 there is no. scope for expounding the 

. doctrine of leave or licence. As such the agreement ів binding on the 
original plaintiffs as a family arrangement and they and/or the present 
plaintiffs are precluded from ejecting the defendant from the nuit premises. 
Ia support of this proposition, reliance ia placed upon (2) Kale and Others 
v. Deputy Director of Consolidation and Others, reported in A. I. R. 1976 
S. C. 807. Itis centended that Ех. J, the letter dated May 25, 1961 
written in the hand of the original plaintiff No.1 fully corroborates the 
case of a family settlement and this has also been admitted by the plaintiff, 
Parbati Seal in questions 124 to 126. Admittedly, it is the case of both 
"the parties that there were serious disputes betweon father.and son. Any 
arraagement thus arrived atin settlement оѓ. висћ disputes із final ‘and 
binding on the parties to the settlement. In the Supreme Court decision 
cited.the Court’ discussed and reviewed several discussions at length on 
the value of a family arrangement and the respective obligations of parties 

- thereunder and held that if the same was entered upon with a view to 

settle disputes once and for all in order to buy peace ‘of mind and bring 
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&bout-complete harmony amd good will, euch an arrangement will be 
governed by a special equity. Reliance ів also placed on Kerr on Fraud, 
7th Edition (1952) P. 364, and (3) Maturi - Pullaiah v. Maturi Narasimhan, 
reported in A. 1. R. 1966 S. C. 1836. 

© (v) Exclusive possession by the defendant ls also a ЖБИ factor 
which raises a presumption in favour of the defendant that he is not a 
licencee as urged by the plaintiffs; Reliance is placed on (4) Assoclated 
Hotels of India Ltd. v. R. N. Kapoor, reported in AIR 1959 SC 1262. 
In this case the issue was-whether the defendant was a lessee or а 
licencee and the court held, inter alia, that if a party gets exclusive 
possession of the property, prima facie he ів considered to be a tenant 
and if the document only permits another to make use of (ће property 
of which the legal possession continues with the owner, it Is a licence. 
For the same principles reliance is also placed on (5) Dürfendra Krishna v. 
Kesham reported in AIR 1953 Cal. 147; 

(vi) Alternatively it is contended that the agreement entered upon 
in 1956 created a contractual licence in favour of the defendant and he 
has -an equitable interest in the land as an occupier Та support thereof 
(6) Bannister v. Bannister, reported in 1948 (2) All. ER 133 is cited. 
In that case the Court, inter alia, held that an oral undertaking by a 
plaintiff purchaser to permit vendor to occupy a cottage rent: free, created 
а constructive trust and such oral undertaking created a life interest in 
favour of the defendant, determinable on the defendant's ceasing to 
live therein, and as such the plaintiff was not entitled to an order for 
possession. For the same proposition (7) Binions and Anr. v. Evans, 
reported in AIR 1972 (2) All ER 70 is cited. | 

13. On the question of validity of the order of September 8, 1976 
and on the issue as to whether the plaintiffs are entitled to proceed with 
the sult against the defendant, Mr. Biswas submitted that the said order is 
void ab initio and a nullity. It is urged that where jurisdiction is limited 
and court is not competent to passan order, such an order if passed is 
void. Reliance is placed on (8) Official trustee and Ors. v. Sachindra 


Nath Chatterjee and Anr., reported in AIR 1969 SC 823. -In that: case it 


was, Inter alia, held :— 

“What ів relevant is whether he shad the power to grant the relief 
asked for in the application made by the settlor. That we think is 
the essence of the matter. It cannot be disputed that if it is held thas 
the learned Judge had competence to pronounce on the issue presented 
for his decision then the fact that he decided that issue ШеваПу оғ 

. incorrectly, is whelely besides the point.” 

14. My attention was also drawn фо the records of the court namely 
the petition for. appointment of a trustee under Section 74 of the Indian 
Trust Act and particularly to paragraphs 16 and 17 thereof wherein the peti- 
tioners claimed absolute beneficial interest in the three trust properties by 
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virtua of certain doeds attached to the. petition. Relying on this peti- 
tion Mr. Biswas contends -— 

(a) that on the face of this petition the court should not have 
appointed trustees under section 73 of the Tadian Trust Act, as it was 
alleged therein that the entire beneficial interest had devolved on the 
Petitioners and that the trust had come to an end, 

(b) the trust property being admittedly outside the jurisdiction of 
tbe court no leave under clause. 12 of the Letters Patent. should have been 
granted, and, 

(c) that trust deed attached to the petition showed that the 
property was valued at Ro. 15,009/- only, and the court had no pecuniary 
jurisdiction in the matter. 

15. Placing reliance on (9) Kiron Singh and Ors, v. Chaman 
Paswan and Ors., reported in AIR 1951 S. C. 340 it is contended that if 
the order is а nullity the same may be challenged at any time. Іо that 
саве the court, inter айа, having found that the decree passed was without 
jurisdiction and a nullity held that the invalidity thereof ceuld be set up 
whenever and wherever it із sought to be enforced or relied upon. It is 
urged further that if the court takes into consideration a factor which it 
has no right to take into account, such a decision is a nullity. In support 
of this proposition reliance is placed оп (10) Anisminic Ltd v. Foreign 
Compensation Commission and Anr., reported in 1969(1) All. Н. К. 208. 
It is contended that if the deeds annexed to the petition had been taken 
into consideration, no trustees could have been appointed as the allegations 
were that the trust had come to an end. As such, it is contended that - 
the court on the face of the allegations, had no power to appoint trustees. 
- For the same proposition reliance is pleed on (11) M. L. Sethi v. Shri 
R. P. Kapur, reported in AIR 1972 8C 2379 which dealt with the concept 
of jurisdiction by holding that any error of law сап be reckoned as 
jurisdictional and inter alia held that this was "'perllously close to saying 
that court has jurisdiction if the decision is right in law but none if it is 
wrong.” 

16. qmm the trust deed (Ex. А) and placing reliance on Art. 
398 of Mulla's Hindu Law, 14th Edition p. 479 it is next contended (i) 
that the special power of appointment is unknown to Hindu Law (ii) 
alternatively, if held that the defendant has no right to reside in the anit 
premises the beneficia! interest in favour of his son is accelerated, and the 
defendant residing at bis son's residence is not liable’ to be jected there- 
from. Reliance is.placed om Keeton "Law of Trust", 9th Бап, (1967) 
page 333 which relevant passage reads :— 

“Tt has long been an established doctrine іп the law of wills that 
where there is à gift in. remainder falling upon a life interestand the 
life interest fails to take effect e. g. by disclaimer, then the remainder 
is accelerated and the beneficiary is entitled to it forthwith." 
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,17. Lastly placing reliance on (12) Moran Mar Basselios Catholicos 
and Another v. Most Rev. Mar Poulose Athanslus and Ors., reported in 
AIR 1954 S.C. 526 it is urged that no decree for ejectment can be passed 
in plaintiffs’ favour unless first established they have title to the suit 
premises. The original plaintiffs hot being the owners of the suit premises 
Ex. NI the letter of revocation issued on the basis of ownership is bad, 
and of no effect. : : Р 

18. Mr. Bachawat learned Counsel for the plaintiffs on the 
otherhand relying on the admitted facts, namely, that the original plaintiff | 
no. ] Radheshyam Seal was the. owner ofthe suit premises and that on 
September 1, 1937 a trust deed was executed by him in respect thereof, 
contends that by this deed the settlor conveyed ond/or transferred the 
trust properties.unto himself and his wife as trustees and since ‘the said 
date the suit premises vested in the original plaintifs ав trustees and they 
had Interest therein as legal owners and as such were necessarily competent 
both to grant and revoke leave or licence to the defendant to reside 
therein. It is in evidénce that in 1956/1957 there were great disputes between 
the father and son which fact is also admitted in paragraph 7 of the written 
statement. This Court is really not concerned with the magnitude or 
nature of sich disputes admittedly settled on the: basis of an arrangement 
whereunder the defendant was allowed to reside іп a separate portion of 
the suit premises, and such permission ‚жав given by the father asa 
personal privilege to the son on the basis of a bare licence and nothing 
further. ` In the facts of the instant case it is thus for the court to ascertain’ 
the Intention of the parties when considering the agreement entered upon 
in 1956-1957. И is pointed out that in the written statement’ the defence 
taken had been that such an agreement resulted in a tenancy right created 
in favour of the defendant which -plea was ultimately nov’ pressed. It ів 
contended that the arrangement entered upon for a peaceful existence not 
having worked out, the father was constrained to address Ex. J. dated 
May 25, 1961 to a superior officer of the Posts & Telegraphs Deptt. and 
the same is an important plece of evidence requiring careful scrutiny to 
ascertain the real intention of the father ip allowing the defendent son to 
reside at the suit premises. In fact the letter reveals the" nature of the | 
interest granted to the defendant, and a careful reading of the same makes 
it abundantly clear that it was only a bare licence granted to the defendant 
for the reasons stated in the said letter. Itis urged that the- arrangement 
and/or agreement as récorded in the said letter should be construed as a 
bare personal privilége-granted to the defendant con to stay in the suit. 
premises upon certain conditions, namely, although not required to pay 
rental charges therefore he was required to pay for -the repairs of the 
portion occupied by him and other expenses, such as taxes and electricity. 
Placing reliance on Ex. J it is contended that the letter shows that the 
original plaintiff No. 1 initially had every intention ¢o ousi the defendant 
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from the house and it was only ai (ће intervention of а few relatives and 
friends that this course of action was not finally pursued. The obligation 
to pay for the repairs and other expenses being a mere licence fee, did not 
create any Interest In the suit premises in favour of the defendant. 

19. Ор issue No. б, as to whether the order dated September 8, 
1976, is a nullity, it із contended that there is no bar in appointing a 
beneficiary as a trustee under Indian Trust Act. Placing reliance on 
Sec. 10 of the Indian Trust Act is contended that any person who is 
suljuris and capable of holding property is competent to be appointed а 
trustee and there Їз, in any event, nothing on record to show that the 
rights and duties of the trustees conflicted with that of the beneficiaries. 
In this context reliance was placed on Lewin on Trust, 16th Edn. page 4 
and page 421. ` к І . 

20. It is next contended that under the trust deed Ex. ‘A’ the 
heirs and legal representatives of the last trustee were competent to 
appoint trustess in writing, and it із nobody's case that any such trustees 
bad been so appointed. Ав such, on the death of the last trustee the 
Court was empowered to fill up any vacency on an application under 
sections, 73 and 74 of the Trust Act. Section 73 of the Indian Trust Act 
‘does not specify as to the persons who are competent to be appointed 
trustees, and merely provides for vacancies to be filled up in terms of tho 
said section. The cases relied upon are thus not applicable as it ig not 
a case of initial lack of jurisdiction and what was really sought to be 
urged is that the court should no$ have passed the order made on the basis 
of the allegations in the petition and/or that the order was erroneous on 
the facts pleaded. The decisions relied upon by Mr. Biswas іп апу even? 
relate. to considerations in respect of decisions of an inferior tribunal and 
in that background it was held that if anything extraneous was taken into 
account by it, the same wasa nullity. “Where however the court had both 
pecuniary and territorial jurisdiction, the order passed could not be a 
nullity. although the same may ultimately be found to be erroneous. 
In support of this proposition reliance ів placed on (13) Ledgard v. Bull 
reported in 13 IA 134 and 135. In that case instead of filing a suit in the 
Court of the learned- District Judge who alone had jurisdiotion to entertain 
the proceedings the same was wrongly flled in the court of the Subordinate 
Judge and the court, inter alia, held this defect and/or lack of initial 
jurisdiction.could not be cured by any subsequent transfer. The ratio of 
the case being that if the court had no inherent jurisdiction in the matter, 
no amount of acquiescence nor the fact of the defendant having submitted 
to jurisdiction would confer a tribunal with. the jurisdiction which the 
court did not initially possess. Next case relied upon was (14) Hridaynath 
Roy v. Ram Chunder reported in AIR 1921 Cal. 24 in which ease the 
question before the. Full Bench was whether the order of the District 
Judge was without jurisdiction and a nullity, and the court in its findings 
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made a distinction between TE existence of jurisdiction and exercise of 
jurisdiction, and, ínter alia, held that only an erroneous exercise ‘of 
jurisdiction would not render ап order a nullity. Also relied upon was 
the decision (15) Malkanjee v. Narhari reported in 27 IA 216, wherein the 
court held— 
“A court has jurisdiction to decide wrong as well as right. If -it 
‚ decides wrong, the wrongful party can only take the course presented 
by law for setting matters right, and if- that course ів. not taken the 
decision however wrong, cannot. be disturbed”. ` 

21. The three decisions cited are distinguishable and not applicable 
to the facts of the instant suit as in AIR 1969 S C. 823 (supra) the 
High Court had made an order in an originating summons matter 
which clearly the court had no power to do- under chapter XIII of the - 
High Court Rules and thus the same was held, infer alia; to have been 
passed without initial jurisdiction. The second case cited "Anisminic's case 
(supra) is a decision of an administrative tribunal, which isa quasi-judicial 
authority and the court was notcalled upon to consider the jurisdiction of. 
a chartered High. Court. The ratio of AIR 1972 S C. 2379 (supra) on the 
otheihànd is that the High Court had no power to interfere with orders 
passed by the subordinate Court other than ‘the limited powers provided in 
Section 115 of the Civil Procedure Code and in that context the judgment — 
in "Anisminic's" case was merely noted. It 1s contended that the order 
oí 8th. Septémber, 1976 since drawn up, completed, filed, and aoted upon. 
is very much binding on the patties. The plaintiffa have been substituted 
- as trustees in place and stead of the original plaintiffs and their names” 
have accordingly been incorporated in the amended plaint. As such, itis. 
nota сазе where the court lacked initial jurisdiction to pass an ordei ў 
Тһе application was admittedly one made under sections 73 and 74 of 
Indian Trust Act io which application the defendant himself ` invited the 
decision of the court for the appointment ofa sew trustee although con- 
tending that the plaintiffs should not be so- appointed. - 

22. itis next contended that this court is not really required: to 
constiue the truat deed, Ex. A, and in fact it is not necessary so to do, as 
the only issue requiring: determination ів whether leave and licence had 
been granted by the original plaintiffs to the defendant and that ‘they 
were incompetent to grant such leave and licence is not a case made out - 

іп the pleadings nor any issue has been raised’ thereon. The principal 
point for consideration herein therefore 1, whether the defendant is 
residing in the suit premisea with the leave and licence of the ofiginal. 
plaiotiffs and/or under апу higher right as claimed by him. Placing 
reliance on section 57 of the Easement Act, 1882 itis contended that a 
‘licence means a grant from one person to anether in respact of a permissive 
enjoyment of the property without creating any interéss therein and 
which enjoyment would be "unlaw:ul but for the permission granted. . 
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23. П із submitted that in considering as to whether a licence had 
béen granted to the defendant it is pertinant to ascertain the intention 
of Radheshyam Seal in permitting the defendant to reside іп the suit prmises 
under the agreement of 1956/1957 and such intention is; to be gathered 
from Ex. J. the only document recording such agreement, and further 
from surrounding circumstances. Placing réllance on (16) P. Bhaskaran 
& Ors. v. Indian Iron and Steel Co. Ltd. & Ors., reported in 71 CWN 302 
it is contended tha$ intention of the parties is the golden rule to ascertain 
the nature of agreement. A licence coupled with an interest, or a con- 
tractual licence, no doubt, cannot be revoked but a bare licence is revocable 
on death or by revocation. Construing the contents of Ex. J, it ig con- 
fended that in the instant case ít is nothing more than a bare licenco 
namely, a personal privilege granted to the defendant to residein n 
portion of the suit premises. Itis further argued that the defendant was 
merely permitted to stay in the portion allotted to him and it was open to 
the original plaintiff No. 1 to oust him therefrom at his discretion. In 
fact the letter shows that the original plaintiff No. 1 being displeased with 
the behaviour of his son, had intended to throw him out, but love and 
&ffection for the grand children prevented him from pursuing such a 
course of action. Мог does Ex. J show thatany rightin the land was 
transferred to the defendant which alone could have given him any higher 
right than a bare licence. In this context reliance was placed on (17) 
Board of Revenue v. Ansarl, reported in AIR 1976 SC 1813. In that case the 
court distinguished between a lease and a licence and held a licence did not 
create an interest in the property whereas a lease did. The court Leld, 
inter alia, that for the purpose of deciding whether а particular grant 
amounts, to a lease or a licence, it ів essential to look to the substance and 
essence of the agreement and not to its form. 

24. It is next contended that under the Dayabbaga School of Hindu 
Law under which the parties are governed the son has no right of 
residence at all. In fact an adult son does not even have the right of 
maintenance. As such, the defendant's occupation of the premises without 
permission of the trustees became unlawful the moment leave and licence 
to reside therein was revoked by Exhibit Nl. For tbe came proposition 
reliance is also placed on (18) B. M. Lall by his legal representatives v. 
M/s. Dunlop Rubber Company, reported in AIR 1968 SC 175. In that 
case construing the agreement the court held that in the light of surround- 
ing circumstances, the deed operates ав a lloence and not as a tenancy os 
it created no interest in the land -but merely gave a personal privilege 
“to a servant to occupy the premises for the greater convenience of his 
work. 

25. The judgment relied upon by the Counsel for the defendant 
reported іп AIR 1959 SC 1259-1262 (supra) is also of no assistance, 
as it merely laid down that the intention is to be ascertained from the 
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facts of the case and if it found that no interest had been transferred it, 
could not be said that the same was anything but a licence. ‘Similarly, 
AIR 1953 Cal. 147 is also of no ‘assistance. Relying on the decision ` 
P. Bhaskaran and Ors. v. The Indian Iron and Steet Сө. Lid and | Ors. 
reported in 71 CWN 302 it is contended that the obligation: imposed upon 
the defendant to pay for repairs of the- house did not mean thereby that 
there was any transfer of an interest in land to him, and in any event the 
issue as to tenancy had been given up and nod pressed at the time’ of 
trial. Thus on the basis of the decisions cited and applying the principles ` 
enunciated thérein as laid down by tho highest court of the land, the court 
{в to look into the background and the conduct of the parties and ascertain 
therefrom as to what was the Intention of the settlor. It is undisputed 
that there was the intention of the settlor. .It is undisputed that there was 
extreme bitter relationship between father and son and the father had 
indicated that he desired the son to leave the house immediately. In this 
background it is necessary to determine whethor the father's intention under 
the arrangement and/or agreement could have been to transfer any interest 
in the property to the defendant? Exhibits T, R, U, V and Ware also 
documentary evidence on record which show that the father was through- 
out aggrieved and thoroughly dissatisfied with the conduct of the defen- 
dant necessitating police complaints to be’ lodged by him Placing reliance 
on the evidence of the plaintiff No. 1 in questions 125, 127,140 to 142,143, 
156 and 200, it is contended that the defeadant was permitted to occupy a 
separate. portion of the suit premises with leave and licence remained 
uncontradicted as there із. no cross examination thereon.’ Reliance was 
placed on Qs. 91 to 96 of the defendant to show that he was not claiming 
any right in the suit properly except as a beneficiary. The defendant's 
wife in question 37, 45 and 47 and also ihe defendant in question 327 
admitted that he was given leave and licence to stay in the- premises. Oa 
the totality of tho evidence therefore, there is evidence that the permission 
given was & bare licence and nothing further. The contention that 
the defendant had a right to reside in the suit premises by reasons of his 
status as a “son” -is not borne out by pleadings nor any issue raised 
thereon, and submisions from the Bar on: this aspsot of the matter 
should- not be considered and in any event net tenable in fact and/or 
inlaw. Ths judgment cited on this aspact has no application as the same 
were decided maioly on the interpretation of particular statutes. 
The right of the-wife to reside in a matrimonial home is a right conferred 
on her because of consortium and it isa special right conferred to the 
wife under tho'statute. - Reliance was placed on Bromley’s Family Law, 
4th Edn. 386 wherethe learned author had considered that the right - 
of & wife was to reside in the matrimonial home ‘alone and did 
not affect any other properties. 1972 (2) АП Е К. 70 (supra) cited із also 
distioguishable as in that case there was a licence given by a contract фо live * 
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in Ње particular premises for a particular term and in that context the 
plea of the defendant that she was not liable to be evicted therefrom was 
upheld. It is nobody' 8 case in the instant proceeding either in tho pleadings 
or from the witness box that the defendant: was given a right of residence 
for life or for a particular term. 1948(2) All ER 133 cited is also not 
applicable. In that case there was an oral undertaking to allow the 
defendant to reside in the premises for her life time and the concept of 
trust was brought in and the court came to the conclusion that equity 
should leen in favour of the agreement. The submissions made that the 
defendant had acquired beneficial iaterest in the preperty, cannot also be 
sustained. None of the sections of the Indian Trust Act relied upon, are 
relevant for the purpose of showing that if a licence is created by а trustee 
the same із not revocable. I$ wae lastly contended that the question of 
family arrangement also should not be permitted to be agitated as family 
arrangement is a question of fact which is required to be pleaded. Nor is 
there any suggestion to &he plaintiffs that there was a family arrangement. 
It is contended that agreement and family arrangment are not one aud the 
same thing and there is no issue on the point of family arrangement and 
arguments on this basis cameasa complete surprise. On revooation of 
licence it ig contended, that it mattered not if the lester had described the 
original plaintiffs as the owners of ihe suit promises and in any event filing 
of a suit was an act of revocation and/or termination of the permission 
granted. On the aspeot as to whether the plaintiffs are entitled to be 
substituted, it is contended that the order of Court having been acted upon 
and leave having been granted to the plaintiffs to continue she suit they are 
proper parties to the proceedings. 


26. In reply, Mr. Biswas learned Counsel for the defendant oon- 
tended that all necessary facts had been pleaded in the plaint and it cannot 
be said that a` case of an agreement had not been made out in the 
pleadings. Placing геПапое on,Order 6 rule 2 of the Civil Procedure 
Code it is contended that every pleading must stato facts and not law. 
Order 8 rule 5 thereof requires a specific denial to be made of the facts 
pleaded. This being the law, it has been sufficiently pleaded that there 
was an agreement in 1956 although alternative pleadings which are 
permissible in law has also been raised. It is contended the fact of an 
agreement having been pleaded it is sufficient for the court to infer there- 
from that the said agreement was by way of family arrangoment the legal 
term given to such an arrangement. Itisan admitted case of both the 
parties that provions disputes between the members of the family had 
resulted in a settlement which had been stated in the pleadings. Relying 
on Halsbury Vol. 15 Art. 1 ít is contended it is not enough for the defen- 
dant to specifically deny that any leave and licence was granted to him’ to 
reside in the premises and it ia for the court to construe the agreement 
and/or the arrangement and to ascertain therefrom as to what was the 
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nature of the agreement, and if found that occupation was lawful, under 
an agreement the question of leave and licence could not arise. Relying 
on the decision (19) Srinivas y. Ramnivas, reported in AIR 1951 SC 177 
it is contended that it is open tothe defendant to make an alternative 
case on the evidence adduced, and the basic principle is that the parties 
"must have an opportunity to meet the case at the trial and should not be 
taken Љу surprise. In support of the said proposition reliance is also 
placed on (20) Bibi Siddiqua Fatema v. Syed M'd, Hassan, reported in AIR 
1978 SC 1373. It ів contended that the words “family arrangemeni" 
not being used in the pleadiogs ig of no conequenceas on the authority 
of the decisions cited it is necessary only for $he material facts to be 
pleaded, so that the parties are-not taken by surprise. The сизе cited 
_ by Counsel for the plaintiffs on this aspect have no application as therein 
the basic facts required to the stated were not pleased, resulting in the 
parties being taken by surprise at the trial as to the facte. д ` 
27. Ona careful consideration of the respective stands of the partles- 
Tam of the view that the only aspect requiring consideration is firstly, 
whether the defendant із liable to be ejected from the suit premises on tho’ 
ground of revocation of leave and licence alleged to have been granted to: 
him by the then trustees namely the original plaintiffs ав pleaded, and 
eecondly, to ascertain the scope and effect of the order dated September 8, 
1976 which is alleged to be void ab initio anda nullity. It having been 
conceded by Mr. Bachawat, learned counsel for the plaintiffs that the 
plaintiffs as trustees are pursuing the original cause of action on the, 
strength of Ex. “А” and on the basis of the original plaint and on no other 
grounds, this court ів not required to determine the effect of any other ` 
gubsequent document. Nor ів it necessary to construe the provisions of 
the trust dead Ех. “А” which is left open for construction in other 
proceedings. 
28° Extensive and elaborate arguments have been iade by Mr. 
Biswas learned counsel for the defendant as to hie client's right to reside 
in the suit premises on different grounds, all of whieh have been noted 
above. The range of controversies raised by him cover а much wider 
field than that necessary to determine the short point involved and/or to 
.80lve the problem presented. Suffice It to say, that his contention that the 
defendant has right te reside in the suit premises under the admitted 
agreement and/or arrangement of 1957 as recorded in Ex. J. and which has 
been termed as a “family arrangement” acted upon by all parties, has 
considerable force and merits consideration. It is convenient to set out 
hereunder the sald letter dated May 25, 1961 for appreciation of its true 
scope and effect :— , 
“Sir, 


Under painful compulsion I beg leave to place before you the 
following few lines against’ my second son, Subal Charan Seal, an 
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employee under you for favour of taking such action as you deem 
proper. = | 
: Since 1955 he has been frequently harrasing, insulting and even 


assaulting me, hia mother and the two brothers under some false pretext 
on filmsy grounds. 


To maintain the peace and order in the family, however, I allotted 
the entire topmost floor of my house, to enable him to live with his 


wife and children quite independently and altogether separately from 
us. 


Hardly a year passed under this fresh arrangements than he again 
adopted his fighting attitude and did not hesitate even to assault his 
pretty old and invalid parents and not to speak of his brothers. He 
is never ashamed of using most objectionable and vulgur abuses to his 
parents and brothers. He also damaged and removed my properties. 
Under the circumstances I had to lodge complaints agalnst him moro 
than once with the Jorasanko Políce Station and the Deputy Commi- 
asioner of Police, Anti-rowdy who caused warnings to him. 

By December, 1956 his conduct and behaviour became so very 
intolerable that I made up my mind to oust him from my house. But 
my love and affection for his innocent children stood in the way of 
doing so and on the-intervention of my other two sons and а few 
relatives, I permitted him to stay in the rear portion of my house on 
the clear understanding that he should maintain peace and order, 
carry on aunual repairing of the portion at hia own expense etc. etc. 

This back portion of the house is completely separated from the 
front portion having rooms, upstairs and a court-yard on the ground 
floor, separate water tap, separate vat, separate latrine, separate stairs 
and even & separate entrance from the outside. Itoan easily fetch a 
monthly rent of at least Rs. 80/- if let out to an outsider. But Subal 
Charan was and is not required-to pay any rental charges for the same. 
Far from carrying on annual repairing he has been wilfully damaging ' 
the portion occupied by him for reasons best known to him. 

On account of my serious illness for over four months I am still 
confined to bed. Taking advantage of my physical weakness he has now 
made it almost a dally affair in doing mischief by hammering the parti- 

` tion doors and threatening. to assault me and his mother by breaking 
open the same. Recently he entered my pertion of the house from the 
front door and abuse his mother. On the 14th instant he assaulted 
on the street one of my grand sons (daughter’ 8 sons) with blows and for 
whioh a diary was made in the Jorasanko Police Station. Heis nowa 
days disturbing with the water supply, the connection comes from his 
portion. 

І am 85 years old аё present and my wife is 75 years and both 
of ws are invalid. Subal’s turbulant and rowdy conduct towards us 
at thie ripe old age is simply hasteniag our death. 
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In conclusion I most humbly pray to you to take such action in | 
the matter as would afford us the opportunity of passing these number- 
ed days of ours in peace and happiness. 


For this act ef kindness, I shall always remain grateful to you. 


Y ours faithfully, 
Radheshyam Seal. 


29. From the above documentary evidence on record there appears 
to be a bonafide and genuine settlement between father and son in 1956/ 
1957 the effect whereof was to give exclusive possession of the rear 
portion of the suit premises to the defendant for his own use and for that 
of his family. members, with a view to separate them from the rest 
of the family, and this cannot be said to be a personal privilege 
granted to the defendant alone. Following the principles. enun- 
ciated in the decisions cited, it із necessary for the court to consider 
the sallant feature of Ex. J. on the basis whereof possession of the rear 
portion was allotted'for use and occupation of the defendant and his 
family members. It is clearly and categorically expressed in the aforesaid 
letter that “to maintain peace and order in the family" the rear portion 
of the premises was allotted to the defendant to enable him to live 
independently therein with his wife and children. [t also appears there- 
fornt that''the love and affection" the grand-father bore "the innocent 
children” of the defendant stood in the way of the original plaintiff No. 17 
from driving out his son in December, 1956 from the suit premises, which 
he had intended to do prior to the settlement being arrived at, and the 
settlement waa thus not in the interest of the defendant alone but to the 
interest of his children also, and they were intended to be benefited 
thereby. This can be the only reason why the original plaintiff No. 1 was 
compelled to appeal to his son's employer for intervention in the matter, 
as he must have been aware that under the agreement and/or ‘arrangement 
entered upon, he could not take any steps for ousting the defendant and 
any action for ejectment was clearly not contemplated. It further appears 
that the defendant and his family members were allotted the rear portion 
of the suit premises on the olear understanding that the defendant would 
be responsible for the “annual repairing of the portion at his expense ete. 
etc.” It is apparent further that the said portion allotted to the defendant ` 
and his: family members wasa completely separate and independent unit 
having a separate entrance, separate latrine, water tap ete. and was to be 
‘used exclusively by the defendant and his family members. This to my 
mind ів tho substance and essence of tho agreement which was in the nature 
of a family arrangement arrived at in consideration of the love and 
affection, the settlor bore his grand children and was intended to put an 
end to all disputes which hitherto before prevailed between the defendant 


М 


1980 (2) CLJ] Parbail Shankar Seal v. Subal Charan Seal 349 


on the one hand and his parents and brothers on the other. Ву {һе agree- 
ment in. fact certain obligations were thrust upon the defendant (although 
no rent was required to be paid) cutting to the root of the matter and 
destroying a case of bare personal privilege. In his written statement 
the defendant alleged he was a “tenant” of tbe suit premises under an 
agreement which case of tenancy was subsequently not pressed, but it is 
an important facter that the agreement entered upon between himself and 
the original plaintiff No.1 in 1956-57 was never given a “go by nor 
departed from, and in fact the case of agreement was fully corroborated 
by the evidence of the plaintiff No. 1 ав also ‘she defendant. 
As such, any misdescription of the right under which \he claimed to 
be entitled to, reside at the suit premises cannot bs of much consequence 
and cannot stand in the way ofa court of law, particularly when all 
the parties are before the Court, ia coming toa finding that the defen- 
dant was in possession under a contractual and/or equitable right short 
ofa tenancy and which agreement may be apply described asa “family 
arrangement". In faot, the agreement ів relied upon by both parties and 
it is for the court to ascertain the true scope and effect of such an agrec- 
ment, namely, as to whethere a bare personal ‘privilege was granted 
thereby or whether any higher rights were acquired thereunder entitling 
the defendant $o roside at the said premises? — The parents of the defen- 
dant who were the then trustees, are not before the court to dispose 
ав to their intention at the relevant time although they took steps to 
institute the present proceedings, almost five years after entering upon 
such ап agreement. This question necessarily has to be decided on tho 
basis of oral and documentary evidence adduced, as also the surrounding 
circumstances at the relevent time. The evidence of plaintiff No 1 that 
the defendant was permitted to occupy a portion of the suit premises on 
the explicit understanding that he would vacate when called upon to do 
so and that ho was liable to be thrown eut if he did not maintain peace 
in the household, is not something which I am able to read into Ex. “J” 
and the said case ів not corroborated by the said Exhibit. On the other 
hand Iread into the terms of arrangement as recorded therein in the 
hands of the original plaintiff No. 1 that in consideration of the 
love and affection he bore his grand children, he entered upon 
ап arrangement which I hold and accept as a family arrangement 
separating the defendant and his family members from the rest of the 
family, and putting him іп exclusive ocoupation of a separate and indepen- 
dent portion of the suit premises so that no further quarrels ensued. I 
also find from the circumstances and the conduot of the parties that there 
was no personal privilege granted to the defendant and ia fact he was 
obliged to pay for the repaire of the portion in his occupation and was. 
also liable for further expenses as would be apparent by the use of the 
words, "eto. eto." which words I hold were not an unnecessary appendage, 
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and in fact corroborate the evidence of the defendant who deposed thet 
under the agreement he was liable to pay for 1/3rd of the taxes and the 
electricity bills of the suit premises, and there із no season for this court 
not to accept the terms of the agreement as put forward by him. Іаю іа 
fact inclined to accept the same as most probable іп the facts of the саве. 
As such, I hold that the arrangement entered upon gave the defendant a 
contractual and/or equitable right short of a tenancy entitling him along 
with his family members to reside in the portion in his occupation and he 
is not liable to be ejected therefrom. The other aspect of the matter, the 
arrangement entered upon being in the nature ofa family arrangement, in’ 
the interést of social justice, and in the ioterest of the innocent grand 
children, the Court is inclined to support the same, particularly as thereby 

a genuine attempt was made to put an end to the then bitter reiationahip 
between the parties, ‘which had even led to criminal coinplaints being 
lodged by one against the other. In this background, in an attempi to 
bring peace and’ harmony to the ‘household, the father Radheshyam Seal 
the origieal plaintiff No. 1 of his own free wil entered uponan arrange- 
ment, with a view to resolving the’ disputes within the family and the 
same must be held fiaal and binding on all partles, and the original 
plaintiffs are thus estopped and/or precluded -from resiling therefrom. 
This arrangement which met with the approval of the original trustees, 
namely exclusive posssgsion.of a portioa of the suit premises given ќо the 
defendant with obligations upon him to repair the same, etc., is also 
binding on the substituted plaintiffs, who admittedly seek to pursue the 
original causa of action and are not seeking to agitate ‘any independent 
right or new cause of action. In the facts of the case I am thus unable’ 
to hold thatthe concept of leave and licence as urged by the plaintiffs 18 
applicable. 

. 30. Itis settled law that i$ is the substance and not the form 
which is required to be looked into, and there being no controversy 
betweeü the parties that such an agreement as recorded in Ex. J, was 
entered upon іп 1956 or early in 1957 whereunder the father Radhesyam 
Ssal the original trustee gave the defendant exclusive possession of a 
portion of the suit premises on certain terms and conditions as recorded 
in the said letter, І am unable to hold that there was avy deviation from 
the facts pleaded, although tho- right of the defendant thereunder was 
incorrectly described ай a tenancy in the pleadings. Counsel for the defen- 
dant realising the situation did not press the case on the basis of tenancy, 
but this did not prevent him from urging that the defendant along with 
his family members was not liabic to be ejected from the suit premises, 
and that there was nó question of a bare license as contended on bebalf of 
the plaintiffs. 

` 31. On the other aspect of the matter as to whether ‘the order 
of September 8, 1976 was void ab ид ав alleged in paragraph 9 of the 
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additional written statement, Counsel for the defendant extended his 
саве in'argument and urged ‘beyond the issue raised that the same was 
void anda nullity on the grounds that this court did not have initial 
Jurisdiction to, hear the matter. To my mind although Issue No. 6 had 

been raised from a limited point of view, the point of initial lack of 
jurisdiction if brought to the notice of the court, cognizance could be 

taken of the same and the court could not overlook the matter on a mere 

technicality of pleadings and/or non-raising of a broader issue. Ii appeara 

however, that section 74 of the Indian Trust Act contemplates an applica- 

tion to be made to the principal Court of Civil Jurisdiction and the subject 

matter of the suit ів admittedly' valued over Rs. 50,000/- as would appear 

from the trust deed of 1937 annexed to the petition for appointment of 

a trustee, wherein the value of the suit premises in 1937 is stated to be 

Rs. 15,000/-. Taking judicial notice of such a faot I hold that this court 

had peounlary jurisdiction to entertain the said application, asthe subject 

matter of the suit exceeded Rs. 50,000/- in value. To my mind jurisdiction 

connotes the extent of the authority of a couri to administer justice not 

only with reference to the subject matter of the proceedings but also to 

the local and pecuniary limits of its jurisdiction. The subject matter of 

the application under section 74 of the Trust Act-was patently a proceeding 

arising out of trusts and endowments, which the High Court being a 

principal Court of Civil Jurisdiction was not incompetent to deter- 

mine by deletion of Item No. 9 of first schedule of the City 

Civil and Sessions Courts Ac! of 1953 under the Amendment Act of 1959, 

By such deletion, the City Civil Court’s jurisdiction to entertain such 

proceeedinig was extended, but this did not take away the initial jurisdi- 

ction of the High Court to eatertain such application where the subject 

matter of the proceedings was within its pecuniary jurisdiction and it had 

initial jurisdiction to entertain such an application. The other contention 

raised tha on the face of the allegations in the petition the court should 

not have passed the order, and there. was по scopa therefor, has no merit for 
following the ratio of the decisions cited that I hold if the court had initial 

jurisdiction, it mattered not that an erroneous decision was given, even if 

held to beso. Till the sald order dated September 8, 1976 is vacated in 

an independent proceeding under the Indian Trust Act, 1882 the same ів 

operative and binding on the parties and cannot be ignored, nor challenged 

collaterally ina different proceeding namely in the instant suit for eject- 

ment of the defendant. As sueh, the contentions of the defendant on the 

issue of jurisdiction is rejected. In the circumstances the order of 

September 8,1976 being a valid and competent order, acted upon by 

amondment of the plaint, the substituted paintiffs are entitled to proceed 

with the suit. | 

For the reasons stated above the issue raised are answered as. 
follows :— 5 j 
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(1) No; . 

(2 Notas а tenant but ПЕТРЕ an agreement and/or family arrange- 
ment entered upon which gave tbe defndant a contractual and/or equitable 
right, short of a tenancy to réside therein ; 

(3) Not required to ‘be answered and is kept open, 

~ (4), Not required to be answered, 
(5) No; they are eatitled to procesd with. the sult as substituted 
plaintiffs ; | | 

(6 No;. 

(7) - Not pressed ;. * 

(8) The plaintiffs are not entitled. t to a decree for eviction of. the 


Р defendant, and the suit is accordingly dismissed with costs. 


^ NCS 


7 -[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Murari Mohan Dutt and Mr. Justice 
Dhires Chandra Chakravortl 
` Decision : . December 18, 1978 ` 
State of West Bengal І NM Appellant 
Versus” Mes ok 

Smt. Jasadarani Mondal ' ' | "Respondent 
' Howrah Improvement Act (W. В. "dd 14 of 1956), ‘Sees. 2 (b), 67, 
69, 70 and 78— Acquisition of land for . implementation of & future nius 
‘ment scheme of Howrah Improvement Trust — Calcutta Improvement 
Tribunal has exclusive jurisdiction to entertain and dispose of such referen- 
cas under Sec. 18 of Land Acquisition. Act, 1894— Point relating to absence 
of inherant jurisdiction of сопг сап bo taken at any stage of the proceeding. 

The land in dispute wes situated in Moùza ` Ichhapur, Howrah and 
was acquired by the State Government under the provisions of the Land 
Acquisition Act, 1894, for tho future improvement scheme of the- Howrah 
Improvement Trust," namely, for constructing a park including a lake, 
After the award made by the Land Acquisition Collector, `a reference 
under: section 18 of the Land Acquisition Act, was made at the 
instance ‘of the’ claimant to the Additional District Judge, Howrah and . 
‘the. learned Judge had disposed of the Reference case by enhancing the 
amount of compensation to а certain extent. The State preferred an ^ 
appeal to High Court. The appellant took a, preliminary point, namely, 
whether the learned Judge of the Howrah Court had Juridiedon to. enter- 
tain and hear the said Reference. 

HEED: From the notification, being no. 10053/M-3H. 3/61 dated 
23.8,61 published in the Extra-ordinary - Issue of the Calcutta Gazette, 


* Appeal from Original Decree ‘No. 545 of 1971. 
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dated 31.8.61 it is manifestly clear that the Calcutta Improvement Tribunal 
constituted under section 70 of the Calcutta Improvement Act, 1911, has 
been conferred with the powers to perform the functions of the Court іп 
reference to the acquisiiion of land for the Board of Trustees for the Improve» 
ment of Howrah by virtue of section 78 of the Howrah Improvement Act, 
1956. The instant reference under section 18 of the L. А. Act was made 
before the learned Additional District Judge, Howrah. In view of the 
Notification issued under section 78 of the Howrah Improvement Act, the 
learned Additional District Judge, who may have otherwise jurisdiction under 
section 18 of the L. A. Act, will not have any jurisdiction to deal with such 
Reference as the land has been acquired for a future Improvement scheme of 
the Howrah Improvement Trust. In view the said notification under section 
78, so long аз а Tribunal is not constituted by the State Government under 
section 69 of the Howrah Improvement Act, it isthe Calcutta Improvment 
Tribunal which will have jurisdiction to entertain and dispose of the reference 
made under section 18 of the Land Acquisition Act, relating to acquisition 


of land for the future Improvement Scheme of the Howrah Improvement 
Trust. 


In view of the said Notification under section 8, the learned Addi- 
опа! District Judge had no jurisdiction whatsoever to entertain and dispose 
of such a reference, Therefore, there is a lack of inherent jurisdiction so 
far as the learned Additional District Judge is concerned and it is well 
settled that when there is absence of inherent jurisdiction the point can 
be raised at any stage of the proceeding. 

Bhabani Prasun Chatterjee and Susil Kumar Biswas .........for Appellant 
No one ә... for Respondent 

The judgment of the Court was as follows :— 

Datt, J.: This appeal is at the instance of the State of West Bengal 
and it arises out of a proceeding for compensation filed by the respondent 
claimant before the learned Additional District Judge, Howrah under 
Section 18 of the Land Acquisition Act, 1894. 
| | 2. «Tt appears that the disputed land measuring .055 aore comprised 
in CS Plot No. 309/1, of Mouza Ichapur, іа the district of Howrah, waü 
acquired by the State Goverament under Notification No. 5938 LA 
dated April 27, 1965 published under section 4 of the Land Acquisition 
Actfor the future improvement scheme of the Howrah Improvement 
Trust, namely, for constructing a park including a lake The learned 
Additional District Judge on such reference allowed the Misc. Case and 
“directed that the referring claimant would get Rs. 6831/- as compensation 

ip respect of the acquired land. Hence this appeal. 

3. The only question that has been raised by Mr. Chatterjee for 

the appellant is that the learned Additional District Judge had no jurisdic- 
tion to entertain and hear the reference made by the respondent under 
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section 18 of the Land Acquisition Act, 1894. In order to consider. this 
question, it iè necessary to refer to some of the provisions- of the Howrah’ 


Improvement “Act, 1956 (hereinafter referred to as the Act). Under the’ 
Act, the Board of Trusteés for the Improvement of Howrah has been 
‘constituted.- Section 67 provides, inter alia,.that the Board may, for- 
^ carrying out the purposes of the Act, and with the previous sanction of the 
State Government, acquire land under the provisions of the Land Acqui: 
sition "Act. Section “68 confers ‘power on the Board to'acquire jand for 
future’ improvement schemes.’ Under section 69, a Tribunal shall be 
constituted for the purpose of performing the functions of the Court in 
reference to the acquisition of land for the Board under the Land -Acquisi: 
tion Aot: Section 70 provides, inter alia, -that for the purpose. of acquir- 
lag land udder the Land Acquisition Act, (for the Board) the Tribunal 
shall be deemed to be the Court, and the President ofthe: Tribunal ‘shall 
be deemed to be the Judge. Further, it provides that the Act shall be 
subject tö the further modifications ав indicated in Schedule I to the 
Act. Section 71 lays down the constitution of ше “Tribunal. Section a 
of the Act provides ав follows :—-` І 


, Notwithstanding anything contained in весов 69, 71 and 72; the 
State Governmérnt may, by notification,’ direct that the Tribunal 


constituted under section 70 of the Calcutta Improvement Act, 1911, 
` for performing the. functions of the Court in reference to the acquisi- 


tion of land for the Board ‘of Trustees for the Improvement -of 
Calcutta -shall in addition to the duties assigned to it under the said 
Act, perform the functions of tbe Court,.in reference to the-acquisition 
of land for the Board of Trustees for the Improvement. of “Howrah ; 
and ¢hereupon all references to the Tribunal in this Act shall be 
construed as references to.the said Tribunal asif the said Tribunal 
. were constituted under Section 69 of this Act." $ 
. . 4. We are told by- Mr. Chatterjee, learned Advocate {ог the 
appellant, that no Tribunal has yet been constituted under the Асі and all 
the reference cases are being. disposed of by the Calcutta Improvement 
Tribunal by virtue ofa notification issued in tbat regard by. the State 
Government -under Section 78 of the Act. The, notification, being notifi- 
tion No. 10053/M. 3H-3/61 dated August 23, 1961 published їп the 
-Caloutta. Gazette, Extraordinary, dated August 31, 1961 at p. 3096 is as 
follows : 
` "No. 10053/M. 3H- -3/61- 23rd August 1961. — 

In „exercise of the power conferred by section 78 of the Howrah 
Improvement Act, 1956 (West Bengal Act XIV of 1956), the Gover. 
noris pleased hereby to direct that the Tribunal constituted undér 

- section 70 of the Calcutta Improvement Act, 191 I- (West Bengal Act V. 
of 1911), for performing the functions of the Court in reference to the 
acquisition of land for the Board of Trustees for the Dnproxemento of 
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Calcutta shall, in ‘addition to the  düties assigned to it under the said 
Act, patform the fuactions of the Court, in referenee to the acquisition 
‘of land for the Board of Trustees for the Improvement of Howrah. 


So wis» han: “By order of the Governor, 
fe J. C. Talukdar, Jt. Secy." 


5. Tiis therefore, manifestly clear from. the said notification that 
the Calcutta Improvement Tribunal ‘constituted under Section 70 of the 
‘Calcutta Improvement Act, 1911, has been conferred with the powers to 
‘perform the functions оѓ. ће Court.in.reference to the acquisition of land 
for the Board of Trustees for the Improvement of Howrah by virtue of 
section 78 of the Act. . The present. application for reference, as stated 
‘already, has been filed before the learned Additional District Judge, 
Howrah. -The acquisition has been made for the Board for future 
-improvement scheme, that is, for constructing a park including a lake. n 
view:of the notification under Section 78 of the Act, the learned Additional 
` District Judge, who may have jurisdiction under Section 18 of the Land 
‘Acquisition Act, will not have' any jurisdiction to .deal with such applica- 
tions for reference as the land has been acquired for the future imrove- 
ment scheme of the Howrsh Improvemet Trust. In view of the sald 
notification under Section 78, so loug as a Tribunal is not constituted by 
the State Government under Section 69 of the: Act, it is the Calcutta 
-Improvemsnt Tribunal which will have jurisdiction to entertain and 

dispose of the applications for reference filed under Section 18 of the Land 
‚ Acquisition Aot relating to acquisition of land for’. the future improvement 
. schems of the Howrah Improvement Trust. The question of jurisdiction 
does not appear to have been raised before the.:learned Land Acquisition 
. Judge. But there can bs.no doubt that in view of the said notification 
under Section 78, the learned Additional District Judge had no jurisdiction 
whatsoever to entertain and dispose of an application for reference. 
Therefore, there is lack. of .inherent jurisdiction so far as the learned 
. Additional. District Judge is concerned and it is now well settled that when 
' there was absence of inherent jurisdiction, the point can be taken at any 
stage. . Ав the learned Additional District Judge had no jurisdiction to 
dispose of the application for reference, we. have no other alternative 
than to set aside bis judgment and award and direct him to send the 
. reference made by the respondent to the Collector, who із directed to , 
transmit the reference to the Calcutta Improvement Tribunal as expedi- 
tlously- a possible.. 


. , This appeal is allowed. But in view of the fscts and circumstanees 
of the case, there will be no order for costs. > - 
Chekravorti, J. : I agree | 
Р.В. O i 
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[ CIVIL APPELLATE JURISDICTION ]. 
Before Mr. Justice Chittatosh Mookerj! and Mr. Justice 
Bimalendra Nath Майга 
Decision: September 9, 1980 
State of West Bengal s.es.. c.. Appelland 
Versus 

Ram Gopal Khandelwala ... Respondent 

Howrah Improvement Act (West Bengal det 14 of 1956), Secs. 67 (ii), 
69, 70, 78 and Sch. 1 — Acquisition land made at the instance of Howrah 
Improvement Trust—Reference under Sec. 18 of L.A. Act for such acquisi- 
tlon to be made to Calcutta Improvement Tribunal— C.I. Tribunal has 
exclusive jurisdiction to dispose of such Reference— Consequential direction. 

Tho present appeal arises out of a Collector's award for compensation 
of land acquired ai the instance of the Howrah Improvement Trust. 

HELD : The Boardof Trustees for ihe Improvement of Howrah, 
under clause (il) of Section 67 of the Howrah Improvement Act, 1956 had 
acquired the land in question In accordance with the provisions of the Land 
Acquisition Act, 1894 as modified by the Howrah Improvement Act. No. 
Tribunal has yet been constituted under Section 69 of the Howrah Improve- 
ment Act. But the State ‘Government has directed that the Tribunal 
constituted under section 70 ef the Calcutta Improvement Act, 1911 for 
performing the functions of the.Court іп reference to the acquisition of 
land for the Board of Trustees for the Improvement of Calcutta shall, in 
addition to the duties assigned to {under the said Act, perform the 

. functions of the Court, in reference to the acquisition of land for the Beard 
of Trustees for the Improvement of Howrah. In view of the above provisions 
of the Howrah Improvement Act, the Collector under Section 18 of the Land 
Acquisition Act was required to make a reference not to the Howrah Court 
but to the Tribunal constituted under section 69 of the Howrah Improve- 
ment Act аз laid.down under section 78 of the sald Act. 

In the instant case, the reference under Section 18 of the І. А. Act 

' by the Collector was made to the Additional District Judge, Howrah and 
accordingly it was made without Jurisdiction and was ultra vires the 
provisions of the Howrah Improvement Act as modified. Thus the judgment 
and decree impugned are. without Jurisdiction. 

Case referred to :— 

(1) State of West Bengal ү. Smt. Jasadarant Mondal, 1980 (2) CLJ 352 
S.K.Blswas aan for Appellant 
Mahendra Nath Ghosal ieee for Respondent 

The judgment of the Court was as follows : — 

Mookerji, J. : This appeal із atthe instance of the State of Wost 
Bengal and it is directed against the judgment and decree dated August 
13,1970 passed by the learned Additional District Judge, First Court 

` *Appeal from Original Decree No. 424 of 1973. 
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Howrah in Miscellaneous Case No. 68 of 1969 arising eut of a reference 
made by the collector, Howrah. The said case arises out of an acquisition 
made аќ the instance of the Howrah Improvement Trust in accordance 
with the provisions of the Howrah Improvement Act, 1956. 

2. We аге in respectful agreement with the decision of Murari Mohan 
Dutt and Dhires Chandra Chakravorti, JJ. in F. A. 545 of 1971 disposed of 
on December 18,1978 (since reported in (1)1980(2) CLJ 352) that the learned 
Additional District Judge had no jurisdiction to hear the said Misce- 
llaneous Case. The Board under clause (ii) of Section 67 of the Howrah 
Improvement Act, 1956 had acquired the land іп question іп accordance 
with the provisions of the Land Acquisition Act, 1894 as modified by the 
Howrah Improvement Act, 1956. We understand that no Tribunal has 
, been yet costituted under section 69 of the Howrah Improvement Aot, 
1956. But the State Government in exercise of its powers under section 
78 of the said Act has directed that the Tribunal constituted under saction 
70 of the Calcutta Improvement Act, 1911 shall be performing the 
functions of the Court in reference to the acquisition of land for the Board 
of Trustees for the Improvement of Caloutta shall, in addition to the 
duties assigned to it under the said Act, perform the functions of the 
Court, in reference to the acquisition of land for the Board of Trustees for 
the Improvement of Howrah. 

3. Schedule I of the Howrah Improvement Act read with section 70 
of the said Act has set out the modifications of the Land Acquisition Act, 
1894 in its application to the acquisition of land under the Howrah 
Improvement Act, 1956. In view of the above provisions, the Collector 
under section 18 of the Land Acquisition Act, 1894 was required to make 
a reference not to the Court but to the Tribunal constituted under section 
69 as laid down under Section 78 of the Howrah Improvement Act, 1956. 
In the instant case, the reference by the Collector to the learned Addi- 
tional District Judge Howrah was accordingly without jurisdiction, being 
ultra vires the provisions of the Howrah Improvement Act as modified by 
the former Act. For the same reason, the judgment and decree passed 
by the learned Additional District Judge,Howrah, are without jurisdiction. 

4. We, accordingly, allow this appeal, set aside the judgment and 
decree of the Court below and direct that the reforence made by the 
Collector be transmitted to the Calcutta Improvement Tribunal together 
with the records of $he trial court as expeditiously as possible. Ме 
express no opinion on the merits of the case and the Tribunal would be 
now at liberty to proceed In accordance with law and to decide de novo 
the reference as expeditiously as possible. There will be no order as to 
costs. : | 

Майга, J.: I agree 

8. N.R. 
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a “ч " [CIVIL APPELLATE JURISDICTION. ] 
Ue oe . [FULL BENCH) а А 
Before Mr. Sankar-Prasad Mitra, Chief Justice,..Mr. Justice . 
Samarendra Nath Deb and Mr. Justice Sahl Kumar Datta . > 
2 e Decision :. August 22,.1979 MT 
.  Bhagaban Biswas cS У n  (Deft)- Appellant 
MN els Versus NN uc 
‚ Bejoy Singh Nahar, ‘Trustee to Nahar Family Trust. (PIff)-Respondent 
West Bengal Premises Tenancy Act (12 of 1956), sec. 13(1)(b) = 
Ground of ejectment—Tenant having done an act contrary to sec. 108 (m), 
(о) and (p)—Unauthorised construction of permanent nature— Whether 
notice under section 114A of.T. P. Act is required to be given ?— Difference 
of express and implied conditions under leases — Effect thereof. ` ? 
., „Two questions referred to: are 3 ЖА ALMAE К 
(1) " Whether a notice under section 114A of the Transfer of.Property 
Act is to be given if the ground on which the ejectment is prayed for ja 
undérsectlón 13(1)(b) of the West Bengal Premises Tenancy Act, 1956, 
that is, if a tenant ora person residing in the premises bas done any act 
contrary to the provisions of clauses (m), (о) and (p) of ssction 108 of the 
Transfer of Property Act, 1882 ? E 
(2. Whether the decision ol the Division Bench reported in AIR 
1977 Cal 122 (Mahasukrai Ramrichpal v. Kishori Charan Law) was correctly 
déoided? ` : 2%, "S EN 
-~ HELD: Answers: : Mr 
(0) Now, p PENNA 
02) This is correct in so far as it is in conformity with this judgment. 
_ — The appellant was tenant under the  plainuff-respondent. A decree 
for eviction was passed against the appellánt on the ground of unauthorised 


permanent construction contrary to the provisions of section 108 (m), (0) 
and (р) of the -Transfer of Property Act. Before the Division Bench, the 
appellant contended , that in view of the finding of. an unauthorised 
construction of a permanent nature it was difficult for him to agrue that 
1ћо. сате did not come within -the mischief of sec. 108.(m), (о) and (р) of 
the Transfer of Property Act, in. particular, clause (р). He submitted 
before the Bench that he was agreeable to remove the offending structure 
und the decrée should be set aside. a Жү 
"HELD: The appellant does not dispute that іп the Transfer of 
Property Act the provisions of ‘section 108 (p) is an implied term of the 
lease. But his contention is that the implied term in section 108(p) has 


„now become ап express term of the lease by virtue of being incorparated’ in 
section 131) (0) of the Wes! Bengal Premises Tenancy Асі. ` That betiig 
‘the case, ihe remedy given 10 a tenant under" section’ 114A has not been 
taken away by the sald Act of 1956 ап11з still available to the tenant.’ ~ 
Section 108 of the Act opens with the words, “Іп the absence of-a contract 
RE to the contrary." The rules therefore Incorporated in section 10szare the 


* Full Bench Reference no. 1 of 1978 arising out of F. A. No. 334 of 1975, 
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rules applicable to a lease, in the absence of a contract, to the contrary. In 
other words, these are implied rules or implied terms of a lease. Section 1144 
speaks of an express condition, which provides that on breach thereof the 
lessor may re-enter, Section 1 144 is a provision relating to an express 
agreement between the lessor and the lesses as ene of the conditions of the 
ease. Е 
Now, contracts may be either express or implied. The difference is 
not one of legal effect but simply of the way tn ‘which the consent 
of the Parties Is manifested. Contracts are expressed when their terms sre 
stated in words by the parties. They are often said to be implied when thetr 
terms are по! so stated, as for example, when а Passenger {з permitted to 
board a bus : from the conduct of the parties the Law implies a promise 
Фу the passenger ta pay the fare, and a promise by the operator of the bus 
10 carry him safely to his ‘destination. There may also be an implied 
contract when the parties make an express contract to last fora fixed term, 
and continue to act as though the contract still bound them after the term 
Жаз expired. Іп such a case the: Court may, infer that the parties have 
agreed to renew the express contract for another term. Express and 
implied contracts are both contracts in the true sense of the ferm, for they 
both arise from the ‘agreement of the‘ parties, though іп one- case the agree- 
ment is. manifested tn words and in the other case by conduct, 
A fundamental difference, between an express term and an implied 
{егт ds that when a ferm, of a contract is stated in words or manlfestad 
_ in words by the parties themselves ti із an express term, but when а term 
‘ds not stated in words or manifested {п words by. the parties themselves but 
‘is either assuméd to be one of the terms of the contract or ts Provided by 
‘a Statute to be one of the terms, it would be an implted term. 
In the present case, it seems that section 108(p) 1s an implied term 
whereas section 114A provides for rellef against forfeiture {п respect af 
express terms or conditions between the lessor and the lessee. — | 
П is well known that where a single section of an Act is introduced 
into another statute, ft must be read in the sense which it bore tn the 
-original Act from which it ig taken, and consequently it is ligitimate to refer 
to all the rest of that Act to ascertain what the section means, although one 
section only 1з incorporated in the new Act. In’ any event there has noi 
been an incorporation іп the full sense. ` Section I3(1)(b) of the 1956 Act 
is wider in amplitude, It includes “any person residing in the premises 
„det to the tenant" which is not to be found tn section 1081p). 
| Therefore, section 1144 of the Transfer of Property “Act can only 
be invoked when ihere is an express condition which provides that on the 
breach thereof the lessor may re-enter and therefore the appellant's 
submissions that by reason of the incorporation of section 108(p) into 


sectton 13(1)(b) of the 1956 4ct "what was an .implied term ha3 become an 
-express term із по tenable, Tl | 


| Cases referred to :— — * к 
` (I) Mahasukrat Ramrichpal v. Kishori Charan Law, AIR 1977 Cal. 122 
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(2) Brij Kishore v. Vishwamitra Kapur, AIR 1965 SC 1574 
(3) Luxor (East Bourne) Lid. v. Coopar, 1941 AC 108 
Rabindra Nath Mitra, Purnendu Narayan Dutia and 
Paresh Nath Bhattacherjee a... for Appellant 
Nihár Ranjan Chatterjee and Kashi Nath De verses. for Respondent 
The judgment of the Court was as follows :— 
Mitra, C .J. : This Full Banch Reference has been made by a Bench 
consisting of Pradyot Banerjee and В. N. Майга, jJ. under Chapter УП, 
Rule 3 of the Appellate Side Rules. , Two questions have been referred to 


the Full Bench. These questions are-— Е 

(1) Whether а notice under section 114A of the Transfer of 
Property Actia to be given if the ground on which the ejectment is 
prayed for is under section 13(1Kb) of the West Bsngal Prémises Tenancy 
Act, 1956, that is, if a tenant or a person residing in the premises has 
done any act cóntrary to the provielons of claüses (m), (o) and (p) of 
séctlon 108 of the Transfer of Propérty Act, 1882 ? 

(2) - Whether the decision of the Division Bench reported in (1) AIR 
1977 Cal. 122 (Mahasukral Ramiichpal v. Kishori Gharan Law) was 
correctly decided ? - 

2. The appellant was a tenant tinder the plaintiff in respect of the 
upper western flat on the first floor of premises No. 3/B, European 
Asylum Lane, now named as Abdul Найа Lane. А deoree for evic- 
tion was passed against the appellant on the ground of unauthorised 
and permanent construction contrary to the provisions of section 108 (m), 
(6) and (p) ofthe Transfer of Property Act. Before the Division Bench 
of Banerjee and B. N. Maitra, JJ. Mr. Mitra appeaging for the appellant 
contended that in view of the finding of ай unauthorised construction of 
a permanent nature it was difficuls for him to argue that the case did not 
come within the mischief of section 108 (m), (е) вай (p) of the Transfer * 
of Property Act, in particular, clause (р). Mr. Mitra submitted before 
the Division Beneh that he was agreeable to remove the offending 
structure and the deoree should be set aside. Learned Counsel telied on 
the judgment of the Supreme Court іа (2) Brij Kishore & Ors. v. Vishwa 
Mitter Kapur, AIR 1965 5. C. 1574. 

3. In Brij Kishore's case the Supereme Court was considering certain 
provisions of Delhi Rent Control ‘Act, 1958, and Delhi and Ajmer Rent 
Control Act, 1952. The relevant provisions of section 13(1) of the 1952 
Act was ав follows :— | | 

«13(1). : Notwithstanding anything to the contrary contained in 
any other law or any coatract, no decree or order for the recovery 
of possession of any premises shall be passed by the Court in favour of 
thè landlord against any tenant (includiog a tenant whose tenancy is 
termlnated)." 

. Provided that nothing in this sub-section shall.apply to any suit or 
other proceeding for such recovery of possession if the Court Is satisfied. 


(к) that the tenant has, whether before or after the commencement 
of this Aot, ‘Caused or permitted to be caused substantial damage to 
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the premises, or notwithstanding previous notice has used er dealt with 
the premises in a manner contrary to any condition imposed on the land- 
lord by the Goverament.or the Delhi Improvement Trust while giving 
hima lease of this land on which the premises are situated.” 

4. The Supreme Court in construing the above provisions and similar 
provisions in the 1958 Act has observed in paragraph 7 at page 1577 
of the Judgment that 

"[t will be seen that section 114A gives power io Court to give 
relief to the tenant agaiast forfeiture where it holds that the landlord 
did noi give reasonable time to the tenant to remedy the breach. In 
such a саве it can dismiss the guit as not maintainable. Jt is true that 
section 114A would not ia specific terms apply to cases like the 
present ; but ejectment onthe ground specified in clause (К) to the 
proviso to section 13 (1) of the 1952 Act was some what analogous to 

- forfeiture on breach of an express condition of a lease for it also 

гөй provious notice to the tenant before the suit is filed. , x 

* Re ow * Wo do not think that it oan be said 

that the 1952 Aot forbade she Court from granting relief where the 

. Offending structures were removed by tho tenant even during the 

pendency of the suit for ejectment. What із reasonable time within 

which the breach should be remedied is always a question of fact and 

we think it would have been possible for the Court in a suit based on 

- clause (К) of the proviso to section 13 (1) to give relief against for- 

feiture in proper case where the tenant had removed the offending 

structure before the suit was filed or even during the peadency of the 

suit if reasonable time was not allowed in the notice contemplated by 
clause (k) of the proviso to section 13 (I)." 

5. It ів clear that by reason of the specific provisions of the said 
1952 and 1958 Acts tho Suprems Cours was treating those provisions as 
analogous to section 114A of the Transfer of Property Aci, 1882. We 
may state at onoe that there are no such specific provisions in the West 
Bengal Premises Tenancy Act, 1956. . The Supreme Court itself has stated 
that section 114A would not in specific terms apply to the cases that the 
Court was dealing with. 

6. Before the Division Bench of Banerjee and B. N. Maitrs, JJ, 
reliance was placed on behalf of the respondent on the Division Bench 
decision of this Court іп Mahasukrai Ramrichpal у. Kishorl Charan Law 
A. I. R. 1977 Cal. 122. In this case the Division Beach has said that in 
саве of monthly tenancies the provisions af the -West Bengal Premises 
Tenancy Act apply and the landlord is not required to serve a notlee under 
section 114A of the Transfer of Property Act before filing a suit for 
ejectment on the ground of breach of clauses (ш), (о) and (p) of section 
108 of the Transfer of Property Act. 

7. Banerjee and B. N. Maitra, JJ. were unable to agree with the view 
expressed in Mahasukrai Ramrichpal’s саве and that is why the present 
Full Bench Reference has-been made. 
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8. Before us Mr. Mitra appearing for the appellant has relied only on . 
section 108 (p) of the Transfer of Property Act. Let us therefore at the 
outset set out the provisions of the Transfer of Property Act and those of 
the West Bengal Premises Tenancy Act, 1956, with which we are directly 
concerned in this reference. We will first take the Transfer of Property 
Act, 1882. Section 108 of the Transfér of Property Act runs thus : 

“108. In the absence of a contract or losal’ usage to the contrary, 
the lessor and the lessce of immovable property, аз against one 
another, respectively, possess the rights and are subject to the liabilities 
mentioned in the rules next following, or such of them as are applicable 
to the property leased— 

(A) Rights and liabilities of the lessor 

(B) Rights and liabilities of the lessee - 

(р). he must not, without she lessor’s consent, erect on the 
property any permanent structure, except for agricultural purposes.” — 
' “1144. Wherea lease of Immovable property has determined 
by forfeiture for a breach of an express condition which provides that 
оп breach thereof the lessor may re-enter, no suit for ejectment shall lie 

unless and until ihe lessor has served on tbe lessee a notice in writing— 

(a) specifying the patticular breach complained of;and 
| (b) if the broach of capable of. remedy, requiring the lessee to 

remedy the bréack ; 
and the lessee fails, within a reasonable time from the date of the 
service of the notice, to remedy the breach, if it із capable of remedy, 

Nothing in this section shall apply to an express condition against 
the assigning, underletting, parting with the possession, or disposing, 
of the property leased, or to an enpren condition relating to forfeiture 
in case of non-payment of rent.” 

Ме пот go to the West Bengal Premises Tenancy Act, 1956. 
Chapter III of this Act is the chapter on "Suits and Proceedings for 
Eviction”. 

9, Section 13 [s in this Chapter: Tt lays down: 

“13. Protection of tenant against eviction.—(1) Notwithstanding 
anything to the contrary in any other law, no order or decree for the 
~ recovery of possession of any prenilses shall be made by апу court in 

favour of the landlord against a tenant except on one or more of the 
following grounds, namely :— j 
. (b) where the tenant or any person residing In the premises let to 

thé tenant has done any act contrary to the provisions оѓ clause (m), 

clause (o), or clause (p) of the section, 108 of the Transfer of Property 

Act, 1882 (IV of 1882) ; 

10. Mr. Mitra for the appellant does not dispute thatin the Transfer 
of Property Act the provisions of section 108 (p) is an implied term of a 
lease. But his contention is that implied term in 'aection 108 (p) has now 
become an express term of the lease by ‘virtue’ of ‘being incorporated in 
section 13(1)(b) of the West Bengal’ Premises Tenancy Act, 1956. That 


be 
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being the case, according to him, the remedy given toa tenant under 
section 114A has not been taken sway by the said Act of 1956 and js stili 
available to a tenant. 

11. Various decisions of this Court ‘ab ‘well as of the СЧА Court 
have bean cited before us, but for the purpose Of answering the questions 
referred to us, we-shall restrict ourselves to the costruction of the relevant 
provisions of the two statues. 

12. We have seen that section 108 of the Transfer of Property Act 
opens with the words “In the absence of a contract......... to the contrary.” 
_ The rules therefore incorporated in section 108 are the rules applicable to 
a lease in the absence of' a contract to the contrary. In other words, these 
are Implied rules or implied terms of a lease. 
| 13. Section 114A of the Transfer of Property Act speaks of an 
express condition which provides that on breach thereof the lessor may 
re-enter, Section 114A isa provision relating to an express agreement 
between the lessor and the lessee as to one of the conditions of the lease. 

14. Now, contracts may be elther express or implied. The difference 
is not one of legal effect but simply of the way in which the consent of 
the parties ів manifested. Contracts are express when their terms аге 
stated in words by the parties. They are often said to bs implied when 
their terms are not во stated, as for example, when passenger is permitted 
to board a bus : from the conduct of the parties the Law implies а promise 
by the passenger to pay the fare, and a promise by the operator of the bus 
to carry him safely to his destination. Thore may also be an implied 
contract when the parties make an.express contract to last for a fixed 
term, and continue to act ай though the contract still bound: them after 
the terms has expired. In such a case the Court may infer that the parties 
have agreed to renew the express contract for another term. Express and 
implied contracts are both: contracts in the -truo sense of the term, for 
‘they both arise from the agreement of the parties, though in one case the 
agreement is manifested ia words and ір the other case by conduct. Vide 
Chitty on “Contracts”, 24th Edition, Article 12 at pages 9 and 10. 

15. The observations-of Lord Wright in (3) Luxor (East Bourne) 
Ltd. v. Cooper, 1941 A. С. 108, at page 137; on this subject are also 
helpful. Lord Wright has said : 

“Тһе expression ‘implied term’ [s used in а different senses. Some- 
times ið denotes some term which does not depend on the actual 
intention of the parties but on a rule of law, such as the terms, warren- 
ties or conditions which if not expressly excluded, the law imports, 
ав for instance under the Sale of Goods Act and the Marine Insurance 
Act. The law also in some circumstances holds that a contract ie 
dissolved ifthere is a vital change of conditions..........The general 
presumption is that the parties have expressed every material term 
which they intended should govern their agreement, whether oral or in 
writing. But it is well recogaised that there may be cates where obvi- 
ously some term must be implied of the intention of the parties ів not 
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fo be defeated, some term of which it can be predicated that ‘it goes 
without saying’, some term not expressed but necessary to give to the 
transaction such business efficacy as the partles must have ‘intended. 
This does not mean that the Court can embark on a reconstruction 
ofthe agreement,on equitable principles, or on a view of what the 
parties should, in .the opinion of the Court, reasonably have con- 
templated. The implication must arise inevitably to give effect to the 
intention. of the parties." 
| 16, We find therefore that a fundamental difference between ап exp- 
resp term and an implied term is that when a term of a contract is stated in 
words or manifested in words by the parties themselves it is an express 
term, but when а term is not stated in words or manifested in words by 
the parties themselves but is either assumed to be опо of the terms of the 
contract ог is provided by a statute to be one of the terms, it would be 
an implied term. We find such implied terms even in our Sale of Goods 
Act, 1893 in Sections 14 to 17 thereof. 

17. In. the present case it seems to us that section 108(p) of the 
Transfer of Property Act із an implied term whereas ssotion 114A provides 
for relief against forfeiture in respect of express terms or conditions 
beteween the lessor and the lessee. 

18. We are unable - to accept Mr, Mitra’s argument that by reason 
of the incorporation of the provisions of section 108(p) of the Transfer 
of Property Act into section 13 (1)(b) of the West Bengal Premises Ten- 
ancy Act, 1956, what was an implied term has become an express term. 
It is well known that where a single section of an Act is introduced into 
another statute, it must be read in the sense which it bore in the original 
Act from which it is taken, and consequently it is legitimate. to refer to 
all the rest of that Act to ascertain what the section means, although ono 
section only is incorporated in the new Act: vide Maxwell on. “Тһе 
Interpretation of Statutes”, Eleventh Edition, page 33. In any event 
there has not been an incorporation іп the full sense. Section 13 (1)(b) 
of the 1956 Act is wider in its amplitude. It includes "any person resi- 
ding in the premises let to the tenant" which is not to be found in section 
108 (p). 

19. In view of the conclusion we have reached, namely, that section 
:114A of the Transfer of Property Act can be invoked only when there is 
an express condition which provides that on the breach thereof the lessor 
may re-enter we proceed to answer the questions referred to us as follows : 

(1) No. 

(2) This is correct in so far as it is in conformity with our judgment. 


We now refer the case back to ths Division Bench for disposal of 
the appeal in accordance with law. i 


The costa of this Reference will abide by the result of the appeal. 
Deb, J. : Iegree. 

Datta, J.: Iagree. 

N. C. S. 
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|. - [ CONSTITUTIONAL WRIT JURISDICTION ] 
E MN Before Mr. Justice Manas.Nath Roy 
zd Decision : September 4, 1980 . 
? - Sri SriIswarl Lakshmi Mata Thekorani & Anr.' ... .....Petitloners 
› Us 5 . Versús 
State of West Bengal & Ors: `. « 27 + vase. Respondents* 
. West Bengal Estates Acquisitions Act, 1953 (1 of 1954), Sec. 5(1)— 
Restrictlons on certain transfers — Dedication to- family deities by Arpan- 
nama dated 9.4.56 —Jurisdiction -of competent authority to enquire about 
bonafides of such.transfer— Enquiry made being not outside the purview 
of Sec. 54 — Policy and intention. of: legislature in introducing Sec. 5A. 
Section 5A of the W.B. Estates ‘Acquisition’ Act was introduced by an 
amendment for the purpose of avoiding large transfers, which were effected 
or sought to be effected. on the publication of the Bill on May 5,1953,in the 
Official Gazette and that is why.the said date has beon mentioned in 
section 5А(1) of the Act. The ‘amendment ‘introducing section 5A was 
‘inserted with’ retrospective effect by вес. 2ofthe W. B. Amendment Aot 
of 1954 aad the date of vesting, as ‘was originally provided for, was April 
14, 1955 and as such (ће two dates, 5 5.53 and 144.55, represent the period 
of time within whioh transfers-of immovable .property were liable to be 
sorutinised. The underlying policy was to prevent large. scale evasion of 
the statute. The object.-of the section was.to find out whether the. trane- 
fera were bonafide or not. . The intention of the legislature being to 
prevent large scale evasion of the statue, the transfer in the instant case, 
which was made оп’ April 9, 1956, cannot be ‘said to be ouiside the 
purview of section 5A. If the construction of the .gection as was sought 
Чо be given^by the learned: counsel for the petitioners be accepted, then 
the effect would be disastrons and a large number ‘of transferors like tho 
present one.would escape without any check.. The oral dedication in the 
instant case not-having been believed, the: land of -&he settlors, who were 
inter-mediaries, admittedly vested in the State Government оп April 15, 
1955 and such vesting being operative and the land in question having not 
been retained,the settlora had no right to transfer the-said land in favour of 
the deities by the Arpannama dated the  9th- April, 1956. Since such 
transfer was made after the date of vesting and for reasons -as mentioned 
in the judgment, the authorities concerned had the right and jurisdiction 
"to: find out whether such transfer was bonafide.: The steps taken by the 
competent authority in the instant case were in confórmity with the 
intention -of the legislature and also in accordance with the provisions of 
the statute.- — - ' л: 
Cases referred to :— Us M - 
(1) Ambujakshya Mukherjee у. State of. West Bengal & Ors, ILR 
- 1966:(1) Cal. 495 юы 
*Civil Rule No. 10206 (w) of 1976. . 
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(2) Benode Behari Mondal & Ors. y. ‘State of West Bengal & Ors., AIR 
-1971 Cal 400 no o4 

S. P. Roy Chowdhury ° $e os hows ae... SOF Petitloners 

Satyajit Banerjee : —Á е Respondents 


The judgment of the Court was as follows : — 


The deities, Sri Sri Iswari Lakshmi Maía Thakurani and Sri Sri Iewar 
Radha Krisna Jew Thakur being represented:by their Shebaits, moved and 
obtained this Rule, with the corresponding interim order, on 2nd August, 
1976, against the appellate: order dated’ 18th - May, - 1976, made by the- 

“learned District Judge, Burdwan, in B. A: Appeal No. 6 of 1971, affirming: 
thereby the order dated 6th September, 1971, made in 5A Саве по. 132 of 
1971 by the Assistant Settlement Officer, Ghaskara. 

.2. The lands which were the subject matter of. the: dimus: would 

be about 15:11 acres of agricultural lands, which initially belonged to Shri 
Amulya Laha and Asutosh Laha. Itis the case of the petitioners that tho 
lands in.question, were orally dedicated by the Lahas as mentioned above, 
to the two deities, whose names have been mentioned herelnbefore, without 
any formal deed of Arpannama, Itis the case. of the petitioners that such 
Arpannama was not executed, as me value of the propere in issue was 
less than Rs. 100/-. E ' 
.. 3. The petitioners have SUR that since the dedication as. men- 
tioned above, the deities in question, were in possession of. the -properties 
as dedicated through their shebaits and the. usufructs from the properties 
were utilised for the Sebapuja for the deities. I$ has also. been stated 
that regular account books were kept and maintained and the settlors. 
ceased to have any perconal right, title, interest and possession in the 
properties in question and ŝhe interest of the deities маз duly and correctly 
recorded in the Revisional Record of Righte. 

4. It appears that after the death. of Shri Asutosh . Laha, опе of the 
settlors, it became necessary to secure proper. management of the Debottar 
Estate and to enumerate the specific . duties of the shebaits as well as to 
'aecure reguler performanée .of the. sebapuja, a confirmatory. deed of 
Arpannama was executed and registered ôn 9th April, 1956 by Shri Amulya 
Charan Laha, the other settlor, and Smt. Ambalika Laha, the widow of 
another settlor. The petitioners have alleged that the deed - as mentioned 

- above, was only a confirmatory one and the deitias in question continued 
to possess the properties as before through their shebaits. 

5. -After coming into force of the West Bengal Estate Acquisition 
Aot, 1953 (hereinafter zeferred to as the said Act), the Assistant Settlement 
Officer corezrned, who is Respondent No. 3, initiated a proceeding under 

section 5A of the said Act, against the deities and: so algo ‘the heirs of the 
settlors, to investigate whether the transfer as made, was bona fide. This 
proceeding was contested by the deities contending, -inter alia, -amenget 
others, that the transfer in question was a bona fide one, The jurisdiction 
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to initiate the proceeding was also contested and it appears that the 
shebaits, who are the ‘heirs of the settlors, also supported the deities. The 
petitioners have’ stated thas it would: appear from the Khailans duly 
published and .recorded,' that the settlors were ' "Inter-mediaries", 
within the meaning! of the said’ Act and their interest vested In the 
State of West Bengal on 15th: April, 1955 and accordingly it has been 
élaimed, ‘without, of course, "admitting the fact that since the dedication was 
inadé on 9th April, 1956, only by thé Arpannama as mentioned above, 
the ‘officer concerned had jurisdiction to initiate the said proceeding under 
section 5A of the said Act and to investigate. whether the transfer was 
bona, fide or not as the alleged. transfer was not within the probibited period, 
viz. Sth May, 1953 and 15th .April, 1955. The petitioners have further 
claimed that before (Ев officer concerned, the deities produced the account 
books and various relevant documents, враг! from leading oral evidence, 
to substantiate the case as was sought to made out by the deities and the 
particulars ` whereof, havo, been mentioned hereinbefore. It has been 
admitted, that thereafter, a local inspection by the officer concerned 
himself waa made. It bas been stated that on auch enquiry the officer 
concerned found а рисова Mandir and that regular sebapuja was perfor- 
med. It has been alleged by the petitioners that even inspite of such facts 
or findings, the officer concerned, by his order 6th September, 1971, held 
that the transfer was not bona fide. This order is in Annexure-A to the 
petition., From a reference to the order as mentioned above, it would 
also appear that it has been found that the main object of the transfer by 
the transferors, was to increase the amount of. land, which ` they were 
‘entitled to retain under the provisions of the said Actand the story made 
out by the shebaits in question, that an oral dedication was mado as far 
back as in 1342 B'S was nothing but а myth. It has also been observed 
‘that the Arpanaama which was brought into existence-on 9th April, 1956, 
was apparently after the prohibitory period and for the purposes as 
mentioned, above. ‘It has also been ` held that the recitals of the said 
document would clearly show thatthe lands in question were all along 
being treated as the secular properties of the transferors. These apart, 
the account books as produced, were found to be personal docüments of 
the shebaits and their reliability Was doubted. 


é., From such determinations, an appeal being F. A. Appeal No. 6 

“of, 1971, was taken bot the same тав also dismissed on 18th May, 1976. 

: The appellate order is in Annexure-B to the petition. The appellate order 
has confirmed the findings arrived at ‘by the Assistant Settlement Officer and 
has categorically. stated on evidence that the story about the oral dedi- 
cation was a myth and that the- transfer of secular properties, was mada 
after the prohibitory period, with the object of retaining more lands. 
From a reference to the appellate order it would also appear tbat it was 

“contended in that proceeding that the proceeding as initiated or Abe 
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determinations Вя. ` made was improper ав tlie - Bargadare, _who were in 
possession of the lands in question, were not impleaded as parties. 

‚7. The Rule has been contested by the, Junior Land Reforms Officer 
and the Assistant Settlement Officer’ concerned, who are Respondent Nos. 


2 and 3 by filing an affidavit-in- opposition dated. 29th March, 1978, through 


А Shri Manis Chandra Choudhuri, "Special Revenue Officer, Grade- “IL. 
This deponent has claimed to be ‘attached to. Settlement Officer, Rajbati, 
Burdwan and as such, be has stated ihat he is well acquinted with the facts 
of jhe case. The oral dedication of the lands in question by the _Lahas 


as mentioned above, in favour of the deities, has been denied: by the de- ` 


ponent. He hae stated that the said. oral- dedication made aa far back ‘in 
de B.S. could not Бе admitted and such dedication became ineffective 
„the actual transfer took place by tho- registered deed on 9th April, 1956 


ra е. between 5th May, 1953, and after the date of. vesting. The deponent has © 


also claimed that the transfer of the lands in question, in favour of the 


family deities, on the part of the owners, who, held agricultural lands : 


above. the, prescribed ceiliog оп the date of veating,. ‚мак not acceptable in 
the absence ofa registered." deed of- gift.and. the oral transfer ‘among 
family, members, was absolutely а concocted story and had no legal basis. 
He has stated that" the subsequent transfer by virtue of the registered deed 
. dated, 9th April, 1956, does not corroborate the reason of non- registration, 
on the plea of valuation of. the properties , and the provisions. of Indian 
rust Act, as alleged. - 

8. Тһе deponent has further denied that since the transfer by the 


Làbas ав mentioned in the. petition, the deities in question. were in posses- ` 


sion of the properties 50 dedicated through. the shebaits, and the usufructs 
from: the properties, used for the  sebapuja of: the delties. , He has further 
denied.that the settlors ceased to. have any personal right, title, interest 
and possession in the properties in issue nnd has stated that, such interest 
could not cease lawfully, by mere oral dedication of properties. in" favour 
of the-delties He has also denied the statements that. tbe usufructa from 


' these properties was. utilised for the, use of the deities | and the 


sebapuja.. A reference has been .made by the: deponent to the two. 


' “orders ав mentioned above and it has been stated: that singe the account 
-books as produced, could not be believed or it was not established that 


“they were duly and properly kept, the ‘orders under challenge, were due, - 


А legal and proper and made with jurisdiction. It has aleo been stated that 
. from. the records of the concerned ‘appeals: and В.Е. Case. Nos..120.and 
И 121 of 1968, which were interlinked, it would appear that Shri Amulya 
Charan' Laha and Smt. Ambálikà Devi, on the date of vesting, held more 
lada than the ceiling, so far. agricultural” lands are concerted and ав such 
the transfer in ` favour of the deities, was also nothing but a sham tran- 
_saction and it was thus “appropriately - held that the said" transfer was a 
mye їй fact, the deponent has stated that the transfer in question, was 


D 
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a clear device by the petitioners "(0 retain тоге. lauds than the ceiling in 
she name‘of family déities. He has also stated that- the confirmatory deed 
in question, aftér several years of the: so-called ‘oral gift, wasa device to 
evade oceiling-laws. The fact that the settlors ware ““‘Inter-mediaries” 
within the meaning of the said Act, ‘has been admitted and it has been 
stated that their Interest vested in the State of West Bengal on 15th April, 
1955, and since the transfer was mide by the purported dedication on 9th 
April,-1956, the actions as taken, were due, bona fide, proper and legal. 

7 9. Although various роіпіг Бахе been takea in the petition, but Mr. 
Roy Chowdhury; appearing in. support of :the Rule only contended that 
the interest of ‘settlors being that of ‘‘Inter-mediaries” dnd the said 
“Interest” had vested in the State of West Bengalon, 5th April, 1955, and 
the disputed deed was executed on 9th April, 1956, the authorities, under 
section 5A of the said Act had no jurisdiction to initiate any proceeding, 
as the alleged transfer was not made within' the prohibited period viz 5th 
„Мау, 1953' atid 15th April, 1955.--It was the contention of Mr. Roy 
: ‘Chowdhury that in terms of section 5А(1). of the said Aot, which lays 
down that the State-Government: may after the date of vesting enquire 
into any case of transfer of any land by intermediary, made between the 

Sth day of May,.1953, and the date of vestiog if in its opinion there are 
prima facte reasons for believing’ that such ‘transfer was not bona fide, tho 
_enquity as sought to be initiated, was improper and without jurisdiction, 
as the transfer by the Arpannama in question was made іп the instant саво 
on 9th April, 1956 i. e. after the: period ав mentioned in the said section. 

11 support of such submissions, Mr. Roy Chowdhury, referred to of the 
- «nch determinations of this Court in the case of (D Ambujakshya 
Mukherjee v. The State of West Bengal & Ors., 1. L. К. 1966 (1) Cal 495. 
He made specific réferences to the- observations in paragraph 57 of the 
judgment delivered by P. B. .Mukharji, J. as His Lordship then was and 
those in paragraph 55 of the judgment of C N. Laik, J. ав His Lordship 
then was. The observations of thé learned Judges in the case as referred to 
hereinbefore, іп my view, do not. strictly aupport the contentions of Mr. 
Roy Chowdhury. ‘Thereafter, Mr. Roy Chowdhury réferred to ‘the 
determination in thé case of (2) Benode Behari Mondal and Ors., v. The 
- State of West Bengal & Ors., A. I. В. 1971 Cal 400. In that case, the point 
for consideration was as to- whether an earlier decision made by a 
competent authority; in a proceeding under section 5A of the Estato 
: Acquisition Aci, 1953 in respect of a- particular transfer of à particular land, 
constitutes a bar in law Ѓог the game proceeding, by the same authority 
in respect‘of the same transfer ànd: over the same land. The learned 
Judge on application of the-prineiple that a licence adjudicated cannot be 
adjudicated over again, came to the conclusion that the subsequent 
initiation under section 5А as made іп that case, was without jurisdiction. 
Such view was taken as the first initiation under section 5А, which was 
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made on 13th March, 1959, holding the transfer to be bona fide, could, not 
be re-opened subsequently. While makings the. said determination the 
learned Jugde has observed that the Spectal ‘Revenue Officer-in that oase 
was obviously In érror in thinking that a proceeding under section 5А 
must necessarily and either with a declaration that ir&nsfer was bona fide, 
or it was not. , The learned Judge has observed that the Special Revenue 
Officer was over-looklng that there, ате other limitations too in the section 
itself. „Не hes otated that the sections limits itself to transfers eff cted 
between 5th May. 1953: and the date of vasting, apart from the, limitations 
imposed by the statutory definition of transfer for the purpose. of .the 
section, The determination as mentioned hereinbefore, in my view, do 
not also Jay down a, proposition, which supports the contention of Mr, 
Roy Chowdhury, as mentioned hereinbefore. - 
10. The said section 5A as appears, was introduced for the purpose 
of: ayoiding large transfers,:which were effected or sought to be effected 
on the publication of the Bill ор 5th Мау, 1953, in the Official Gazette 
and that is why the said date has been mentioned in sectlon. 5А(1) of 
the said Act. The- amendment introducing the said section 5A, was 
introduced, ог. Joserted with retrospective effect by section 2 of the West 
Bengal Estate Acquitition (Amendment) Act,: 1954 and the. date of vesting, 
ав was originally pro-vided for, was [4th April, 1955 and as such the two 
dates, 5th May 1953 and 14th April, 1955, represent the period of _time 
within which transfers were „liable to bo- scrutinised. The obvious policy 
of the section was, (о prevent large. soale evasion of the statute. :Тһе 
object of the section is to find. out. whether the tranfers were: bona fide or ` 
not. Ву keeping the, background and the object of the section-I thiok , the 
construction as suggeated by Mr. Roy Chowdhury, would be too’ narrow. 
The intention of the Legislature, incorporating the section, being to prevent 
large soale evasion of the statute, the transfer, in the instant case, which was 
made on 9th-April, 1956, cannot be said to be outside the purview of 
section, 5A. If the said construction as bas been sought to be asked by 
‚Мт. Roy Chowdhury is given, the effect would be disastrous and many 
transferors like the present‘one would go without any check, The oral 
dedication in the instant case, not having been believed, the lands of the 
settlors, who, were inter-mediaries, admittedly vested іп the State on 15th 
April, 1955 and such vesting being operative and the lands were. 
not ‘retained lands by the subsequent Arpannama, dated 9h April, 
1956, tho -settlora had no right to transfer the lands іп. -question, ` 
in favour of the deities. Since such transfer was made after, the date of 
шы. “concerned had the right and jurisdiction to апд, : out whether 
such transfer was bona fide. Taking of such steps in the instant case, in 
my view, „were in conformity with the intention of the Legislature and 
the. statute. A 
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11.- The above being the position, Ido nod find avy reason to 
entertain :$he submissions of Mr. -Коу Chowdhury and as such, this Rule 
is-discharged. There will be no.order for costs. 

The prayer for stay of operation of the order as made is refused. 

P. R. 


[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice €hittatosh Mookerji end Mr. Justice 
Bimalendra Nath Maitra l 
. Decision : September 29, 1980 
РЕКУ Bala Pal and. Ors . . І nee e. Appellants 
Versus 

State of West Bengal | ees Вевропаерё* 

Requisitloning and Acquisition. ‘of Immovable Property Act, (30 of 
1952), Sec. 8(3)— Compensation payable for land acquired— Effect of 
placing instant Act in 9th Schedulc of Constitutlon— Sec. 8(3)(b) being ultra- 
vires, ' compensation to be determined on market value of requisitioned pro- 
perty at the date of acquisition— Effect of admission of party in statements 
made at a previous stage of proceeding — Mode and manner of determinetion 
of compensation. payable in respect of nal land, Bhiti, Pukurpar, tank, 
bagan, . pathway, temple and наша Interest on compensation money— 
Interpretation. ' ` . 

On 2011.43, the then Provincial бозса оп behalf of the 
Central Government, had requisitioned a large number of plots belonging 
to Gopal Krishna Pal Mohanta Trust Estate of which the appellants 
(in F.A. no. 106-of 1960) claim to be the trustees. On 3.3. 49 the said plots 
were permanently acquired under section 5 of the Requisitioning Land 
(Continuance of Powers) Act, 1947. The Requisitioning and Acquisition 
of Immovable Propety Act, 1952 repealed Act 17 of 1947 with a saving 
clause in section 24. As no agreement about the amount of compensation 
“payable could be reached, the matter was referred to an Arbitrator. The 
Arbitrator purported to determine the amount of compensation payable 
for acquisition of thé property in question in accordance with the provi. 
sions of section 8 (3) of the Act of p Thereafter the two appeals were 
' filed ia “this Court. 

` ' Section 2 of the Amendment Act 31 of 1968 deleted section 8(3) of 
the Act of 1952 including olause (b) and substituted the old sub-section (3) 
bya new one. By the Constitution (39th Amendment) Act 1975, the 
Requisitioning and Acqulsition of Immovable Property Act of 1952 
was included in the 9th Schedule of the Constitution. 
* Appeal from Original Decree Nos. 46 and 106 of 1960. 
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HELD: After the Act 30 of 1952 was specified in the 9th Schedule, 
the provisions of the said Act were validated under Article 31B of the 
Constitution. Therefore, the provisions of the said Act ineluding the 
amendments mide to the principal’ Act upto the date of the inclusion thereof 
In the 9th Schedule can no longer be deemed to be void or ever to have 
become void on the ground that the said Act was inconsistent with or took 
away or abridged any of the rights conferred by any of the provisions of 
Part Ill of the Constitution. 

By reason of its inclusion, the:sald Act 30 of 1952 as the same stood 
on the date of inclusten in the 9th Schedule was validated but the same 
did not have the effect of curing the unconstitutionality ef clause (b) of 
section 8/3) of the Act which had been not only struck down by the І 
Supreme Court as unconstitutional but which’ had been omitted by the 
Amendment Act 31 of 1958. In other words, even after the Act 30 of 1952 
was Included in the 9th Schedule of the Constitution, the same did not 
affect the constitutional invalidity of section 8(3)(b) which had already 
been repealed by the Amendment Act 31 of 1968 after being declared by 
the Supreme Court as ultra vires in the case reported іп AIR 1968 SC 377. ° 

The learned Arbltrator purported to make his award under section 8 
of the Act 30 of 1952, clause (b) of sub section (3) of section 8 of Act 30 
of 1952 being ига vires, the determination of compensation payable made 
by the learned Arbitrator according to the price which the requisitioned 
property would have fetched, if sold on the date of requisition ought to be 
set aside. 

Under section 8(3) of Act 30 of 1952 as amended by the Amendment 
Act 31 of 1968, the compensation payable for acquisition of -any property 
shall be the price which the requisitioned property would have fetched in 
the open market if it had remained In the same condition as it was at the 
time of the requisitioning and had been sold on the date of acquisition. In 
otherwords, the compensation payable would be equal to the price of the 
requisitioned property on the date of its acquisition. In determining the 
market value at the date of acquisition, alteration In: the nature ond 
character of the sald property subsequent to the date of requisition 
-shall be ignored and the compensation shall be. payoble in respect of 
the property as the same stood at the date of its requisition. 

The State is bound by its admission about the nature and character of 
the plots under acquisition, as made in its statements of valuation previously 
filed under section 8(d) of the Act of 1952 and its statements Їп the petition 
of objection against the claimants’ application for local inspection to the 
effeet that at the date of requisition, the disputed plots were bagan lands. 

-In' the. absence of any contrary evidence, the pukur par ought to be 
treated as nal land and compensation payable for the same ‘is to be 
determined at the same rate. The compensation for the tank ought to be 
at the rate of half of the solid land. In the facts of the present case, 
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the said yalue should be fixed with HIR to the price of the solid land 
used as Bastu land. The pathway i in the мап сазе 1з fo ba: valued at 
1/4th price of ВМ” laid. ` ~~ 2 


The parties did not adduce any Саге before the learned Arbitrator 
regarding the market value of Bhiti lands at the date of acquisition of the 
land in question. AS the State had submitted before. the learned Arbitrator 

| that the price of вып ог hemestead land was double “that of nal or bagan 
land at the date of requisition and as the market value of nal and bagan land 
at the date of acquisition has been determined. at the rate of Rs. ¥50]- 

рег acre, the price of ВАШІ or homestead land fs therefore determined on the 
basis. of that rate. 7 

The claimants are entitled 10 the value of the  Shivalingas which were 
made of Kasthipathar. There. is no substance in the. contention of the 
claimants that in addition, they | are entitled to get compensation towards 
the installation costs of new deities in the temples. which may hereafter be 
erected by the claimants. . 

The Interest of | 695 ought to be awarded upon ‘the compensation 
money awarded from the date of acquisition of the plots іп question. 

Because of the special facts and. clraumstances of the instant case, the 
fintings arrived at by this court. regarding the value of the different 
categories of the land acquired in the present. case might not be of much 
assistance in determining the compensation payable for other lands which 
Were'acquired'at the relevant time by different notifications. 


e 


‘Cases referred to :— 
(1) Union of Ind!a ». Kamalabal Чагйуапааз Parekh and Others; 
` _ AIR 1968 SC 377 ~- 
(2) State of West кеа y. Paritosh Rr. ‘Ghosh and Others, 84 
CWN 532 ^ 
(3) State of West Bengal v. Mns. Bella Banerjee AIR 1954 SC 170 
(4) State of West Bengal v. Ganesh Chandra Mitra and Others, “AIR 
1972 Cal 333 | 
(5) Secretary of State ›. Sm. “Риа Bala Debi and Others, AIR 1938 
Cal 75 : 
(6) Raghubans Narain Singh v. The Uttar Pradesh Government through 
: Collector of Bijnor, -AIR 1967 SC 465 
{7) Satindar Singh and Others y. T he State of Punjab and Others, AIR 


1961 SC 908 IE" 
^S. B. Bakshi and Sumit Ghesh © a ce ne S or Appellants 
„Amar Nath Barierjee dnd Tapan Kr. Saa PE for Respondent 


*4ppeal from Original Decree Nos. 46 and 106 of 1960. 
The judgment of the Court was as follows :— 


. . Mookerji, J.: Tho, appellants of F. A. No. 106 of 1960, Бета, 
aggrieved by the: award, of Sri К.М. Bhattacharya, Arbitrator, in en 
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arbitration case under ‘section 8 of the Жы and Acquisition 
of Immovable Property Act, 1952. have preferred the said appeal. The 
State of West Bengal has also preferred. F. A. No. 46 ‘of 1960  dgainst | а 
part of the said award of the learned, Arbitrator. — 

2. On 20th November,, 1943 the then Provincial Government. on 
behalf of the Central Government, had requisitioned a large number of” 
plots belonging te ‘late Gopal Krishna Pal Deb Mohanta, Trust Estate of 
which the appellants of F. A. No, 106 of 1960 claim- to be the present. 
trustees. On 3rd March, 1949 the ,said plots were permanently “acquired ` 
under section 5 of the Requisitioning and (Continuance of Powers) Act, 
1947 (Act 17 of 1947). The Section 24 of the Requisitioning” and Acquisition 
of Immovable Property Act, 1952, “repealed | the. said Aot 17 of 1947 and 
inter alia; provided that anything ‘done or any action’ taken under the said 
Act 17 of 1947 іп во far as the samo was not іосопвівіепі ‘with the provisons 
of the Act 30 of 1952 shall be deemed to have been done ог taken iù the 
exercieo of the powers conferred by the Requisliloning. and Acquisition of 
Immovable Property” Act, 1952, as if the said Act was in force on a the day 
of which such thing. wae done or action was taken. ` ` 

3.- Ав по agréement about the amount of compensation а 
could be reached; Shri K. N. Bhattacharya,.a retired ' District Judge, was 
appointed asthe Arbiirator.: The said learned Arbitrator. purported to 
determine the ‘amount of compensation payable for the acquisition of the 
said property in accordance . with the provisions of sub-section (3) of 
section 8 of the Requisitioning and Acquisition of Immovable Property Act, 
1952 The learned Arbitrator has over-ruled the contention. of the claiments 
ihat clause (b) of said sub-section (3) of section 8 of the Aot was arbitrary, 

. unconstitutional, void; because the said provision offended the ` provisions 
of Article 31(2) of the Constitution of India. But the. sald view of the 
learned Arbitrator is contrary to the. decision of the Supreme Court in 
(1) Union of India v. Kamalabai Harjivandas Parekh and Others, A.L.R. 
1968 SC 377. The Supreme Court upheld the decision of the Bombay H'gh 

. Court that clause (b) including the words ‘‘whichever -fs less" -of. sub- 
section (3) of section 8 of the Act 30 of 1952 were ига vires the Article 
31 of she Constitution and as such void. The. clause (b) did not provide the 
just equivalent of the land on the date of acquisigion. On 17th September, 
1967 the Supreme- Court had delivered their said judgment in Kamalabal 

Harjlvandas Parekh's (supra). jd 

4.. The Parliament of India had thereafter. enacted the Requisitioning 
and Acquisition of Immovable Property (Amendment) Act, 1968 (Act 31 
of 1968) which received the assent of the President on Bib. August, 1969 
and the Amendment Act was published in' the Gazette of India dated 9th 
August, 1968. Section 2 of the said Amendment Act 31. of 1968 had 
‘deleted the sub-section (3) of ‘section 8 of Act 30 of 1952, ‘including the 
clause (b) which had been struck down by the Supreme Court and the 
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substituted sub-section (3) inerted’ by the said Amendment Act ab of 1968 
Iain tho following terms :—’ Cope i 

The’ compensation аўга for, the acquisition of any property 

under section 7;shall be the price Which the requisitioned property 

- would ‘have fetched ' in the open market, if it had remained in the same 

' condition as it was at the time of requisiting and been sold on the 

date of acquisition." 3 

5, - The Constitution (39ih Amendment) Act, 1975 which came Into 

force on 10th ‘Auguat, 1975 had -included the Requisitioning and Acquisi- 

tion of Immovable Property Act, 1952 as Entry No. 89 in the 9th Schedule 

of the Constitution. , Thus, aftér-the said Act 30 of 1952, was specified in 

the 9th Schedule, the provisions of the said Act were validated under 

Article 31B of the Constitution. "Therefore, the provisions of the said 

Act including the amendments made to she principal ' Act up to the date 


-of the -inclusion thereof in the 91h Schedule can no longer be deemed to be 


void ‘or ever.$o have become void: on the ground that the said Act was 
inconsistent with or took away or. abridged any of the rights conferred by 
any provisions of Paft-III.-. Wo have already pointed out that after the 
Supreme Court had delivered ‘ita judgment in Kamalabai Harjivandas 


` Purékh's cases (supra), declaring ‘clause (b) of -sub-section (3) of section: 


= 


8 ‘of Act 30 of 1952 as ‘ultra vires, tho: Central Legislature had 
deiesed-the said sub-section (3) by substituting a new sub-section (3). There- 


„fore, by reason of its inclusion, the said Act 30 of 1952 as the same stood 


on the said date, was validated but the same did not have the effect of cur- 
ing the uaconstitutionality of clause (b) of sub-section (3) of section 8 of 
the Act which :had been not only struck down by the Supreme Ccurt as 
unconstitutional but - which had been emitted by the Amendment Act 31 
of 1968 -In other words, even after the Act 30 of 1952 was specified in 
the 9th Schedule of the Constitution, the same did not affect the question 
of constitutional invalidity of the said. section 8 (3) (b) which had been 
already repealed-by the Amendment Act 31 of 1968 after being declared 
by the Supreme Court as ultra vires. 

6. Both Mr. Bakshi and Mr. Banerjee, appearing on behalf of the 


' two sets of parties, have drawn our attention to the decision of М. С. 


Mukberji and S. M. Guha, JJ. in (2) State of West Bengal v. Paritosh Кг. 
Ghosh and Others; reported in 84 :CWN 532. Their Lordships have held 


' that after inclusion of Act 30 of 1952 in the 9th Schedule by Constitution 


(39th Amendment)” Act, 1975, section 8(3)(b) of the said Act should be ~ 
deemed to be a valid provision inspite of the decision of the Supreme 
Court in Kamalabat Harfivandas, Parekh's case (supra). Mr. Banerjee; 
appearing on behalf of the State -of West Bengal, had conceded before 
us that unfortunately the attention of the learned Judges of the 
Division ‘Bench was not drawn to the fact that the Requisitioning and 
Acquisition of Immovable Property (Amendment) Ast, 1968 had substitutcd 


$ 
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the previous aub- section (3) of section 8 of AS 30 of 1952. and, therefore. 
the subsequent inclusion of the naid Act 30 of 1952 in the 9th Schedule 
of the Constitution. had no consequence | so far as the, constitutional 
validity of the eriginal ‘section 8(3)(b) was concerned. 5 
7. The learned Arbitrator in his award, inter alia, held that the 
Central Act 17 of 1947 was. passed. more than 18 months before. the 
commencement of the Constituiion and the requieition in the instant case 
was made on 3rd February, 1949 in accordance with section 5 of the: 
said Act. In our view, оп theabove facts the deóision of the Supreme 
Cours in Kamalabai Harjivandas Parekh’s case (supra), cannot be distin- 
guished. Incidentally, the Supreme Court in Kamalabai Harjivandas 
Parekh's case (supra), has observed that clause (b). of section 8(3) of Act 30 
of 1952 bears a olose similarity with the facts in (3) Bella Banerjee’s caso, 
reported in AIR 1954 SC 170.° The Supreme Court in Bella Banerjee's саве 
(supra), struck down section 8 proviso (b) later part of the West Bengal Land 
Development and Planning Act, 1948 as ultra vires Act 31 (2) of the Cons- 
titution. The learned Arbitrator himself has pointed out that Act 17 of 1947 
was subsequently repealed by section 24 of the  Requisitioning and Acquisi- 
tlon of Immovable Property Act, 1952 (Act 30 ‘of 11952). We have already 
referred to the deeming provisions of clause (b) of sub section (2) section 
24 of the Aot 30 of 1952 which has, inter alia, provided that things done 
and actions taken under the Requisitioned Land (Continuance of Powers) 
Act, 1947, so far as the same are not inconsistent with the provisions of 
Act 30 of 1952 shall be deemed to have been done or taken in the exercise 
of the powers conferred. by or under| the said Act. The learned 
Arbitrator also purperted to pass his award under section 8 of the Act 30 
of 1952. Clause (b) of sub-section (3) of section 8 of Act 30 of 1952 being 
ultra vires, determination of compesation payable as made - by the learned 
Arbitrator according .to the price which the requisitioned property would 
have fetched, if sold on the date of requisition, ought to be set aside. ` 
8. Ordinarily, we would have remanded this case for passing of a 
fresh award by an Arbitrator appointed under section 8 of Act 30 of 
1952. We understand that the learned Arbitrator who passed the previous 
award js no longer available. Both Mr, Bakshi and Mr. Banerjee have 
further submitted. that in case the matter is remitted back, there ів likely бо 
be considerable delay in the matter of appointment ofa fresh Arbitrator. 
Lands in question were acquired in March, 1949 and the compensation 
matter has been pending for more than 30 years. According to the both 
sides, it would be in the interest of justice to determine the. compensation 
payable in accordance with law.on the basis of the materials already 
produced in the Arbitration Case No. 105 of 1956. 
i 9.. Under sub-section (3) of section 8 of Act 30 of 1952 as amended 
by the Amendment Act 31 ọf 1968, the compensation payable for acqui- 
sition of. any property shall be the price which the requisitioned property 
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would have fetched: in the open casket if it. had remained in the same 
condition as it was at the time of the requisitioniag and bad been sold oa 
the date of acquisition. In other words, the compensation payable would 
be equal to the price of the requisitioned property on the date of its 
acquisition. In determining the market value at the date of acquisition, 
alteration in the nature and character of the said Property subsequent to 
the date of its requisition shall be ignored and the compensation shall be 
payable іа respect of the property as the same stood atthe date of its 
requisition. 

10. Mr. Bakshi, learned advocate for the appollants, has submitted 
that the markes value of the requisitioned property at the date of their 
acquisition ought фо be determined ‘on the basis of the kobala, Ext. 1(c), 
dated 13th July, 1949, which proved that certain nal lands in adjoining 
mouza Kanchrapara measuring .424 cents were sold for Ra. 500/- і. e., at 
Rs. 1176/- per acre, In this connection, Mr. Bakshi has relied upon the 
statement of P. W. 1 at page 50 of the paper book that Char Kanohrapara 
was to be adjoining west of Krishnabati. ' We have also noticed that in 
bis cross-examinatíon it was suggested to P. W. 1 that there were brick- 
fields at Char Kanchrapara and Majherchar and that the price of land 
used as brick-fields was very high. The learned Advocate appearing on 
behalf of the'State has also submitted before us that even assumíng that 
we accept Ext. 1 (c) as a dependable evidence `of the price of lands similar 
to the acquired lande at the relevant time, some scaling down of the market 
value of nal lands ought to be done in view of the fact that the kobala, 
Ext. 1(o), was in respect of a small piece of land, whereas the acquired 
lands are much larger in area. It is common knowledge that smaller plots 
generally fetch price higher than larger plots. We find that in their 
statements of claim filed before the lenrred Arbitrator, the appellants had 
prayed for payment of compensation for nal lands at tho rate of Re. 750/- 
peracre. We have also pointed out that only a small pieco of land was 
sold by the kobala-(Ext. 1(c), dated 13th July, 1949. The said land was 
situated at mouza Char Kanchrapara, where lands used for briek. fields 
fetched higher price even according to the P. W. 1. Therefore, in view of 
all these considerations, we hold that at the time of acquisition the market 
price of the nal lands acquired ш the instant case should be determined 
at the rate of Rs. 750/- per acre. 

11. Mr. Bakshi has submitted that іп his award the learned 
Arbitrator had erroneously olaasificd Plot Nos. 691, 711, 712 end 387 ns 
nal lands. The learned Arbitrator had relied upon tho C. S. Records in 
respect of these plots. Mr. Bakshi has rightly pointed out that tho C.S. 
Records in question were published on or about 2nd January, 1925, where- 
asthe landa were requisitioned in the year 1943. According to Mr. 
Bakehi, the State both in their statements of valuation dated 27th December, 
1951 filed under section 8(d) of the Requisitioning and Acquisition of 
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Immovable Property . Act, 1952 and in their’ petition of ‘objection dated 
30th ‘September; 1959 against the claimants’ ' application for local inspec- 
tion ‘had admitted that the said Plot Nos. 691, 711, 712 and 387 at the 
date of the requisition were bagan, lands. Having’ given our anxious 
consideration; we hold that the ‘State is bound by their said admission 
about the nature and character of the. “aforesaid plots and, therefore, 
compensation for Plot Nos. 691, 711, 712 aud 387 ought to be determined 
on the basis that they are bagan lands.: : 


12. The learned Arbitrator has found that there was nothing in the 
3 record to hold that the price of bagan lande was higher ‘than nal lands or 
that the prices , ‚of. bagan' land was equal to that of bhitt land as 
contended by the. learned lawyer for. the claimants. P; W. 13 had 
admitted that 'he did not file ‚апу document’ to prove “the market- price of 
bagan lands ‘or that the market price of bagan lands was higher than 
‘that of^ nal авав. - Accordingly, the learned Arbitrator found that 
the price of bagan land was: equal -to that of mal land and that the 
price of bhiti or bome-stead land was double that of nal of bagan land 
at the date of requisition.: Further, іп- their claim petition filed before 
the learned Arbitrator the appellants had claimed compensation for bagan 
lands Re. 750/ per acre. In view ‘of this state of evidence, ме аге nos 
prepared to accept the submission ‘of the learned advocate for. the appol- 
lante tbag the market value. ‘of the bagan lands at the date `of ‘their acqui- 
sition. ought to be. fixed atu figure higher than Rs. `750/- per acre. We 
hold in the facta of the present ‘case; the value of bagan lande ought to ` 
be valued @ Кз. 750/-рег acro., ' 

13. Та the absence of any contrary evidance, we accept Mr Baksbi's 
submission that the pukur por measuring 0 54 acre ought ќо be treated -as 
‘nal lands and the compensation payable for the same Бө determined at the 
same rate. We also uphold the submission of Mr. Bakshi that compensa- 
tion for the land recorded as khal land, measuring 0°37 acre should be 
‘determined at the rate fixed for nal lands. 


14. Relying upon the decision. of this Court in (4) audis ef West 
Bengal v. Ganesh Chandra Mitra & Ors., ‘AIR 1972 Calcutta 333, Mr. 
Bakahi has rightly submitted. that compensation for the tank measuring 
073 acre ought to be at the rate оѓ. half the solid lands. In our view, 
in the facts of this’case the said value should be fixed with reference . 
to the.price.of.solid lands . изей as bastu lands 

15. --The- -learned -Arbitrator had -awarded Rs. -100/- per acre in 
respect of a plot measuring ‘61 acres ae road. Mr. Bakshi hag submitted 
that the same was contrary to the views expressed by the Division -Bench | 
‚ ofthis Court in (5) Secretary of State v. Smt; Dulali Bala Debi and Others, 
AIR 1938 Cal. 75, according to which private paths and common passages 
ought to bo assessed at 1/4th of the price: of solid lands. ' Therefore,- we 
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hold that the said ere measuring "61 acre ‘ought té be valued at 1/4th 
price of bhiti lands. ~~ ue 


16. We may now take up the dnek of йшй of bhirl lands. 
The partios did not adduce any evidence before the learned Arbitrator 
regarding the market value of БАЙИ landa at the date of acquisition of the 
lands in question. But we have already referred ¢o the submission made 
on behalf of the State before the-learned Arbitrator that the price of bhiti 
or homestead land “was: double that of nal or dagan landsat the date of 
requisition. We have held that the market value of the nal and bagan lands 
at the date of acquisition was Ra. 750/- per acre. On that basis, we deter- 
mine thé market price of mu or homestead lands at the.rate of Rs. 1500/- 
per acro. ` 

17. Mr. Bakshi, learned Advocate for the ТЕТЕ in Е. A. No. 
106 of 1960, had next submitted that the learned Arbitrator did not 
correctly value the four Siva temples which were also acquired. The 
learned Arbitrator had accepted the report (Ext. 5A) of Sri P. C. Bhatts- 
charya, Valuer, Р. W.9. ‘The learned Arbitrator’ rightly refused to place 
any reliance upon the evidence of СО. P. W. 1, Dwijendra Nath Ghosh, 
that the temples were dilapidated and broken ones, because the said 
witness admittedly had seen these temples for the first time in 1951, 1. e., 
‚ nearly two years after they were acquired." The valuation of. the sald 
temples ought fo be on the basis that they had remained in the said 
condition as-at the time of ‘requisitioning and sold on the date of 
acquisition. The propeties were requisitioned in the year 1943. The 
learned Arbitrator, however, without indicating any reason deducted 75% 
of the value of the temples as depreciation. In our view, the value of the 
. sald ‘temples should be scaled down by 50% as depreciation. allowance 
ав per report (Ext. 5A).of the Valuer, P. 'W.9. 

18. The State also had preferred F. A. No.. 46 of 1960 challenging 
the compensation award in respect of the Sivalingas which were installed 
inside the temples acquired. We agree with tho reasons given by the 
learned Arbitrator for holding that the claimants were entitled to tho value 
of the Sivalingas which were made of kasthipathar. In our view, there is 
however, no substance in the contention of the claimant-appellanta in F.A, 
No.:106 of 1960 that, in addition, they were entitled to get compensation 
towards the installation costs of new deities in the temples which may bo 
hereinafter erected by the claimants... 

: 19. Mr. Bakshi has submitted that the октай Arbitrator commi- 
tted an error by nof awarding a sum of Rs. 1150/- as compensation іп 
respect of the trees standing on Plot Nos. 495A, 355, 710, 387, 755, 407, 
408, 532, 711, 395 and 211. This point is not contested by the State. 
Therefore we hold that in addition, to sum of Rs. 2081/- awarded the 
claimants were entitled to get further sum of Rs. 1150/- as compensation 
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for the trees which at the time of the requisition of the lands stood on the 
“Baid acquired plots. : - ~ i MET кыз et 
20. The learned Arbitrator has- awarded interest upon the compen- 
sation at the rate of 5% :рег annum from thé date. of the acquisition till 
the date of the award. Mr. Bakshi has. submitted that: the learned 
Arbitrator had presumably awarded such interest on the principles embo- 
died in sections 27 and 28 of the Land Acquisition Act, 1894. But having 
exercised such discretion to award interest, the learned Arbitrator, had по 
option to fix the rates of-interest- payable ata figure 6%. In this conne- - 
-ction, he has relied ‚проп the observations оѓ. ће Supreme Court in 
(6) Raghubans Narain Singh v.. The Uttar Pradesh Government through 
Collector of Bijnor, AIR 1967 8С. 465. 1а the sald баве, the Supre:ne 
Court construed the provisions of section 28 of the Land Acquisition Act 
and held that where the court exercises discretion and grants interest, thé 
interest has to be at the rate of 6%. ‘Mr. Bakshi, has also drawn our 
attention to the earlier. decision of the Supreme Court іа (7) Satiridar 
Singh ‘and others v. . Тһе State of Punjab and Others, AIR 1961 SC 908. 
With reference to the provisions of East Punjab, Requisition of Immovable 
Property (Femporary Powers) Act, 1948, Gajendragadkar, J. (ав ho then 
was), delivering judgmens of the Court held, interalia, that when a claim for 
payment of interest ів made by a person. whose immovablé property has 
been acquired compulsorily he is not making claim for damages properly 
or technically so called ; he is deprived of his land һе should be put in 
possession of compensation immediately; if not, in lieù of possession 
taken by compulsory acquisition interóst Should be paid to him on the 
said‘amouat of compensation. We respeotfully follow the above decisions 
and hold that interest at the rate of 6% ought to be awarded upon the 
compensation money awarded from the date of the acquisition of the plots. 


We understand that out of the compensation payable on {6th July, 1963, 
the claimants had received оп асо payinent of Rs. 5825.14 Р. 

` 21. We accordingly ‘bold’ that: the claimants are entitled. to 
receive the following sums as compensation :— Е бы 


1. Nal land 7:25 acres @ Rs 750/- per acre ..- Rs, 543750 
2. Bagan lands 9°26 acres @ Rs. 750/- per acre ... “Re, 694500 
7 '8.- Bhiti lands 10°03 acres @ Rè 1500/- per acre .. Rs. 1504500 
4. Pookurpar 0°54 acres @ Re. 750/- per acre `... Rs. . 40500 

5. Tank 0°73 acrés @ Rs. 750/- per acre © ==. Re. 54750 

6. ` Khal 0°37 acres @ Rs. 750/- peracre >... Rs. °277°50- > 
7. Road 0°61 acres @ Ra. 375/- per acre ... Rs. 22875 
8. Sia Temples : gt ae de Rs. 15470°00 

9. Valu of Kasthi Pathar m А Ы 

?.^ Siba Kingas @ Re. 750/-.each | 20. .Re. 3000.00 

10. Bamboos DEC $5000 es Вв. 27468, . 
: Rs. 3231:00 


l1! Trees v4 um bp а 
u І :. Total : Вз. 50861°93 P. 
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22. Before wo conclude, we may observe that in our anxiety $o 
bring to an end this protracted proceedings, we. have determined the 
aforesaid compensation on materials which are some what scanty. We 
have already noted that the learned lawyers appearing on behalf of the 
State and the claimants both prayed that the case need not be remanded 
back amd upon the materials already off record, the case may be finally 
disposed of. -"We- таке it clear that because of the special facts and 
circumstances of this case, the findings made by us regarding the value of 
the different categories of lands acquired in the present case might not be 
of much assistance in determining the compensation payable for other ` 
lands which were acquired at the relevant time by different notifications. 

23. We, accordingly, dismiss F.A. No. 46 of 1960 preferred by the 
State. We allow in part F.A. No. 106 of 1960 and modify the award of the 
learned Arbitrator in Arbitration Case No. 105 of 1956. There would 
be an award for a.sum of Ra. 50, 861.93 P. (including the amount offered 
by the learned Acquisition Collector) in. favour of the claimants. The 
above amount ef Rs. 50861.93 P. will carry interest at the rate of 6% per 
annum from 3rd March, 1949 to 16th July, 1963 and from 17th July, 
1963 on {һе ‘balance aniount of the compensation after deducting Rs. 
5825.14 P. till payment to the claimants. The Collector is directed to 
pay the said amount to the claimants within four montha from this day. 
> There will be no order as to costs. 

Maitra, J. : I agree. 

N.CS 


[ SPECIAL JURISDICTION (INCOME TAX) ] 
Mo Mr. Justice Sabyasachi Mukharjl and Mr. Justice 
Sudhindra Mohan Guha à 
. Decision: August 7, 1980 
Bridge & Roof Co. (India) Ltd. 27 001. б Applicant 
Versus 

Commissioner of Income-tax, West Bengal-1, Calcutta ...Respondent* 

Companies (Profits) Sur-tax Act, 1964-Explanation 2 to Rule 1 to the 
Second Schedule ; Companies Act, 1956— Sixth Schedule— Dividend pro- 
posed and subsequently ratified by the Share-holders— Whether кш 
ог гевегүө. 

While computing the көй as on Ist January, 1967 under the 
Companies (Profits) Sur-tax Act, 1964, the Income-tax Officer found that 
the -assegsee's -Directors submitted their report for the year ending 
31st December, 1966 on 26th May, 1967 and therein had recommended 
dividend of 10 per cent. of the increased oapital of the assessee company 

*Income Tax Ref. No. 162 of 1973. 
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which was subsequently ratified by the E on 29th June, 1967 
at the Annual General Meeting on the acoounts for the oalendar year 1966. — 
The Directors had mentioned in the report that the recommendations for 
declaration of dividend was made subsequent to the closure of the accounts 
in 1966 and as such no provision had been made іо the accounts for the 
proposed dividend. After ratification, a sum of Re. 3, 60,000/- жав, 
infact, distributed as dividend among the share-holders and the said 
„amount therefore as taken out of the fund às shown as general reserve. 
Prior thereto in the accounts a total sum of Rs. 47,50,660 had been shown 
as taken out of the fund as general reserve. The Income-tax Officer found - 
from the Auditor’s Report that no provision in respect of dividend was 
created in the accounts but, according to him, this should have been done. 
as per the Companies Aot, 1956. In this Connection a reference may be 

made to Item V of the Sixth Schedule to the Companies Act, 1956 
providing for the nature of the balance sheet. The Income-tax Officer 
by applying Explanation 2 to Ruie 1 to the Second Schedule to Companies 
(Profits) Sur-tax Act, 1964 and with reference to columns 5 and 6 
of the form of balance- sheet given in: Part I of the Sixth Schedule 
to the Companies Act, 1956 held that the; amount of proposed dividend 
though nos specifically shown in the balance sheet could not be treated as 
reserve for the purpose of computation of capital. Accordingly, a sum of 
Ra. 3, 60,000 was excluded from ihe assessee’s computation of capital. 


Being dissatisfied, with the assessment order, the assessee preferred 
‚ an appeal to the Appellato Assistant Commissioner. As no dividend was 
declared as on lst January, 1967,. being the relevant date, the Appellate 
Assistant Commissioner held that the amount of -Rs. 3,60,000 should ‘not 
have been deducted from the general reserve for the purpose of- computa- 
tion of capital. Being dissatisfied with the order of the Appellate Assistant 
Commissioner, the revenue ‘went up in appéal before tbe Appellate 
Tribunal. After considering the rival contentions, the Tribunal found that 
a sum of Rs. 10,81,462/- was transferred to the general reserve оні of 
which the dividend recommended subsequently had been distributed. 

The Tribunal held, following the decision of the Supreme Court in 
the Case of C. I. T. v. Mysore Electrical Industries Ltd., 80 ITR 566 that 
the amount of proposed dividend became a known liability- on lst January, 
1967. The Tribunal allowed the баррев) of the Revenue. 


On a reference 
at the instance of the аввевзео : 


НЕГР: Proximity of the Director's meeting, recommending the 
creation of reserve, declaration of dividend and simultaneous passing of . 
the Пет at one meeting had indicated that the reserve was intended for the 
payment of the liability intended to be created on the Ist day of the previous 
year. Though actually that liability was created subsequently, but the 
liability was Intended to be created In order to be related back to the . 


1 
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first day of the previous year. . The entire transaction was a tategrated. 
transaction. 


. Cases referred to :— 


(1) Indian Tube Co..v. С.І. T. West Bengal in Inoome-tax Reference 
. No. 41 óf 1970 (unreported) 
(2) C.I. T. v. Mysore Electrical Industries Ltd , 80 ITR 566 (SC) 


(3) к T. у. Arvodava типе 9 Manufaciiniag Co. Ltd., 30 ITR 


(4) C. I. T. & Business Profits, Madras y. Вазай ка Mills Ltd., 32 
ITR 237 
(5) Mrs. Bucha Е. Guzdar v. с. I.T,27 ITRI 
(6) Kastur Chand Jain v. Gift Tax Officer, 42 ITR 288 
- (T7) Metal Box Co. of India Ltd. v. Their Workmen, 73 ITR 53 

(8) Super Spinning Mills Ltd. v. C. I. T., Hyderabad, 120 ITR 512 
(9) €. I. T. v. Indian Smelting & Refining Co. Ltd , 107 ITR 793 

(10) I. T., Bombay City-I v. Bharat Bijlee Ltd., 107 ITR 30 

(11) C.L. T , Gujarat-1 v. Mafatlal Chandulal and Co. Ltd. and Ат, 


107 ITR 489 - 
(12) Braithwaite & Co. (India) Ltd. v. C. І. T., West Bengal-I, 111 
ITR 825 
(13) ala Steel and Wire Products Ltd. v. C.I.T., West Bengal-I, 112 
`I 
Dr. Debi Paul and Prakan Paul ‚е. e for Applicant 
Ajit Sengupta >e for Respondent 


The judgment of the Court was as follows :— 

Makharji, J.: In this matter after hearing the parties we had on 
the 8th April, 1980: delivered our judgment. Before, however, the judg- 
ment could be signed, learned Advocate for the revenue drew our attention 
toʻa decision of ours in Income-tax Reference No. 241 of 1970, (1) The 
Indian Tube Co. Ltd., Calcutta v. Commissioner of Income-tax, West 
Bengal-I, Calcutta judgment delivered on 23:1 August, 1974 (uareported). 
The matter was thereafter aet down for further hearing and after oonsi- 
dering the arguments afresh we proceed to deliver this judgment. 

2. In this reference made by the Tribunal, in compliance with an 
order under Seo. 256 (2) of the Income Tax Act, 1961, the following 
question haa been referred to this Court : 

“Whether thero were any materials bsfore the Tribunal to hold that 
the amount of the dividend proposed on 26th May, 1967 and ratified 
by the share-holders on 29th June, 1967 became a known liability as on 
let January, 1967 and whether the Tribunal's fluding.in this respect is 
perverse ?" 

3. In order to appreciate this question, i$ is necessary to atate that 
the assessee ів an Indian Company with its previous year as calendar year 
1967. While computing the capital ав on ist January, 1967 under the 
Companies (Profits) Sur-tax Act, 1964, the Income Tax Officer found that 
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the assessoe's Directors submitted their report for the year ending 31st 
December, 1966, on 26th May, 1967 and ¢herein had recommended 
dividend of 10 per cent. of the increased capital ef the assessce company 
which was subsequently ratified by the share holders on 29th June, 1967 
at the Annual General Meeting on the accounts for the calendar year 1966. 
It is pertinent to note the Directors, had mentioned in the report that the 
‘recommendation for declaration of dividend was made subseqnent to the 
closure of the accounts in 1966 and as such no provision had been mado 
in the accounts for the proposed dividend. After ratification, a sum of 
Rs. 3, 60,000/- was, in fact, distributed as dividend among the share 
holders and the said amount therefore was taken out of the fuod as shown 
as general reserve. Prior thereto in the accounts a total sum of 
Rs. 47,50,660/- had been shown as taken out of the fund as general 
reserve. The Income Tax Officer found from the Audisor's report that no 
provision in respect of dividend was created in the accounts but, according 
to him, this should have been done as per the Companies Act, 1956. In 
this connection a reference may be made to Item V of the Sixth Schedule 
to the Companies Act, 1956 providing for the nature of the balance sheet. 
The Income Tax Officer by applying Explanation 2 to Rule 1 $o the 
Second Schedule to Companies (Profits) Sur-tax Act, 1964 and with 
reference to columns 5 and 6 of the form of balance sheet given in Part I 
of the Sixth Schedule to the Companies Act, 1956 held that the amount 
of proposed dividend though not speolfically shown іп the balance sheet 
could not be treated as reserve for the purpose of computation of capital. 
Accordingly, a sum of Rs. 3,60,000/- was: excluded from the  assessee's 
computation of capital. 
4. Being dissatisfied, with the assessment order, the assessee pre- 
ferred an appeal to the Appellate Assistant Commissioner. As no 
-dividend was declared as on let January, 1967, being the relevant date, һе 
Appellate Assistant Commilssionor held that the amount of Rs. 3,60,000/- 
should not have been deducted from the general reserve for the purpose 
of computation of eapital. Being dissatisfied with the order of the 
Appellate Assistant Commissioner, the revenue went up in appeal before 
the Appellate Tribunal. After considering the rival contentions, the 
Tribunal found that a sum of Rs. 10,81,462/- was transferred to the general 
reserve out of which the dividend recommended subsequently had been 
distributed. It would be relevant to s:t out the relevant portion of the 
order of the Tribunal. The Tribunal observed, ínter alla, as follows : 

"4. Before us it is vehemently submitted on behalf of the 
Revenue that the assessee company being an Indian Company, should 
have adhered to the form of balance sheet as provided for in the 
Companies Act, 1956 ^ According to him, the Company had distributed 
dividend as recommended by the Directors and afier being ratified by 
the share holders out of the profits of the calendar year 1966 and, as 
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such, the Appellate Assistant Commissioner was пов justified in his 
decision. On the other, learned Counsel appearing for the assetseo 
company submits that in the statement of accounts for the year ending 
_ 31st December, 1966 there was no provision for the proposed dividend 
nor did the Directors of the company recommend any dividend upto 
24th May, 1967 when the auditors finished the accounts for dhe said 
period. Thus, according to him, the Appellate Assistant Commissioner 
was justified in not disturbing-the general reserves, and, more so, 
when the dividend proposed on 26th May, 1967 was ratified by the 
sharc-holders on 29th June, 1967 and dividend was thereafter distribu- 
ted out-of general reserves, According to him the facts of the instant 
case are materially different from those in the case (2) of C. I. T. v. 
Mysore Electrical Industries Lid., 80 ITR 566 (SC). 3 : 
5. We have given a careful consideration to the rival submissions. 
There is no dispute as to the facts of the case. The amount of 
dividend proposed did not appear in the body of the balance sheet 
but the recommendation of the Directors was very much there and the 
same was ratified by the share-holders. I$ іс immaterial ae to when the 
Directors recommended.the amount of dividend to be declared when 
such recommendation has been appearing in the statement of accounts. 
A sum of Rs. 10,81,462/- was transferred to general reserve out of 
which the dividend recommended was distributed. If all the facts are 
examined together one will see that instead of setting apart a portion 
of the profits towards dividend the Directors of the assesses company 
created a general reserve out of which the dividend was distributed. 
The shareholders of the company ratified the recommendation of the 
Directors. Evidently .the dividend жав (о be paid out of general 
reserves. The difference between the facts of the instant case and 
those of the case reported in 80 ITR 566 (SC) lies in the form adopted 
by the assessce company in setting apart tho amount of dividend 
- proposed to be declared. То our mind this deviation in form does 
not help the a9sessee and the decision of the Supremes Court referred 
to above does not very much apply to the facts of the instant cage, in 
the sense that the amount of proposed dividend became a known 
liability as on Ist January, 1967. Weare therefore of opinion that 
the Appellate Assistant Commissioner was not justifled In his decision. 
The Income Tax Officer should accordingly revise the assessment.” 

6. In the result,the appeal preferred by the revenue was allowed and 
the order of the Income Tax Officer restored. Thereupon, there was an 
application for reference to this Court and the Tribunal under Sec. 256(1) 
of the Income Tax Act, 1961 was not inclined to refer the question. 
Thereupon on an application being made to this Court and pursuant to 
an order made by this Court, the question indicated before, has been 
referred to this Court. 
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7. Before we consider the question, it. may not be inappropriate te ` 
refer to certain -provisions of the Companies (Profits) Sur-tax Act, 1964. 
Section: 4 of the said Act provides, that subject to the provisions contained 
in the said Act, that tbere should be a charge on every company for every 
assessment year commencing on and from the 1st April, 1964 a tax, which 
ia referred to as Sur-tax in respect of so much of its ohargeable profits of 
the previous year or previous years, as tbe .case may be, as may exceed 
the statutory deduction ai the rates or specified іп the Third Schedule. 
The chargeable profits are computed by excluding certain items and the 
First Schedule deals with the Rule for computing the chargeable profits. 
Rule 1 of the First Schedule provides that the chargeable profits would be 
the total income which would be adjusted consisting of the income, profits 
gnd gaing’and other sums from which certain amounts mentioned in the 
clauses have been excluded. - The Second Schedule deals with the rules of 
computing the capital of a-company for the purpose of Sur-tax and Rule 
I enjoins for the exclusion of reserves aod surpluses ог any other item 
under the head current liabilities and provisions. In essence under rule 
1 of the Second Schedule the capital of a company is the aggregate of 
the amounts as on the first day of the previous year relevant to the 
assessment year of the paid up capital, the, reserves and debentures etc. 
the assessee company claimed for exclusion’ of the share capital as well 
ав general reaerve from computation of capital but the revenue found that 
‘out of the general reserve a sum of Rs. 3,60,000/- which was subsequeatly 
declared as dividend should be excluded and thereby diminishing the 
general reserve which should go in the addition of the capital. Now, in 
this case, admittedly the relevant date is the first day of the accounting . 
year, that is, lat January, 1967. Аз per balance sheet the general reserve 
was Rs. 47,50,669/- and the revenve had deducted from the sum of 
. Rs. 3,60,000/- and the assessee disputed the right of such deduction by 
the revenue. The main basis of the decision of the Tribunal and the 
case ef the revenue is she decision of the Supreme Court in the case of 
‘Commissioner of Income Tax v. Mysore Electrical Industries Lid, 
80 ITR 566. But before that decision is appropriated properly 
it was urged on behalf of the assessee that it is necessary to 
refer to the decision of the Mysore High Court out of which the decision: 
went up in appeal) to the Supreme Court. It appears from the said 
decision of the Mysore High Court in ‘the case of Commissioner of 
Income Tax v. Mysore Electrical Industries Lid. that the company had 
made five appropriations, viz. (1) for the plant modernisation and 
iehabilitation reserve, (2) loan redemption reserve, (3) reserve for 
development rebates, (4) dividend reserve and (5) reserve for super 
profits tax. Tbe High Court held that the.amount standiog to the огей 
of dividend' reserve and reserve for super profits tax in the balance sheet 
ofthe assessec Company were in the nature of appropriation for taxation 
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and proposed dividends and could not be regarded as reserve for the 
purpose of eomputation of capital. The question relating to these two 
Appropriations were therefore answered by the High Court against the 
asseasea, The other appropriations or reservations relating to the plant 
modernisation and rehabilitation reserve, loan redemption reserve and 
development rebate reserve were held by the High Court to be the resorves 
pertaining in the nature of capital; In those circumstances the revenue 
preferred aod appeal ‘to the Supreme Court with regard to these three 
reserves. The assesses, however, did not question the findings of the 
High Court on the question of dividend reserve and the provisions for 
taxation. The Supreme Court considered only about the three appropria- 
tions, viz. (1) the plant modernisation and rehabilitation reserve, (2) 
loan redemption reserve and (3) reserve for development rebate. In that 
context the Supreme Court observed that out of the profits of the res- 
pondent company for the accounting period ending on 31st March, 1963 
the Directors of the company appropriated the following amounts towards 
the reserves on 8th August, 1963, viz. (1) Re. 2,56,000/- as plant 
modernisation and rehabilitation reserve, (2) Rs.: 1,00,000/- as loan repa- 
triation reserve and (3) Re. 89,587/. as devolopment rebate reserve. 
The question before the Supreme Court аз meationed before was whether 
this amount should ba iacluded in computing: the capital of the assessce 
company as on the ist April 1963 under Rule.1 of Schedule 2 of the 
Companies (Profits) Sur-tax Act, 1964 for the purpose of statutory deduc- 
tions for the assessment year 1964-65. The revenue had contended that 
since the appropriations were made on the 8th August, 1963 this eould not 
be treated as components of capital as on the Ist day of the previous year, 
that is, Ist April, 1963. It was held rejecting the':contontion of the 
department that the determination of tho diretors to appropriate the 
amounts to three items of reserves on 8th August, 1963 had to be related 
back to the Ist of April, 1963, thatis, the beginning of the accounts 
‘for the next year, i.e. the beginning: of the accounts for the new 
year and must be Greated as effective from that date, it was -held 
‘that three items had to be added over the other items for the computation 
of the capital of the respondent company as on Ist April, 1963 under Rule 
1 of Schedule II of the Companies (Profits) Super Tax Act, 1964. Dealing 
with this aspect, G. К. Mitter, J., who delivered tho judgment of the 
Suprenie Court observed at page 569 of the report as follows :— 

“Tt is well known that the accounts of the company have to be 
made up for a year up toa particalar day. In this case that day was 
the 31st March, 1963. If it was reasonably practicable to make up 
the accounts upto the 318! March, 1963, and present the same to the 
directors of the respondent оп April 1,1963, they could have mado up 
their minds on that day and declared their intention of appropriating 
the said and other sums to reserves of different kinds. But the fact 
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that they could-not do so for the simple reason that the calculation 
and collection of figures of all the items of Incomes and expenditure 
of the. company for the year ending March 31, 1963, was bound to 
take some time cannot make any difference to the nature or quality of 
the appropriation of tho profits to reserves аз determined by the 
directors after the istof April, 1963. Their determination to appro- 
priate the sums mentioned to the three. separate classes of reserves 
on the 8th August, 1963, must be related $o the Ist of April, 1963, 
i.e. the beginning of the accounts forthe new усаг and must be 
treated as effective from that date.” 

8. If the aforesaid observations are;read as enunciation of the 
principle of relating back in view of ths reality of the manner of passing 
of company accounts, then, it may be contended that though the declara 
tion of dividend was made subsequent to the passing of the accounts it 
must relate back to the first day of the year of the account to go to the 
diminuation of the capital out of which ‘that amount was ultimately 
declared. The Supreme Court referred to a decision of the Bombay 
High Court in the case of (3) Commissioner of Income Tax v. Arvodava 
Ginning & Manufacturing Co. Ltd., 30 ITR 145. In tha$case the profits 
of the company for the усаг ended 31st December, 1948 were shown ав 
Rs. 28, 56, 997/14/2. The directors had: made certain appropriations 
which included Rs. 11, 08,000/- to reserve fund and Rs. 1,50,000/- to 
dividend reserve fund. The report of the directors was made on 27th 
April, 1949 and a general meeting of the shareholders ‘was held on 27th 
June, 1949 and the same adopted the report and recommendation of the 
directors. The company was assessed to business profits tax chargeable 
under the Business Profits Tax Act for the accounting period lat January 
to 3lst March, 1949 and the question which arose there was what was ` 
the capital of the company for the accounting period. The company 
contended that its; paid up capital should be increased by the amount of 
of reserve constituted by the recommendation made by the directors and 
accepted by the shareholders. The Com missioner of Income Tax went up 
to High Court on a reference contending that the reserve was not sancti- 
oned till 27th June, 1949, it could not be looked at or considered as 
reserves on a day prior thereto. The learned Judges ofthe Bombay High 
Court were of the opinion that the resolution of 27th June, 1949 had 
retrospective effect inasmuch as it referred to the profits of the year ending 
on 31st December, 1948, the appropriations to be made in the balance 
sheet as of that date and the reserves which should be constituted and 
shown Їп the balance sheet as on 3ist December, 1948. The High Court 
observed that when one looked at the balance-sheet of the year ended 
31st December, 1948, tho amounts mentioned were shown respectively in 
tho reserve fund and the dividend reserve. fund and the shareholders by 
passing a resolution on 27th June, 1949 did not decide that these amounts 
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should constitute reserves as from that date but they accepted the recom- 
mendation of the Directors that these amounts should constitute reserves 
as of 318 December. The Supreme Court approved the said decision in 
contradistinction to the Madras decision іп the case of (4) Commissioner 
“of Income Tax and Business Profits, Madras v. Basantha Mills Ltd., 32 ITR 
237. Itis sigaifloant to bear in mind that in that case the dividend 
amount was shown in the account as dividend reserve at the closing of the 
account which was ultimately accepted by the shareholders. In this case, 
i$ is also important to bear in mind that the accounts as it stood on the 
last date, of the previous calendar year, that is, on the first day of the 
relevant accounting year indicated that a sum of Rs. 47,50,669/- would be 
transferred ta the genoral reserve. The question which one has to consider 
1g what ia the effect of a subsequent declaration of dividend aubsequent to 
tlie closing of the actounts and subsequent to the accounts standing on 
the first day of the accounting year in computing or constituting the 
general reserve or the capital of the company. The dividend has to be 
paid out of the profits of the company profits as standing onthe first day 
of the accounting year. The right to dividend ок the participation in the 
profit arises out of the Profits of the company and not because of the 
membership of the 'sharóholders 'of the. company. Though until tho 
declaration of dividend or until the company goca into liquidation a 
particular shareholder has no right to claim or appropriate the share or 
profit or any assets of the company,but the right to participate in the share 
arises by being a member of thc company and naturally the profits accrue 
on the first day of the year. In shat light, in our opinion, the observations 
in the.decision in the case of (5) Mrs. Bucha Е. Guzdar v. Commissioner of 
Income Тах, 27 ITR 1-at page 6 will have ёо be appreciated. The right 
to participate in the profit exists independently of any declaration by the 
company but the enjoyment of the profit is only on the declaration of the 
dividend by the company or in winding up of a company. Itis also true 
that there is а well ‘marked demarcation between liability and a debt. 
Learned Advocate for the revenue drew our attention to the observations 
of Mr. Justice Sinha, as the Chief. Justice then was, in the case of 
(6) Kastur Chand Jain v. Gift Tax Officer, 42 ITR 288 at paga 292 where 
the learned Judge has drawn the distinction between a debt and liability. 
Learned Judge had, however, observed the dividend when proposed did 
not become a debt but would become a debt when declared. But, ia this 
case we aro not concerned with the questlon whether proposal of a 
dividend created any liability or a debt until and unless it wai, declared 
or.accepted by the share holders. This identical question with which we are 
concerned in the present reference, was considered by this Court in the 
case of. Income Tax Reference No. 41 of 1970 (Indian Tube Со. Ltd. 
Calcutta v. Commissioner of Income Tax, West Bengal, Calcutta-1) a 
decision to which, as wo have mentioned before leraned advocate for the 
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revenue, drew our attention subsequently. In that case on the 1st of May, 
1963 in respect of its accounts for the year 1962 the авзеявее company in 
the Director's meeting approved the transfer of a sum of Rs. 90,00,000/- 
out of the profits for the year to a “Dividend Reserve Account”. ' There- 
after, on the 3rd of May, 1963 the Directors recommended payment of 
dividend out of that ‘Dividend Reserve Account’, 12395 of which amounted 
to Rs. 76,00,000/- on the ordinary shares on the amount paid on those 
shares prior to 31st of December, 1962. On the 3lst of May, 1963 in the 
general meetifig the accounts were passed by tho shareholders and the 
dividend as recommended by the Directors were declared. Subsequently, 
the dividend thus declared was paid later on and i$ was adjusted by 
transferring the sum of Rs. 76,00,000/-from the ‘Dividend Reserve Aceount’ 
through the profit and loss appropriation account. In the Annual Report 
for the year 1962 which was due to be held on 31st of March, 1963 it was 
stipulated that one of the agenda was to coslder the company's audited 
balance sheet as on 31st of December, 1962 aad the profit and loss account 
as on 31вї of December, 1972. The Directors in the report for the year 
3lat December, 1962 presented to the shareholders at its meeting held oa 
31«t of May, 1962 has recommended payment @ 124% dividend on the 
ordinary shares The question that arose was whether under the present 
Act with which weare concerned this sum of Rs. 90,00,000/- or any part 
thereof could be taken as reserve in computing the capital as on the Is! 
of January, 1963. Delivering the judgment of the Court I had discussed 
the purpose of the Act as was indiented from the preamble to the Act. 
Then І had referred to the decision of the Supreme Court in the сазе of 
(T) Metal Box Company of India Ltd. v. Their Workmen, 73 ITR 53 and 
to the decision of the Supreme Court in the case of Commissioner of 
Income Tax, Mysore v. Mysore Electrical Industries Ltd., 80 ITR 566. 
We held in the sald decision that the proximity of the Director's meeting 
recommending the oreation of reserve, declaration of dividend and simul- 
taneous passing of the ítem at one meeting had indicated that these 
reserves were “intended forthe payment of the liability intended to be 
created as on the Ist of January, 1963" Wa noted that though actually 
that liability was created subsequently but the liability was intended to ba 
created in order ёо be related back to last of January, 1963. We held, 
therefore, that these two items formed part of an integrated transaction 
and these items had to be read аз an integrated transaction. We, 
accordingly, upheld the revenuse's contention in that oase. 

9. This identieal question with which we are concerned was also 
considered by tho Andhra Pradesh High Court in the decision of (8) The 
Super Spinning Mills Ltd. v. Commissioner of Income Tax, Hyderabad, 
120 ITR 512. There, Andhra Pradesh High Court held the legal position 
that emerged from the various decisions on the questlon whether a 
‘particular amount was provision or reserve for the purpose of computation 
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of ‘capital бой the кей. of the dm (Profits) Sur-tax Act, 

1964, Schedule 21, Rule 1 were as follows г (1) The true nature and 
the oharacter of the disputed sum must be determined with reference to 
the substance of the matter and not to the mere entry or nomenclature 
which the assessee company might choose to-give it. (2) An amount set 
aside ous of profits and other surpluses not to meet a liability, contingenoy, 
commitment or dimunation in value of assets known to exis$ out of the 
balance sheet wasa reservé. (3) An amount set aside out of profits 
and other surpluses to’ provide for any kaown liability for which the 
amount could bò determined with substantial accuracy was a provision. 

(4) Under the Income Тах Act an estimated liability ascertainable with 
substantial accuracy could be taken into consideration in arriving at the 
true profits and gains. Two reserves: with which their Lordships of 
the Division Bsnoh of the Andhra Pradesh High Court were concerned 
were viz general reserve of Вн. 28,43,984/- and another reserve what 
was known by the name Section 80K tax freo. dividend reserve of Rs. 
1,93,577/- which found place in the balance sheet of the авѕезвев 
company for the year ended 3lst Diacember, 1970. On the 30th June, 
1970 the Board of-D rectors of the asseasse company decided to appro- 
priate a sum of Rs. 4,00,000/-. from out of the general reserve for 
declaration of dividend. Тһе claim of the assessee to treat both these 
sums in dispute, viz. the geaeral reserve of Rs. 28,43,984/- and Sec. 80K 
tax free dividend reserve of Rs. [,93,577/- for the purpose of computa- 
tion of capital under Rule 1 of the Secoad Schedule to the Companies 
(Profits) Sur-tax Act; 1964 was rejected by the [ncome-Tax Offlcor. 
Bat on an appeal the Appellate Assistant Commissioner held that out 
of the general reserve of Re. 4,00,000/- which was earmarked by the 
Directors -of the company for payment of -dividend could пой 
be considered as general reserve. Не, further, held that only the balance 
sum in the general reserve to the iuge of Rs. 24,43,985/- and Sec. 80K 
tax free dividend reserve fell within the meaning of reserves for the purpose 
of computation of capital. On appeal, both by the assessee and the 
revonue, the Appellate Tribunal-applying the principle of relating back, 
as mentioned in the Supreme Court decision referred to hereinbefore, 
held that ‘the decision of the Board of Directors of the assesseo. company 
on the 30th June, 1970 to declare dividend out of the general reserve 
related back to the relevant accounting year and hence the sum of 
Rs. 4,00,000/- could not be construed as reserve. The Tribunal dismissed 
both the appeals and accepted the view of- the Appellate Assistant Com- 
missioner. It was held by the Division Bench of the Andhra Pradesh 
High Court that the amount of general reserve was not set apart to meet 
any loan liability, commitment, contigeacy or diminution in the value of 
assets known to exist at the time of balance sheet. We may respectfully 
point out that though this is a crucial test but as was pointed out by the: 
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Andhra Pradesh High Court the true nature and substance of matter ів 
necessary to be determined and in so doing the actuality of the manner 
in which company accounts are prepared as noticed by the Supreme Court 
must be borne in mind. The Andhra Pradesh High Court observed that 
the Board of Directors and the general body of the shareholders might or 
might not declare any dividend. Аз on the date of the balance sheet, there 
was no known. liability for which amount could not be determined with 
substantial accuracy ¢hat could be treated as provisions. Hence the 
assessee was justified in claiming that the entire general reserve of 
Ra. 28,43,984/- which stood in the balance sheet as on the Ist’ April, 1970 
should be treated as reserve for the purpose of computation of capital 
under Rule 1 of the Second Schedule to the Companies (Profits) Sur-tax 
Act, 1964. The tax free dividend reserve had beed created: with accumu- 
lated profits of the assesses company and the same had been seperately 
shown in the balance sheet to have a clear picture of the financial. position. 
of the company. The assessee had shown it separately. because it was 
entitled to exemption under Section 80J of the -Income Tax Act, 1961 
being the profits derived as a new industrial undertaking and the dividend, 
as and, when declared by the company from ош. òf the said profits, would 
in the hands of the shareholders of the company be exempted from the 
income tax under Section 80K of the Income Tax Act,- 1961. Perusal, of 
the .balance-sheet of the Board: of Directors showed thas there was по 
proposal to pay dividend to the shareholders from out of the said 80K tax 
free dividend reserve. Jt was patent that it was. not веі aside to meet any 
liability, commitment, contipgency or diminution known to exist at the 
time of preparation of the ‘balance- sheet, because there was no known 
liability at that time. Hence, the Tribunal was justified in holding that 
the sum, constituted reserve for the' purpose of computation of capital 
under the Companies (Profits) Sur-tax Act, 1964. For the reason? men- 
tioned before, with respect, we arc. unable! to accept this conclusion. In, 
the instant case before us the Tribunal had observed that if all the facts 
were examined together one would see.,that instead of setting apart a 
portion of the profite towards dividend the Directors of the assessee 
company created a general reserve. out of which the dividend was distri- 
buted. Reference was made to the observations of the Bombay High 
Court in the саве of (9) Commissioner of Income-Tax у. Indian Smelting 
& Refining Co. Lid., 107 ІТК page 793, where the Chief Justice observed 
that in accordance with the principles of | accountancy when there was no 
known liability on the last day of the year there was no question of making 
any provision to meet such liability. The. ‘Chief Justice further observed 
that before dividend was declared at the ‘annual general meeting by the 
shareholders of a ‘company there was not even a contingent liability and 
there was no question of any known or anticipated liability for which 
any provision were to be made. Therefore, where, except for a bare 
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recommendation in the Direotors' report for declaration of dividend, no 
amount was set apart during the accounting. year for payment of the 
amount, the liability to pay dividend will arise only from and after the date 
of the resolution of the shareholders аё the annual general meeting 
declaring the dividend and-it will be payable only from auch date ай may 
be speoified-in the resolution. When such dividend was payable ош of 
the general reserve; there was no question of making any provision for 
the dividend which could be deductéd from: the general reserve for tho 
purpose of determining the capital of the company under the Companies 
(Profits) Sur-tax Act, 1964. -There is; another decision of the Bombay 
High Court viz.; the decision in the case of: (10) Commissioner of Income- 
sax, Bombay City-1 v. Bharat Bijlee Ltd , 107 ІТВ. page 30,to which our 
attention was drawn. [а that case for the year ending 30th of June, 1964, 


in the dividend reserve account of the assessee company there: was already 
a sum -of Re. 1, 55,000/-. Out of the profits of the current year ending 


June 30; 1964; the directors appropriated а sum of Rs. 4,35,000/--te be 
credited tothe said account. Thus, the aggregate amount came to 
Re. 5,90,000/-. , The- company resolved to distribute an aggregate amount 
of Rs. 2,30,000/- as dividend for that year to be paid out of $he dividend 
reserve. Tho assessce had claimed that tho entire sum of Rs. 5,90,000/- 
should:-be added to the capital as dividend reserve. The Income-tax 
Officer rejected the claim but on appeals the Appellate Assistant Com- 
missioner and the Appellate Tribunal held that only the balanco of 
Ra. 3,60,000/- in the dividend reserve account was includible in the com- 
Pulation ‘of capital as on July 1, 1964, fer surtax purposes for $he 
assessment year 1966-67. In the reference before the High Court, it was 
submitted for the assessee hatas a aum of Rs. 1,55,000/- was alroady 
standing to the credit of the dividend reserve account, only a sum of 
Rs. 75,000/- should be tfeated as being available from the current profits 
for-payment of the sum of Rs. 2,30,000/- as. proposed dividend and, 
therefore, a sum of Кв. 5,15,000/- should be regarded ав includible in 
computation of capital for the’ purpose of surtax. I$ was held that for 
the year ending 30th June, 1964,the directors had recommended an aggre: 


gate amount of dividend of Rs. 2,30,000/-. No independent provision 
- was made for payment of this amount bui it was stated that it would be 
paid out of the dividend reserve. “From the commercial point of view, 
if any amount is required for incurring any expenditure ог making any. 
disbuisements.in the current year, ordinarily the same would come out of 
the income of the company if available and, only if i$ was insufficient, then 
the .past savings would be resorted to for the purpose of incurring the 
expenditure or making the disbursements. The case was not conceraed 
actually with the controversy with which we are concerned. The Gujarat 
High Court also had occasion to consider some of these aspects in the 
case of (11) Commissioner of Income-tax, Сијаға!-1 v. Mafatlal €Chandulal 
:& Co. Ltd. and Another, 107 ITR page 489. But that decision in вө far 
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as it.held that the provision for taxation account was not entitled to 
‘deduction that view may bo contrary to the views expressed by this Court 
in the decision which I shall presently note but we are not concerned with 
‘that controversy.’ 

10 Our attention was also drawn to, the decision in the case of 
(12) Braithwaite & Co. (India) Ltd. v. Commissioner of Income-Tax, 
West Bengal-I, YI ITR page 825. But this oase was also not concerned 
with the question of dividend declared subsequently. Reliance was also 
placed on the decision in the case of (13) , Indian Steel & Wire Products 
Ltd у. Commissioner of Income Tax, West Bengal-F, 112 ITR page 1. 
There also the Court was not concerned with the specific question with 
which we аге concerned. A subsequent ratification for certain appro- 
priation may relate back во far as the appropriation to be made subsequent 
to the first day of the year of the accounting in the sense that it must be 
paid out of the fund standing to the credit of the account on the first day of 
the accounting year, and in the instant case as the Tribunal on considera» 
tion of all the materials came to the conclusion that these formed part of 
an integrated transaction we cannot say that the tribunal acted without 
evidence or perversely. 

11. But before we conclude we must noie there is опе argument 
advanced on behalf of the Revenue that is о say there was an application 
for reference to the High Court and the first question sought for was 
as follows :— 

1. Whether on the facts and in the circumstances of the case, 
the Tribunal was right in holdihg that the sum of Rs. 3,60,000/- 
included in the figure of general reserves was to be excluded for 
the purpose of capital reserves was to be cxoluded for the purpose 
of capital computation under the Companies (Profits) Surtax Act, 
1964 ? 

This was disallowed by the Tribunal. No reference was allowed 
on this question by the High Court, and therefore, it was urged that 
the only question with which this Court was concerned was whether 
there was any material to hold that there was know liability as on 

the Ist January, 1967 ? | 

In the conclusion we have arrived it is not necessary to decide 
this controversy. 

12. Though as we have noticed that in subsequent decision of the 
Andhra Pradesh High Court in the case of Super Spinning Mills Ltd. v. 
Commisstoner of Income Tax, Hyderabad, 120 ITR 512 and the decision 
of the Bombay High Court in the case of Commissioner of Income 
Tax v. Indian Smelting & Refining Co. Ltd., 107 ITR page 793 as well as 
in another decision of the Bombay High Court in the case of Commis- 
sioner of Income Tax Bombay City-I v. Bharat Bijlee Ltd ,107 ITR page 30, 
this aspect was considered from a different angle as we have indicated 
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in the case of Commissioner of Income Tax, Mysore ү. Mysore Elec- 
trical Industries Ltd, 80 ITR 566 (SC) as understood by the Division 
Bench of this Court in the decision of the Indian Tube Co., referred to 
hereinbefore, the first part of the question is answered in the affirmative 
and second part is answered in the negative, both in favour of the revenue 
dn the manner indicated before. 

Each party will pay and bear its own costs, 

Goha, J.: I agree. ` 

A. S. G. 


before. But in view of the ratio of the decision of the Supreme Court 
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І - Versus 
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Interpretation. 

The point for determination fs whether ‘Argenti Nitras I. P? which 
is a drug and is recognised as such in Indian Pharmacopoeia, comes within 
Item No. 55 of Part Ain Schedule 1 to the Export Control Order. 

The said Item no. 55 of Part A reads as “‘Silver salt, Silver chemicals 
and compounds with more than 50% silver eontentg." The goods listed 
in Part A are not normally allowed to be exported and they aie commonly 
known as barred items. Item 55 was transferred to Part A ‘on 30.3.79 
and prior thereto i$ was included in Part В of the schedule under 
Item 77(ii) while the goods listed in Part A of Schedule 1 are not normally 
allowed to be exported and are fherefors usually called banned goods 
in the matter of export; the goods listed in Part В of Schedule 1 are 
allowed to be exported on merits and on such terms and conditions as 
the authority concerned may choose to impose. | 

HELD: Per Chicf Justice,—In view of the description of the goods 
listed in Item no. 55 of Part & in Schedule 1, the export of Argenti Nitras 
I. Р. which may be a drug and recognised as such, must be held to be 
banned' as the goods sought to be exported clearly fit in with the 
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description of the goods mentioned in the sald Item no. 55. If the legislature 
_ had Intended to exempt any particular kind'of. silver. salt, silver chemical 





or compound which fits in with the description of the goods mentioned ` 


in Item no. 55. from the operation of the ban on the ground of its use as 8 


drug er otherwise, the Legislature would, undoubtedly, have said so. 


Per Dutt, J.-Under the Export Policy of 1979-80, silver salis, 
silver chemicals and silver compounds are banned articles and cannet be 
exported. Argenti Nitras or silver nitrate (48, No 3) being a silver com- 
pound is a prohibitted article and cannot be exporied. 

When an article answers the description of a commodily as given in 
any of the items ofthe lists in question, it will come within the purview of the 
restrietions imposed on such an article for the purpose of export irrespective 
of the user of that article. It is true that under section 3(1)(a). of the 
Imports and Exports (Control) Act, 1941, the goods have to be specified. 
Pursuant to the provision of seetion 3(1)(a), the Central Government has 


issued the Exports (Control) Order, 1977 putting restrictions on the export 


of the goods as specified in the lists contained in Schedule 1, There can be. 


no doubt that the goods which are, not specified can be freely exported. 
without any restriction. But as soon as it is found thai a -particular 
commodity can be identified with the description of any specified commodity 
in the lists, the restrictions imposed on such.commodity will apply. 

No anàlog y should be drawn from the Import Policy of. the Govern- 
ment for the purpose of ‘Interpreting its Export Policy. These two policies 
have been laid down by. the Government under two different Orders, the 
Export Policy comes, under the Exports (Control) Order. of- 1917 and the 
Import Policy under the Imports ( Control) Order of 1953. The Export Policy 


and the Import Policy are two distinct policies of the Government and there - 


cannot be any denying of the fact that ihe, considerations. which weigh with 
the Government for. the purpose of lying down its Export Policy cannot 
be the same in laying down its Import Polity. It may be that there is the 
necessity for making parilcular classifications. under the Import Policy, 
bui it will be quite unreasonable to adopt such classifications as incorporated 
under the Export Policy. It is not known lio anybody what weighed with 
‘thé. Central Government to make a -particular classification under the 
Import Policy. o : : Е 
. The word “compound” is a general word following the particular 
words "Silver Salis? end “Stver Chemicals." Therefore a contention 
was raised that the expression “Silver Compounds” should be read ejusdem 
generles with the particulsr words, “Silver Salts? and ‘‘Stlver Chemicals". 
That principle of law is well known. There is no dispute that the .expres- 
sion "Silver compounds" is a more general- term than the other two 
expressions occurring іп Item no. 55. |The, general word follows the 
“particular words, ‘Silver Salts’. and ‘Silver Chemicals’. $о according to 
that, principle, the ‘silver compounds! - will not include anything ofa class 


^ 


superior {о that to which the particular words belong. In otherwords, the ` 
P =F E Le 
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~, expression. 'ailyer-- 






jdi, only Includes; within. i ‘Silver : Salts’, and 
here is no doubt that "silyer nitrate: isa» silver salt 


as welbasgfSilver. Chemical’ «It isitrue that the, words ‘Silver. Compounds’ 
are general words, but such general words should not be construed in the 
`: limiled -sense ‘so.also the . paríicular: words, ‘Silver Salts! and "Silver Chemi- 
clas’ should not be construed in the limited sense as was sought to be cons- 
Ж truád by. tha Respondents. There is по reason: why, the - expressions ‘Silver 
Compounds; ‘Silver: Salts, and ‘Silver chemicals’*should-be.given a narrower 
* limited; meaning. for the purpose of excluding: from. those ` expressions 
‘Silver nitrates I. Р”. used as. а drug, Even- ff the. expression and 
^-ASilver, compounds’, be, read ejusdem generies. with ‘the expressions, ‘Silver 
„. Salts’. and ‘Silver: chemicals’, » still "Silver. hitrate І. Р.’ is included within the 


^^ géneral 


expression ‘Silver’ ,cottipounds' and also within the particular 


“expressions * Silver Salts’ and ‘Silver Chemicals’. It is true that the general 
9 words. should, not be given a wider meaning than ‘the particular words, but 
= | eyen without giving such wider meaning if any -article comes within the 

~ purview of the particular words, if will: be unreasonable to again narrow 

* down the meaning of” the particular. words. In these circumstances, the 

:.-contention that by applying. the principles of ejusdem generles іп Item No. 

"53, “Silver nitrate Г.Р”. should be held fo be excluded from the operation of 

„that Item, is noi acceptable, 


TN There ds considerable force Ín the -contention of the appellants {that 

‚ the ain interpretation, of an word with reference to. the popular acceptation of 

x the. same, In the trade or commerce. 15 applicable ‘only te the interpretation of 

+ the: words of fiscal statutes and not, of regulatory statutes. 

ua +. dn this appeal, the Court is concerried with the determination of the 
Gaston whether ‘Silver nitrate I P'. is a banned articie or not and it is held 


. that it 1з a banned jarticle. M IDEE E = 
‚ Cases referrod' to :— ` t Ж: 
ум. Nirmal Construction and Finance Compani and Another 
voco. . y, The Union of India & Ors., іп Civil Writ No, 1038 01219 
(unreported judgment) Р 
++. (2) : The Union of India & Ors. у. -Alok Exporis in Appeal No. 338 of 
А -` + 1979 ‘(unreported judgment) `° 
(3) -Aitorney General for Ontario v. Mereer, (1883) 8 AC 767 
ч(4) Dunlop India Ltd. v. Union of India; AFR: 1977 SC 597 
i (5) State of. Uttar Pradesh y. (Mise Kores (India) Ltd., AIR 1977 SC 
- а j' -132- ека 
"(6)" Ramavatar у, <Assiétant Sales Tax Officer, Akola,’ ‘AIR 1961 SC 
1325 - > 
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" The judgnient of the Court was as follows :— \ 


Sen, C. J.? Ihave had the benefit of reading the judgment to be 
` delivered by my learned brother in this appeal My learned brother has 
‚ fully set outall ‘the relevant facts in his judgment. ` In his judgment, my 
, learned brother has also considered ‘the arguments which were advanced 
' from the Bar and algo the various decisions which were "окей in course of 
` the arguments. In this judgment, I do not propose to “reproduce the 

‚ same. I dm in entire agreement with the views expressed by my learned 
` brother in his judgment. І 
'8. The only question which falls for ‘determination in this appeal 
~is whether Argenti Nitras I. P. which is a drug and is recognised as such 
in Indian Pharmacopoela, comes within item 55 in Part A of Schedule I 
to the Export Control Order. The said item No. 55 in Part A reads 

' *Silver salt, Silver Chemicals and compounds with more than 50% silver 
-contente”. The goods listed in Part'A dro not normally allowed to - be 
exported and they are commonly known as banced items. Item 55-was 

` transferred to Part A on 30. 3. 79 ànd- before that date was included in 

* Part B of the Schedule under item 77 (ii). It may be noticed that while 
goods listed in Part A of Schedule 1 are not normally allowed ёо be exportd 
and are therefore usually called banned goods Їп the matter of export, 
the goods listed in Part B of the Schedule I are allowed to be exported on 
‘merits and on such terms and conditions as, the овон concerned may 
choose to impose. 

3. It is not in dispute in the ТЕ саве, ав it cannot possibly bo 
disputed that export of Argenti Nitras I. P. must be held to be banned and 
cannot be permitted in the instant case, if Argenti Nitras I. Р. somes within 
the purview of item No. 55. -The case of the exporter who. hag filed the 


. writ petition jis that Argenti Nitras I. P. which іза drug. and is recog- 


nised as suob, ennnot be considered to be a Silvor salt or a Silver 
;compound within -the meaning of item No. 55. The substance of the 
argument of the exporter who has filed the present writ petition is that 
Argenti Nitras І. Р. which is Silver Nitrate and is no doubi.a Silver salt 
and a Silver compound, has to be refined, aud processed to become a drug 


, and to be recognised as such in Indian Pharmacopoeia by the appropriate 


authority and Argent: Nitras which, as Silver Nitrate, was originally and 


Aat 
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initially a a Silver ‘galt era Silver ЕИ céases to'be- во after-the proces- 
sing and refine ment, 88 by virtue thereof ít becomes a drug; and-the drag ' 
80 mianufdetured does’ not come whithin itêm No; 55 and ia freely expor- · 
table. It appéara. that this argument found: “favour with the learned trial 
Judge who allowed the writ petition holding that Argenti Nitras I. P.-is 
a drug: which did not some within the misoheif of item- No.- 55 in: Part A · 
of Schedule’ I'to the Export Control Orders - *3 4e : 

4. The main contention of the‘appellant before us has been that in . 
the matter of export of goods'it is the duty of the'Cüstoms- Authorities. to - 
fiad out add ascertain whether the’ goods sought. to be-exported, fitted in~: 
with {ке ‘description of ‘the goods ' “which are" listed in~ Part A or B of / 
Schedule , banning or restricting: the export “of-such: goods, It is the oonten- 
tion of the appellant ‘that the goods sought to be exported by the respondent- 
fitted with the description of the goods now specified iri. item: 55 of Part А 

to Schedulé: I which was previously in Par$ B under item 77(ii). The substance? 

of tlie argument on behalf of the appellant is that Argenti Nitras I. P. may : 
bea drug. and may be’ recogalsed as ‘such, but the 'gaid goods clearly come : 
withia ‘the description of goods mentioned: in: item 'No.-55 of Part A, as ' 
the said goods are ‘undoubtedly Silver salt or Silver compound with' more ' 
than 50% Silver contents and the export of the said goods is prohibited. - 

5. As Ihave earlier observed ‘the contentions raised on behalf of ` 
the parties in in this appeal have been: carefully considered by my learned 
brother in his judgment: and my learned brother lias also dealt with various ? 
cased which’ were cited ftom‘the Bat. ~ The crux of the: matter appeara to ' 
be whetliér Argenti Nitias I.P. which: is really “refined Silver Nitrate and’ > 
Silver: ‘Nitrate’ ia” undoubtedly a Silver salt ‘or Silver- compound, ceases to : 
bé so, when Through process оѓ: refinement it UCCORBIM- -a drug and ie: 
recogüised ` as such in Indian pharmacopoeia: 

' 6, It cannot be disputed ' that Silver Nae is doubted a- 
Silver compound ora Silver salt." Silver. compound and Silver salt may 
have "various kinds of uses. ‘Silver Nitrate which is undoubtedly a Silver 

ваи ora Silver coinpoünd lias various-kinda of uses. Through. processing 
' or réfinément Silver ‘Nitrate тау Бе à ‘drug ‘and used ag such and may be 
termed Argenti Nitras I. P. because it is so recognised ава drug because 
of the medicinal value by -the Indian Pharmacopoeia. The ‘fact, however, 
remains that "Argenti Nitras whieh through processing and refinement 
becomes a drug and is used as such and is also recognised by Indian 
Pharmacopoeia, does not cease to be Silver Nitrate which clearly remains 
a Silver: salt or-a Silver compound. ` Argenti. Nitras I. P., though a drug 
and recognised as such, does not cease io be a Silver salt or a Silver 
compound. with more than 5094. Silver contents; Argenti Nitras I.P. 

which continue to: be Silver Nitrate inspite of. refinement musi, there- 
fore, bo held to be a Silver salt or compound with more than 50% 
Silver contents dnd the same clearly fits in with the description of goods 


400... Collector of Customs y. Om Prakash Jalan [1980 (2) CLJ . 


listed in item No. 55 of Part A in Schedule Ito the Export Control 
Order. It may also be noted that item No. 55 which bans export of | 
Silver ;salta, Siver chemicals and compounds with more than 50% Silver 

contents does not make any provision for any exclusion or exemption 
in case of any Silver salt, Silver chemicals and Silver compounds which 
may be used as a drug or be so recognised asa drug. The use of ‘the 
goods has indeed nothing to do with the description of the same. If the - 
goods sought to be exported fit in-with the description of the goods listed 
in any item the export of which is banned or restricted, the export of 


.Buch goods must „necessarily be held to be banned or so restricted, 


whateyer may be purpose or object of the export and whatever may be 
the nature of the; use of the goods sought to be exported. In view 
of the description of the goods listed in item Мо. 55 of Part A 
in Schedule: I, export of Argenti Nitras I.P. which may be a 
drug and recognised as such, must be held to be banned as the goods 
sought to be exported clearly fit in with the description of the goods 
mentioned in said item No. 55. If the: Legislature had intended to 
exempt any particular kind of Silver salt, Silver chemicals or compound 
which fits in with the description of the goods mentioned in item No. 55 
{тош (һе operation of tho ban on the ground of its ше ав а, drug ог, 
otherwise, the Legislature would, undoubtedly, have said s0..  ' 

7. The view that we have taken ів also in agreement with the view 
expressed ‘by. a -Division Bench of the Delhi High Court in the case of 
(1) M/s. Nirmal Construction and Finance Company and another v. The 
Union of India and others, (Civil Writ No. 1038 of 1979) and also a Division 
Вспоћ ef the Bombay High Court in the case of (2) The Union of India 
and others v. Alok Exports (Appeal No. 338 of 1979), (both unreported). ' 
The decision of the Bombay High Court and the decision of the Delhi 
High Court are not, it is rightly contended by the respondent- “petitioner, - 
binding on this Court, though they Bre entitled to be considered with the 
highest respect. It is, however, gratifying to note that this Court also 
shares the same view. Ina case of this nature the view expressed by this 
Court in conformity with the view of the Bombay High Court and the 
Delhi, High Court will have the desirable effect of avoiding confusion and 
laying, down a kind of uniformity in cases of this kind. 

8. „With these observations, I agree, with order proposed by my 
learned: brother. Мө e 

Dutt, J. :. This appeal has. been аа by the Walon of India : 
along with the Customs Authorities and the Authorities of the Imports 
and Exports against the judgment of a learned single Judge of this Cours, 
making the Rule Nisi issued on the application of the respondents under 
Article 226 of the Constitution, absolute. 

-10. The respondent no. 1, Om Prakash Jalan, is the proprietor of 
the firm; M/s. Sunil & Company. The respondent no. 1 and M/s. Sunil 
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(^ Company, the respondeit no. 2, were both the petitioners in tho writ 
petition ` on which the | Rule Nisi was’ issued: " The case of the respondents 
in the writ petition - was, in ‘short, that ‘on the basis of the Export-policy 
for the j year 1979: 80 - and "Exports (Control) Order, 1977, they entered 
into a contract dated November 6, 1979-with one Kasner Limited, London, 
for the ‘sale “nd export of 15 metric tonnes of Argenil Nitras І.Р. (Silver 
Nitrate I. Р. ). "They received confirmation `of the said contract from the 
foreign buyers, namely, the said Kasner Limited, London as contained 
in their letter dated November 6, 1979: On January 1, 1980, the respon- 
dents through their ‘shipping ‘and clearing agent presented 10 shipping 
bills of an aggregate quantity of 9810 K.Gs. of Argenti Nitras LP. 

‚ for transport to the said Kasner Limited, London. It was the centention 
of the. respondents that Argenti Nitras I. P. in respect of which the shipping 
dill wore presented was a drug aud did aot fall- under Part A or Part B of 
Schedulé 1 of ihe Exporte (Control) Order, 1977 and: was, therefore, freely 
exportable. Tho Customs Authorities, however, did not allow the respon- 
dents to axport the caid quahtity of Argenti Nitras I. Р: -on the ground ' 
that the same fel! within the description of goods as mentioned in Item No. 
55 of Part A of Schedule I.of the Exports (Control) Order, 1977 of the 
Government ‘of India, Minlstry of Commerce and was, therefore, a banned 
article. Item No. 55i ів-іп the following terms : 

11056, Silver’ ‘salts, silver chemicals and compounds with more 

than 50 per ceni silver content. " 

It is not disputed before us that Argenil -Nitras I. P. that was sought 
to be exported by the respondants- contained more than 50 per cont of 
silver. The Customs Authorities disallowed the export of Argenti Nitras 
T. P. on the ground that it was a silver compound with more than 50 por 
cent of silver and, as such, it came within Item No. 55 -and was socor- 
dingly,-banned. In the writ’ petition, the respondents have made some 
allegations of harassment alleged to have been’ made by the Customs 
Authorities, but in our opinion; ` пов on are irrelevant for the 
purpose of this appeal. . 

11. Being aggrieved by the ‘action of the PEDE the respondents 
moved this Court under Article 226 of the Constitution and obtained the 
Rule Nisi out of which this appeal arises. It was, inter alfa, prayed by 
them for & declaration thas the entry made in. Item No. 55 ої Part А of 
Schedule I of the Exports (Control) | Order, 1977 was not applicable to the 
éxport of the drug "Argenti Nitras I. P.". They also prayed for a writ 
in the nature of Mandamus commanding the authorities concerned, who 
are the appellants before us, and their servants and agents to allow the 
respondents to export Argenti Nitras I. P. as per the contract entered 
“into by them with the sald foreign firm. - 

12, The learned Judge considered the arguments made by the 
parties In support of their respective eontentlons and also the decisions 


' 
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cited a$ the Bar. The learned Judge took the view that Argenti Nitras or . 
Silver Nitrate was no doubt a compound of silver, but when it was purified ” 
to the extent. of 99.8% in accordance with the British Pharmacopoeia (В.Р? 
or the Indian Pharmacopoeia (I.P), it beceme a drug and ceased to 
answer the description of-silver compound or silver salt as mentioned im 
Item No. 55 of Part А: of Schedule I of the Exports (Control) Order, 1977. 
In the opinion of the learned Judge, after such purification, a new and 
different article comes into existence -and it, cannot be said to be & 
compound of silver ora silver-salt. It has been found by him that such 
purified form of Argenti Nitres I. P. ів not available “in chemical markets 
where Argenti Nitras of lesser poreentage оѓ, püriflcation Is sold. Argenti 
Nitras I. P.;being a drug is only available in the pharmaceutical markets 
where pharmaceutical products are only sold. According бо the learned i 
Judge, therefore, Argenti Nitras and Argenti Nitras I. P. ate two different . 
; articles, the former- answers the description of silver compound or silver 

salt and the latter being wholly outside the said description does not fall 
within Item No. 55: In that view of the matter, the learned Judge made 
the Rule Nisi absolute. It waa declared that the refusal by the authorities 
to allow the respondents to export Argenti Nitras I.. P. pursuanj to the 
contract entered into by then with the said foreign firm was illegal. It 
was directed that the respondents, upon thelr proving to the satisfaction of 
the appropriate officere that the goods in question were Argenti Nitras 
I. P., should be allowed to export the same under, the shipping bills that 
were produced by them to the authorities coneorned. The rule Nisi was 
made absolute to the above extent. , Hence this appeal by the authorities 
concerned. - с. ИК ; | 


^13. Before we proceed to consider the respective contentions of the 
parties, it may be stated that elaborate arguments have been made before 
us by either party covering а number of days over a short and simple point, 
namely,- whether Argenti Nitras LP. is а silver salt, silver chemical or ‘a 
silver compound within the meaning of Item No. 55 of Part А of Sche- 
dule I of Exports (Control) Order, 1977. Та order to consider the said 
point, it is necessary to refer to certain statutory provisons and the'Export 
Policy of the Government. v D Y Р 


, M. Section 3 of the Imports and Exports (Control) Act, 1947 as 
amended up to 30th April, 1979 provides às follows : ; 


“3, powers to prohibit or restrict imports and exports (1) The 
Central Government may, by -order published in the Offcial Gazette, 
make provisions for prohibiting, restricting or otherwise oontrolling in al] 
cases or in specified: classes of cases and subject to such exceptions, if any, 
as may be made by or under the order :— m i 
` (a) -the import, export, carriage coastwise or shipment es ships 
stores of goods of any specified description ; 


M 
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eH (€) ‘the bringing into 4 ‘any dan or place’ in India of goods of any 
specified 'déscription ` intended to be taken, out of Indis without being 
removed from the ship or sonveyancs in which they are being carried. ` 
el (2) AM' goods’ їо which any order under sub-section (1) applies 
Shall be déemed to be. goods of which, the import’ òr éxport' hag been 
_ Prohibited ünder- section 11 of the Customs “Act, 1962 (52 of 1962), all 
- the provisions of, that Act shall have effeet accordingly. : 


(3). Notwithstanding anything ойне Ап the aforesaid Act, the 
Сй. Government may, Фу order published in the Official Gazette, 
. prohibit, restrict ог, impose conditions on tho, clearance, whether for whom 
‘consumption or for shipment abroad, of any goods or-class of goods 
кю into India.” 
; Sab: section. (4) is not elevant for one purpose and, саз tus: it is 
;smitid)- me. ‘ 
US 2505. „п vios of section: 3 of: the. Imports and Bandits (Control) Act, 
1947, the.Government of India, Ministry:of:Commerce, issued the Exports 
(Cóntrol).Order, 1977. -Paragraph 3(1):of the: puni addon E ds 
- 4977 ‘provides aefollows ;i—: 5^ 2 yn 
' «05, Restrictions of : 'experts of.'eertaln. goods (1) Savo: as other: 
: wise provided in this Order; no person shall export any: goods of the 
description epécified in Schedule I, except under and in accordance 
- with a licence gránted by the- Central Government. or- by an order 
one in Schedule II.?- 0 2 . 


716. Under the Export: Policy of 1979. 80, Schedule T contains the 
` dist of бошой ' subject fo export control." It is divided: into two 
; páris-Part. A and рагі В. Pan A contains items, thë export of which are 
“not жоѓтаПу allowed, The artióles. while are contained in Рай A are 
- considered” to be banned articles, "Item No. 55 lá placéd: uüder Part A and 
" commédities "that Вахе been mentioned 'in^Ítem No. 55 are banned or 

‘prohibited commodities. ^ The" export of: such’ commodities are not 
" dot mally allowed. Part B contains commdities; the export of which are 
“allowed í on merits or- subject to ceiling or other éonditions to- be specified 
3 from ‘time to time: " Under’ the Export policy’ of 1978- 79; - the- articles 
Б mentioned: іп Кет No.-55 were included іх. Trem’ No. 77(il) of Part B of 
'Séhedule I> Such inclusion under Par} B ‘meant "at the commodities, 
E namely, silver salts, silver chemicals and . 9ompounds -with more than 50 
s per, cènt of silver ‘content ' were’ exportable! uader ‘licence to be Branted by 

the Central- Government. Under: the- ‘Export ‘policy of 1979-80, ‘these 

“articles: have been’ banned and/or prohibited from being exported inasmuch 

‘as the same have been included in Item Nov 55'ünder Part A- of Schedule 
<L The ‘policy of the’ Government has not been challenged before us; for 

it даппо! be challenged." The Givernment is’ entitled to prohibit export 
; of any: commodity:under its Export policy-witheut: assigning any reason. 


fav da 
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. - 17. Under the Export policy of 1979:80 silver salts, silver, chemicals 
‘and ‘silver compouads are banned articles and cannot be exported, Argenti 
Nitras or silver nitrate (Ag No. 3) being a silver compound іва’ prohibited 
articlo and cannot be exported. Mr. Dilip Kumar Sen, learned Counsel 
‘appearing on behalf of the appollants, haé urged that Argenti Nitras. І.Р. 
‘being .silver nitrate,. may be of high per centage of purification, is none- 
‘theless_a silver ‘compound or a ailver salt and, therefore, comes withia 
the description of the articles specified іп: Item No. 55 of Part А ОЁ 
Schedülé I of tho Export policy 1979-80 ‘cortesponding to: Item No. 
- T'(ii)'of Part A of Schedule I of the Export Policy of 1978-79. Н: ia “sub- 
mitted by him that Argenti Nitras I. P; may'be-used-as-a -drug, but so 
-long аз if does not cease to be á compound: of silver or’ a silver “aalt; 16 


continues to be a banned article. | D DD EM 
18. ‘On the other hand, Mr: Naienarayán-Gooptu, learned Counsel 


РЕЧ 


` a description of any commodity specified under any item of Part A or Part 


‚ .B. Item No. 55 speaks of silver ealte, silver chemicals and compounds with 
_ Silver, content of 50, per cent or more. Silver nitrate is undoubtedly. a silver 


на 


purified to the extent of 99.8% ав prescri ed in, the Indian Pharmacepoeia, 


Even though it is used as a drug, it is silver nitrate and nothing else. - Silver 
n trate may-contaln certain impurities and, in that impure form, it Is not 
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strictly only a compound of silver, but itis a compound of silver plus 
some other articles, and when it is purified to the extent of 99.8%, that is, 
almost 100%, it ів silver compound or silver salt and nothing else. When 
Item-No. 55 refers to silver salts, silver chemicals and silver compounds, it 
will be unreasonable to think that these expressions only refer to impure 
forms of the articles and not to the purifisd forms of the same. Argenti 
Nitras I. P. being the purest form of silver nitrate is silver compound or 
silver galt in the true sense these terms. The chemical formula of silver 
nitrate is AG. No. 3. Each molecule of Argenti Nitras I. P. is AG. No. 3. 
Therefore, if silver nitrate or AG. No. 3 isa silver salt, silver chemical or 
silver compound, &here enn be no reason to think that Argenti nitras І. P. 
which is also silver nitrate or AG. No. 3 is not included within any of the 
sald expressions. To accept the contention of the respondents would mean 
that an article should be understood in its impure form and not in its 
purified form, which is absurd. 


20. Ii has been stated already that the learned Judge has taken the 
view that after ellver nitrate is prepared and thereafter puriflod by certain 
chemical process to the extent of 99.8% a new substance comes into being, 
that ів, Argenti Nitras I. P. which can be used as а drug. We are unable 
to accept this view of the learned Judge. It has been pointed out above 
that the purified form of silver nitrato ia more а silver compound or a 
silver salt than the impure form of silver nitrate. Weare not aware of 
any prineiple of law which lays down that the items referred to in the list 
under Part А or Part B of the Export Policy of 1979-80 от for any other 
year should be interpreted with reference to the user of the articles specif- 
ed in such lists. An article may have different uses, but what is banned ia 
the article. Silver Nitrate may be used for different purposes. It is used 
in photography, chemical analysis; silvering mirrors, glass manufacture, 
hair dyeing, silver plating and as an antiseptic. It is not disputed that for 
certain chemical analysis 10095 pure silver nitrate [s used. We are, therefore 
of the view that the true test is that when an article answers the description 
of a commodity as given in any item of such lists, it will come within the 
purview of the restrictions imposed on such article for the purpose of 
exports irrespective of the user of tbat articlo. It is true that under 
section 3(1)/8) of the Imports and Exports (Control) Act, 1947, the goods 
have to be specified. Pursuant to the provision of section 3(1)(а), the 
Central Government hag issued tho Exports (Control) Order, 1977 putting 
restrictions on the exports of the goods as specified in the lists contained 
in Schedule T. There сап be no doubt that the goods which are not 
specified can be freely exported without any restriction. But as soon as 
it is found that a particular commodity can be identified with the descri- 
ption of any specified commodity in the lists, the restrictions imposed on 
such commodity will apply. ' 


1 


x 


406 Collector of Customs v. Om Prakash Jalan [1980 (2) CLJ 


21. Ав it cannot be denied that Argenti Nitras I. P. is silver nitrate 
having a purification of 99.8%, much endeavour has been made by Mr. 
Gooptu to persuade us to hold that the intention of the Central Govern- 
ment ів {о exclude the drugs from export restrictions. In other words, 
his contention is that if a epeoified commodity ‘is used asa drug, it will 
not be amenable to the restriction imposed on such commodity under the 
Exports (Control) Order, 1977. In support of his contention, he has taken 
resort.to the classification of goods made under the Imports (Control) 
"Order, 1955 as amended up to 3rd May, 1979. Paragraph 3 of the Order 
inter айа provides that no person shall import any goods of the description 
specified in Schedule I, except under and in accordance with a licence or a 
customs permit grented by the Central Government -or by any officer 
specified in Schedule II. Schedule I of Appendix 2 of the Order have 
been divided into sections. Each section is subdivided into cbapters 
containing the description of articles on which restrictions have been 
imposed. Chapter 28 is placed under section VI. Chapter 28 includes, 
inter alia, metallic salts, metallic chemicals and compounds, both organic 
and inorganic, of precious metals. Chapter 30 includes pharmaceutical 
products. It is contended by the learned Counsel for the respondents that 
drugs have been treated separately under the heading “pharmaceutical 
products". Argenti Nitras I P., it ів submitted, comes under Chapter 30 
under the category “pharmaceutical products". Ithas not been placed 
under Chapter 28 which includes metallic salts, -metallic chemicals and 
compounds. So it is contended that whenever the Central Government 
intended to put restrictions on drugs on pharmaceutical products, the 
same have been specifically mentioned. It is urged that the classification 
that has been made under the [mports (Control) Order, 1955 should also 
apply to tbe lists of articles prepared under the Bxports (Control) Order, 
1977 for the purpose of ascertaing whether restrictions have been put on 
drugs or not. Counsel submits that, as such category of pharmaceutical 
products or drugs ів absent from the- lists prepared under the Exporta 
(Control) Order, 1977, it should be inferred that pharmaceutical products 
or drugs have been excluded from being subjected to any restriction for 
the purpose of exports of the same. Our attention has also been drawn 
to the classifications made for the purposes of import replenishment under 
the Import Policy of 1979-80. The import replenishment scheme shows 
that “drugs and drug intermediates” have been made a separate category of 
export products in contradistinotion with “chemicals and chemical 
products”. Оп the basis of this classification under the import replenish- 
ment scheme, it is contended, the Central Government is always conscious . 
of the distinction between chemicals which are drugs and chemicals 
which are not drugs. : І 

22. Prima facie, the argument is ingenious, but on а deeper probe 
into the matter it will be found thatthe argument has ло legs to stand, 
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In the first place, no analogy should be drawn from the Import Policy of 
the Government for the purpose -of interpreting ^ the Export Policy. 
These two policiea have beea laid dowa by the Government under two 
different Orders ; the Export Policy comes under the Exports (Control) 
Order, 1977 and the Import Policy under Imports (Control) Order, 1955. 
The Export Policy and the Import Policy are two distinct policies of the 
Government and there cannot be any denying of the fact that the consi- 
derations which weigh with the Government for the purpose of laying 
down the Export Policy cannot be the same іп laying down the Import 
Policy. It may be thas there is necessity for making particular classifica- 
tions under the Import Policy, but it will be quite unreasonable to adopt 
such classifications as incorporated under the Export Policy. It is not 
koowa to anybody what weighed with the Central Government to make 
a particular classification under the Import Policy. Mr. Dilip Kumar Sen, 
learned Counsel for the appellants his, however, thrown some light on 
the classifications that have been made under Chapter 28 and Chapter 30 
of вес. VI under the [Imports (Control) Order, 1955. It has been pointed 
out by him that these classifications have bsen made for the purpose of 
the customs tariff so аз to make the same consistent with such clasgifi- 
cations as contained under the Customs Tariff Act, 1955. Schedule I of 
Appendix 2 of the Imports (Control) Order, 1955 contains the following 
note at the very outset: | 

~ “Note-Eaob. heading number in Column (1) corresponds to the 

respective Chapter and heading number of the first Schedule to the 

Customs Tariff Act, 1975 (21 of 1975) and such entry in. Column (2) 

has the same scops and meaning as the corresponding Chapter and 
7 heading of the said first Schedule. 

'23. We have verified the classifications from fhe Customs Tariff, 
working Schedule, (Import, Exports & Севвез) as on May 10, 1979. I$ 
appears that the classifications that have been made under the Im ports 
(Control) Order, 1947 are identical with the- classifications made in the 
first Schedule of the Customs Tariff Act, 1976. Tho reason for such 
classifications is obvious. The goods which are allowed to be imported 
are liable to the payment of customs duty. So the classifications under 
the Customs Tariff have been adopted in preparing the lista of articles 
under the Imports (Coatrol) Order, 1955. It will appear from the “Note” 
set out above that each entry has the same scope and meaning as the 
corresponding Chapter and heading of the First Schedule to the Customs 
Tariff Act, 1975. The corresponding Chapter 30 of the First Sohednle 
to the Customs Traiff Act, 1975 deals with pharmaceutical products. In 
that Chapter, pharmaceutical products have been defined and explained. 
It provides, inter alia, that pharmaceutical products will also include *'al] 
goods falling in Chapters 28 or 29". Chapters 28 and 29 contain varletleg 
of chemicals. Chapter 28 contains metallio salts and peroxy salts of 
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inorganic acids. Serial Nos. 28-39 of Chapter 28 is “nitrates and nitrites” 
which include eilver nitrate. Thus the category ‘pharmaceutical producta 
includes even non-drugs aud chemicals. So, the classifications that have 
been made under the Import Policy of 1979-80 do not at all support the 
contention of the respondents that drugs have been treated to form а 
separate category. and thatin the absence of such a category in the 
banned liat under the Export Policy, it should be held that Argenti 
Nitras I. P. being a drug is entitled to be freely exported without any 
restriction whatever. Even assuming that under the Import Policy ‘drugs’ 
form a separate category, that will have no bearing on the interpretalion 
of Item No. 55 of Part A of Schedule I of the Exports (Control) Order, 
1977. 

. 24. The learned Counsel for the repondents has placed reliance on 
the doctrine of ejusdem generies in order to substantiate the contention 
shat silver nitrate as a drug has not been made the subject matter of any 
export restriction. Item No. 55 of Part A of Schedule I of the Exports 
(Control) Order, 1977 refers to "silver salt, silver chemicals and oom- 
pounde with more than 50 per cent silver content’. It is true that the 
word “compounds” is a general word following the particular words 
*'ajlver salis" and “silver chemicals”. Ii is submitted on behalf of the 
respondents that the expression “silver cempounds” should be read 
ejusdem generles with the particular words—‘“‘silver salts" and “‘silver 
chemicals”. The learned Counsel has placed reliance on tho following 
observations in Craies on Statute Law, 7th Edition, pp. 182-83: 

“General words following particular words. А 

In accordance with this principle of construction, it has always 
been held shat general words following particular words will not 
include anything ef a class superior to that to which the particular 
words belong. This was pointed out by Coke in Archbishop of 

Canterbury's case [(1956) 2 Co. Rep. 462], where he says, as to 31 Hen. 

8,0. 13, which discharged from psyment of tithes all lands which 

came to the Crown by dissolution, renouncing, relinquishing, forfeiture, - 

giviog up, or by any other means, that this statute only discharged 
. from tithes lands which came to the Crown by these or by any other 
inferior means, but did not discharge from tithes land which came to 
the Crown by virtue of an Act of Parliament, “which is the highest 
manner of conveyance that can be.” And in commenting upon the 

Statute of Westminister II [13 Edw. 1, c. 41] Coke says [2 Inst. 457] : 

“Seeing this Act begioneth with abbots and concludeth with other 

religious houses, bishops are net comprehended within this Act, for 

they are superior to abbots, and the words [other religious houses) 
shall extend to houses inferior to them that were mentioned before.” 

Thus, in Casher у. Holmes, [(1831) 2B. & A. D. 592] it was held that 

the general words "all other metals” following the particular words 


i 
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“Copper, brass, powder, and tin”, In a local Act of 6 Geo. 4, c. clxx, 
did not include silver or gold, those latter metals being a auperior kind 
to the particular metals mentioned in the Act.” - 


25. Tho principle of law that haa been set out above from Craies 
on Statute Law is well known and there із no dispute about the game. 
There cannot be any dispute that the expression “чег compounds" is a 
more general ferm than the other two expressions occurring in Item No. 
55. The general expression follows the particular words “‘silver salis" 
ard "silver chemicals". So, in view of the principle of law referred to 
above, silver compounds will not include anything of a class superior 
to that to which the particular words belong. In other words, the 
expreasion "'silver compounds” only includes within it “‘sllver salta” 
and “‘silver chemicals”. There oan be: ne doubt that silver nitrate is 
a silver sali ав же ав a silver chemical. It is, however, contended by 
the learned Counsel that although silver nitrate is a silver salt or a 
silver compound, Argenti Nitras I. P. or silver nitrate I. P. cannot be 
brought within the expressions ''silver salt" or “silver. chemicals", 
for Argenti Nitras I P. is a drug. It is submitted that silver salta 
and silver chemicals in Item No. 55 do not contemplate a silver salt 
ora silver chemical which is a drug. We are unable to accept this 
contention. It is true that the words “silver compounds" are general 
words, but such general words should not be construed in the limited 
sense. So also the particular words, namely, “silver salte’ and 

"silver chemicals” should not be construed іп ‘а more limited sense. 
We may, in this connection, refer to an observation of the Judicial Com- 
mittee which has been quoted in Craies on Statute Law, 7th Edition, at 
page 183; “It ія а sound maxim of law” said the Judicial Committee in 
(3) Attorney General for Ontario v. Mercer, (1883) 8 AC 767 at p. 778, 
“thas every word (in a statute) ought prima facte to be construed in the 
primary and natural sense, unless a secondary or somo limited sense is 
required by the subject or the context.” That observation of the Judicial 
Committee can also be applied to the interpretation of the expressions ' 
occurring in Item No. 55. ' We do not find any reason why the expressions 
*'silver eompounds", silver salts” and “‘silver chemicals" should be given 
a narrow and limited meaning for tbe purpose of excluding from thaso 
expressions “silver nitrate I P." used asa drug. It has been stated already 
that the articles specified in Item No. 55 therein have been banned 
„irrespective of the users of the same. In our opinion, Argenti Nitras І. P. 
or silver nitrate І. P. is also included within the descriptions of the 
articles mentioned in Item No. 55. Thus Н follows that even if we read 
the expression “silver compounds" ejusdem generles with the worda 
“silver salts" aud *'silver chemicals” still silver nitrate. I. P. ів included 
within ihe general words “silver compounds" and also within the parti- 
cular words ‘‘silver salts” and "silver chemicals". Itis true that the 
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general words should not be given a wider meaning than the particular 
words, but even without giving such wider meaning if any article comes 
within the purview of the particular words, it will be unreasonable to 
again narrow down the meaning of the particular words. Jn these circum- 
stances, we are unable to: accept the contention made on behalf of tho 
respondents that by applying the principles of ejusdem generies in Item 
No. 55, silver nitrate I. P. should be held to be excluded from the opera- 
tion of that item. 


26. It hag been already observed that the user of the articles 
mentioned in Item No. 55 should got be taken into consideration in ascer- 
taining whether a particular oonimodity falls within the description of 
those articles. In this connection, an argument has been made оп behalf 
of the respondents, that user apart, the identification of a commodity with 
any article mentioned in [tem No. 55 should be made with reference to 
the meaning attributed. $o the particular article in the Item ог to the 
particular commodity as understood in common parlance. The inspiration . 
for this contention seems to have been derived from a line of cases on taxing 
statutes where it has been held that the words of taxing statutes should be 
understood in accordance with the popular meaning of the words in trade 
or commerce. In taxing statutes generally an article is desoribed by its 
name as understood in the trade or commerce or in common parlance. 
When it is described bya particular name, the Courts have held that in 
order to ascertain the article to: which that name refers the popular 
meaning or the popular acceptation of that name should be taken into 
consideration in identifying the article. Ia the instant case, Item Мо. 55 
refers to the articles in scientific terms, to be precise, in terms of Chemis- 
try. Апу article, whatever may be its name in common parlance, if it 
has the same chemical composition as referred $o in Item No. 55, will 
‘соте within its purview. Argenti Nitras I. P. isa term of Chemistry and 
it ia a silver compound or silver salt. It is also a silver chemical. Argenti 
Nitras І. P. has no specific name in the trade or’ commerce and it ів always 
understood as silver nitrate. It may be that Argenti Nitras I. P. is used as a 
drug, but as has been already stated, the user will be quite irrelevant 
for the purpose. of Item Мо. 55. It із said that Argenti Nitras I. P. 
is known in the market as a drug and, as Item No. 55 does nog 

"refer to a drug, it will not include within is Argenti Nitras I. P. This 
contention is without any substance. In pharmaceutical markets, Argenti 
Nitras I. P. must be regarded as silver nitrate and nothiog but silver 
nitrate, which isa compound or a salt or chemical of silver, Argenti 
Nitrate I. P. itself points to the pure form of silver nitrate. It has been 
already stated that "Argenti Nitras” is the Latin name of silver nitrate. If 
anybody wants silver nitrate, he can get it from the pharmaceutical 
market. It is not in dispute that for certain chemical analysis 100% pure 
silver nitrate is required. The purpose of such chemical analysis can also 
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Фе served by Argenti Nitras I. P. In our opinion, there is considerable 
force in the contention of Mr. Sen, learned Counsel for the appellants, 
that the Interpretation of a word with reference to the popular accepta- 
tion of the same in the trade or commerce is applicable only to the 
interpretation of the words of fiscal statutes and not of regulatory statutes. 
In this connection, we may refer to a decision of the Supreme Court in 
(4) Dunlop India Ltd. v. Union of India, A.I.R. 1977 S. C. 597, which 
bas been strongly relied on by Mr. Dipankar Gupta, learned Connsel 
appearing on behalf of the respondent no. 2, M/S. Sunil & Company of 
which the respondent no. | isthe proprietor. Mr. Gupta, while supple- 
menting the arguments of Mr. Naranarayan Gooptu, appearing on behalf 
of the respondent no. 1, submits that in view of the said decision of the 
Supreme Court in Dunlop's caso (supra), we should hold that as Argenti 
Nitras I. Р. is known asa drug la the trade or commerce and notes a 
silver salt, silver chemical or silver compound, it does not como within 
the perview of Item No. 55. We have already discussed this contention 
apd we do not wish to repeat the same. In Dunlop's case referred to 
above, the Supreme Court has laid down that in interpreting the meaning 
of words in a taxing atatute the acceptation of a particular word by the 
trade and its popular meaning should commend itself to the authority. 
The same principle has been laid down in another decision of the Supreme 
Court in (5) State of Uttar Pradesh v. M/s. Kores (India) Lid., AIR. 
1977 SC 132 ; and in an earlier -decision in (6) Ramavatar v. Assistant 
Sales Tax Officer, Akola, AIR 1961 SC 1325. In both these cases the 
principle was applied to fiscal statutes. The statute with which we are 
~ concerned. is not a fiscal statute but a regulatory statute, namely, the 
Imports and Exports Control Act, 1977 and the Exports (Control) Order, 
1977 made thereunder. In the circumstances, we are clearly of opinion 
that silver compound or silver salt will undoubtedly include Argenti 
Nitras I. P. It may be stated that the common: parlance theory ів 
applicable to the words of the statute. Silver salts, silver chemicals, and 
silver compounds are not understood in the trade or commerce or in 
common parlance in any other meaning or sense than they convey as 
terms of Chemistry. Any chemical, whatever may be its use, if it bea 
silver compound or a silver salt or a silver chemical, it comes under the 
scope and purview of Item No. 55. For these reasons, we rejeet the 
the contention made on behalf of the respondents in this regard. 

27. We may now consider certain decisions which have been 
relied on by the learned Counsel appearing on behalf of the respondents. 
Much reliance has been placed on an unreported judgment of the 
Supreme Court in (7) M/s. Jagannath Agarwalla v. В N. Dutta and Ors. 
in Civil Appeal No. 801 of 1964 disposed of on January 10, 1967. The 
appellant in thut case obtained a licence for the import of drugs and 
medicines. - Under this licence, he proposed to import Camphor B.P. 
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(a) derivative of terpene excludiog preparations thereof) from Germany 
through a firm of importers. The question that arose in the case was 
whether Camphor B P. could be imported as the derivative of terpenc 
under the licence for drugs and medicines. Schedule I оѓ the Imports - 
(Control) Order, 1955, at the relevant time, contained a Hst of articles 
which could be imported under а Нсепсе to be granted by the Contrak 
Government. Serial No. 87 of the list referred to “Druge and medioines, 
all sorte not otherwise specifted іп the Schedule” and Seriat No. 131 to 
“Camphor”. The question arose whether the licence granted to the 
app:llant permitting the import. of drugs and medicines, would also cover 
Camphor B P., admittedly a derivative of terpene. It was contended ot 
bshalf of the authorities in that case, that as no licence was obtained by 
the appellant-for import of Camphor as contained in Serial No. 131, he 
was not entitled to import Camphor B P. under & licence for drugs and 
medicines. The Suprems Court referred фо the relevant policy statement 
in respect of entries 87, 109, 131. Appendix XIX contained a lisi of 
drags and medicines and pharmaceutical chemicals falling under Seris] Nos. 
87 and 109. One of the entries in the list of Appendix XIX was “Terpene 
and its derivatives excluding preparations thereof". It was, therefore, 
apparent that terpene and its derivatives were treated as drugs and 
were included withia Serial No. 87, that is, ‘drugs and medicines con- 
taintng spirit” in respect of which an import licence was granted to the 
appellant. The Supreme Court noticed the fact that natural Camphor is 
manufactured from Camphor Laurel (Cinnamomum Canrphora) found in 
tbe Island of Formosa and-in the neighbouring regions of China and 
Japan. Camphor B. Р. is synthetic Camphor manufactured from $erpene 
and nota preparation thereof and is a standard pharmaceutical drug: 
included in the current editions of Pharmacopoeias recognised under the 
Drugs Act, 1940. The Supreme Court, while holding that Camphor B. P. 
was covered by the Hoence granted to the appellant, observed aa follows : 
“Camphor B. P. is а drug and a derivative of terpene and not а 
-preparation thereof. Reading the licence with Serial No. 109 and 
Appendix XIX to the current Red Book, it would appear that the 
licence authorised the Import of Camphor B P. Had terpene and its 
derivatives not been included in Serlal No. 109, it might have been 
possible to say that Camphor was not covered by Serial No. 109 as it 
fell within Serial No. 131: But as derivatives of terpene were 
gpeelfically included in Seria] No. 109 by Appandix XIX ofthe Red 
Book, we are inclined to hold that Camphor B. P. being a drug and 
a derivative of terpene fell within Serial No. 109 and she licence, falriy 
construed, authorised Import of Camphor B. P." nt 
It thus appears that as there was avspeciftc item as “‘terpene and 
its derivatives”, Camphor В. Р. was held to come within that item and, 
consequently, under Serial No. 109. This decision of the Supreme Court, 
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in our platen: supports the contention of the appellants rather than that 
of the respondents. The test that was applied by the Supreme Court was 
_ Whether Camphor B. Р. was a derivative of terpene or not. As goon as 
“it was found that it was a derivative of terpene, it was held to be an 


article other than “Camphor” under Serial No. 131. In the instant case 
also, the test is whether Argenti Nitras І. P. ig a silver compound or a 
silver salt. As there can be no doubt that Argenti Nitras I. P. is a silver 
compound or a silver salt, it must be regarded as suoh and held to be-a 
prohibited article coming under Item No. 55 of Part A of Schedule I of 
the Exports (Control) Order, 1977. Jagannath Agarwalla’s case (supra) is, 
therefore, of no assistance to the respondents. 

28. We may now refer to another decision of the реше Court іп 
(8) the State of Bombay and another у. Е. М. Balsara, AIR 1951 SC, 318, 
which has also been relied on by the learned Counsel for the respondents. 
In that' саве, the question was whether “liquor” included all- liquids 
consisting of or containing alcohol. Section 12 of the Bombay Prohibl- 
tion Act, 1944, inter alia, provides that no person shall possess or sell or 
buy liquor and section 13 of the said Act provides inter.alia that no person 
shall congume or use liquor. Under clause (a) of section 2(24) of the cald 
Act “liquor” includes spirits of wine, methylated spirits, wine, bear, toddy 
& all liquids consisting of or containing alcohol. ‘It was contended on 
behalf of the State of Bombay that sections 12 and 13 read with the 
definition of the term "liquor" as given in section 2(24) of the sald Act 
prohibited the import and export across the customs frontier and purchase, 
possession, consumption and use of any stock of foreign liquor, eau-de- 
cologne, lavender water, medicated wines and medicinal preparations 
containing aicohol, The Supreme Court, after taking into consideration 
- certain constitutional provisions, inter alla declared, sections 12 and 13 of 
the said Actas unconstitutional and void іп во far asthe same affected 
the selling or buying or the possession of liquid medicinal and toilet prepa- 
rations containing alcohol. In declaring the said provisions as void to 
the extent stated above, the Supreme Court noticed that there was a 
possibilly of misuse of alcoholic medicines and perfumeries as intoxicating 
drinke. П was өреп to the Legislature to provide against perverted uso 
of these articles, but it was поё open to it to prevent their legitimate use 
by oitizens in infringemené of their fundamental right to acquire, hold and 
dispose of property as provided in Art. 19(1)(f) of the Constitution. 
The said provisions of the Bombay Prohibition Act, 1944 were declared 
ultra vires on the ground that they were unconstitutional and not on the 
ground that “liquor” would not include medicinal and toilet preparations 
did not contaid 100% of alcohol ; ; aloohol was used іп those preparations 
containing alchohal. The medicinal and toilet preparations as one 
of the ingredients. If any liquid contained 100% of alcoho! and 
used as a medicine and also as an intoxicant, the prohibition would surely 
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apply to such a liquid, for the same would be nothing but “liquor”, 
though used asa medicino. Balsara’s case (supra), therefore, does not | 
lend any support to the contention of the respondents. | 

29. In(9) A. V. Venkataswarn v. Ramchand Sobhraj Wadhwant and 
another, AIR 1961 SC 1506, the only question that came up for considera- 
tlon before the Supreme Court was whether a fountain-pen in which 
certain of ita essential parts were gold or sllver-plated fell within Item No. 
45(3) "fountain pen complete" or under item no. 61(8) "articles plated with 
gold' and silver" of the Schedule to the Tarrif Act, 1934. It was held by 
the Supreme Court that it fell within item’ 45(3).and not under item 61(8) 
of the Schedule to the Tarrif Act. This decision, in our opinion, has no 
application to the facts of the case before us and, consequently, it is of no 
assistance ќо the respondents on. whose bebalf it has been relied on. 
Similarly, tho decision™ of the Supreme Court in Ramavatar v. Assistant 
Sales-tax Officer, AIR 1961 SC 1325, also has no bearing on the question 
with which we are concerned. In that саве, tho question was whether 
fhe term “vegetables” in item 6 of Schedule II of the C. P. and Berar 
Sales-tax Act would include “betel leaves" under item 36 of the said 
. Schedule. It was observed shat the legislature by using two distinct and 
different items had indicated ito intension. Ramayatar’s case (aupra) 
therefore, has no manner of application to the facts. of the case before us. 

30. In the case of (10) Stats of Tamil Nadu v. M/s. Pyare Lal 
Malhotra, AIR 1976 SC 800, relied on by the réspondents, the question 
that came up for: consideration before, the Supreme Court was . whether 
‘the sale of goods manufactured out of “Iron and’ Steel” would be liable to 
payment of sales бан under the Central Sales Tax Act, 1956 when such 
tax was pald on "Iron and Steel” used for such .manufaoture. While 
holding that the sale of such goods were taxable, the: Supreme Court has 
observed that the more natural and normal interpretation which follows 
plainly from the fact of separate apecification and numbering of each itam 
in section 14 of the Central Sales Tax Act is that, each „ег во specified 
forma a separate species for each series of sales although they. may all 
belong to the genus : "Iron and Steel”. Hence, if iron and steel platos 
are melted and converted into "wire" and then sold inthe market, such 
‘wire would only be taxable so long as i$ retains its identity as a commer- 
‘cial goods belonging to the category ''wire" made of either iron or steel. 
The mere fact that the substance or raw materials out of which it is made . 
has also been taxed in some othsr form, when it was sold as a separate 
commercial commodity, would make no difference for purposes of the law 
of sales tax. Further, it has been observed that the objeot appears to be 
to tax sale of goods of each variety and not the sale of the, substance out 
of which they are made. Tho case before us Ча nota sales-tex "ense, buta 
case under the Imports and Вхрогів (Control) Act, 1947 which is a 
regulatory statute. No question- of жр specification’ or ‘variety’ is 


ры 


1980 (2) CLJ[ . Collector of Customs v. Om Prakash Jalan 415 


involved in the instant case. Argenti Nitras I. P. has not been placed. 
under a seperate catégoty or specification. Whoo silver nitrate is a silver 
salt, silver chemical or silver compound, Argenti Nitras І. Р. belog silver 
nitrate is included with the plain and normal meaning of tho said ex- 
pressions contained in- Item No. 55. Argenti Nitras І. Р. 48 not made out 
of silver nitrate ав wire is made out of iron and.steel, but it is the same 
spacies “‘silver nitrate’.  Malhotra's case (supra), therefore, doss not 
lend any support to the contention of the respondents. 

ЗІ. A similar question with which we aro concerned in the present 
case, namely, whether Argenti Nitras I. Р. falls within Item No. 55 of 
Pari A of Schedule I of the Exports (Control) Order, 1977 also came up 
before a Division Bench of the Bombay High Court in Appeal No. 338 
.of 1979 (Union of Indla and Ors. v. Alok Exports) and (11) Appeal No. 
339 of 1979 (Union of India and Ors. y. Nirmal Exports). Both the 
above appeals were disposed of by a common judgment dated February 
4, 1980 by the Division Bench of the Bomby High Court setting aside 
the judgment of Pendse, J. The learned Judge (Pendge J.) held thas 
-Argenti Nitras I. P. being a drug did. not fall within Item No. T7(li) of 
Part B of 2nd Schedule of the Exports (Control) Order, 1977 under the 
Export Policy, 1978-79. The Division Bench took a contrary view and 
held that even though Argenti Nitras I. P. was used asa drug, it wae 
silver nitrate, that is, a compound of silver and it came within the purview 
of Item No. 77(ii). In the instant case, the learned trial Judge has, however, 
placed reliance on the judgment of Pendse, J. and has differed with tha 
view taken by the Division Bench of the Bombay High Court. In the 
view which we have taken, we respectfully agreo with the judgment of 
the Division Bench of the Bombay High Court that Argenti Nitras I. P. 
comes within the description of silver salts, silver chemicals or compounds. 

32. A Division Bench of the Delhi High Ceurtín M/s. Nirmal 
Construction and Finance Co. & another v. Union of India and others in 
Civil writ No. 1033 of 1979, has also taken the same view, as we have 
taken, that Argenti Nitras I. P. comes within the description of articles 
mentioned in Item No. 77(ii) of Part A of Schedule I of the Exports 
(Control) Order, 1977 under the Export Policy of 1978-79. We are not 
impressed by the arguments made on behalf of the respondents why we 
should take a view different from that taken either by the Division Bench 
of the Bombay High Court or by the Division Bench of the Delhi High 
Court in the decisions referred’ to above. These decisions, ¢herefore, 
support the view which we have taken. 

33. It is contended by Mr. Dilip Kumar Sen, learned Counsel for 
the appellants that tonnes of silver nitrate ‘are boing attempted to bo 
exported to foreign countries as Argonti Nitras I. P. It is submitted by 
him that the objeot of such exports is not for the purpose of user of 
Argent! Nitras I. P. as а £edicino. The real object behind such export, 
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submits Mr. Sen, is that Argenti Nitras I. P. which is silver nitrate will 
be used for purposes other than the purpose of it being used as а medicine. 
Itisalso submitted by him that the objeot might also be to extract 
silver from Argenti Nitras I. P. which is pure silver nitrate. He submits 
that silver nitrate ів a caustic and corrosive substance and ів used as an 
antiseptic, Itiscontended by him that it is surprising that for euch 
limited use ns a drug euch a huge quantity of silver nitrate I. P. should be 
exported for the purposé of the same being used as an antiseptic. He 
submits that the real motive for the exports of the huge quantity of 
silver nitrate I. Р. ів anything but the user of the same as a medicine. We 
do not think that we are called upon to decide the contentions as made 
on behalf of the appellants. We are only concerned with -whether silver 

_ nitrate I. P. isa banned article or not. 16 has been found by us that it 
ів a banned article. - 

34. Before we part with this appeal, we may notice another con- 
tention of Mr. Gooptu, learned Counsel for the respondents. He hae, 
drawn our attention to the exports statistios for the year 1968-69 to 1971-72 
to show that Argenti Nitras LP. was allowed to be exported by the 
Centra Government in those years. It is contended by him that if it 
were п banned article or if the Central Government bad considered that 
the object of: such exports was not for the purpose of Argenti Nitras 
LP. to be used as a medicine it would not have allowed the same to be 
exported. This argument is fallacious. Under -the Exports Policy of 
those years, Argenti Nitras I P. was not s banned article and, as such, the 
exports were permiteed. But under the Exports Policy of 1979-80, it is 
a banned article. It, therefore, shows that in banning or prohibiting sliver 
salts, silver chemicals and compounds under Item No. 55, the Central 
Government really banned Argenti. Nitras І.Р., for tho same was allowed 
to be exported in the years 1968-69 to 1971-72. No material has been 
placed before us оп behalf of the respondents to show that apart from 
silver nitrate I P., silver nitrate was also exported in those years so thag 
it might have supported the contention of the respondents that the articles 
which have been banned under Item No. 55 included only silver nitrate 
and not silver nitrate LP.' This ів also another fact which supports the 
contention of the appellants that Argenti Nitras I.P. falla within Item No. 
55 and that is also the intemtion and the policy of the Central 
Government. No other point has been urged on behalf of either party. 

For the reasons aforesaid, we set aside the judgment of the learned 

Judge, discharging the Rule Nisi and dismiss the writ petition. The 
appeal is allowed with costs assessed at 100 Gold Mohurs. - 

Р.К 
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[ CIVIL APPELLATE JURISDITION ] 
. Before Mr. Justice Mano] Kumar Mukherjee 
Deoision: . December 20, 1979 


Kamala Kanta De and Others se... c.. Appellante 
| Versus 
Radhaballay Kundu and Others , ... e... Respondente* 


. Bengal Municipal Act (15-of 1932), Sec. C of Schedule VI— Rule 40— 
Prohibition of construction, addition or alteration within 6 feet from 
adjacent building — Domestic building, meaning of — Building used as shop, 
whether domestic building — Rule 40, whether applicable— Maintainability of . 
suit for declaration that sanction. of Municipality was illegal without 
impleading Municipality as a party— Construction of statute. 


This appeal arises out:of a sult for declaration of easement right 
and for permanent and mandatory injunction. 


Rule 40 of Schedule VI of the Bengal Munieipal Act, 1932 came 
into force in the Bapkura.town on and from September 18, 1954. The 
said Rule prohibits any construction, addition or alteration within 6 feot 
from the adjacent buil ding. This Rule 40 is under онол С of Schedule 
VI of the said Act. 


‘The case of the defendants, inter alia, was that the said Rule 
40 Ів not applicable in the instant саве as the building in question was 
not a domestic building within the meaning of the Act and that the 
Construction was started after obtaining ше requisite sanction of the 
Municipality. 


HELD: Whether the constructions as made and to be made by the 
defendants would amount to an actionable nuisance or not is a question of 
fact and when the last court of fact on proper reappraisal’ of the enttre 

v evidence on record answered the said question in favour of the ' defendants, 
it would not be justified for this Court in second appeal to reverse such 
a finding of fact. 


Sectlon.C of the Schedule refers and relates to "dwelling houses and 
other domestic buildings” and it clearly shows the legislative intent to 
treat the dwelling houses аза separate category though they fully come 
within the genus of “domestic buildings”. ` If the Intention of the legislature 
was to give the dictionary meaning to tha - expression, “domestic”, Section 
C of the Schedule could and would-have been earmarked “јог domestic 
building". In that context it must be held that the word “domestic” cannot 
be given the literal or dictionary meaning under the Bengal Municipal 
Act, In this connection it has also to be borne Їп mind that no separate 
rules have been framed under the ie Benen) Municipal Act in respect of shops 
and office premises. 


Second ш No. 110 of 1968 with cross-objection. 
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It is a basic rule that the statute should be interpreted in such a 
~ manner as would suppress the mischief and advance the remedy for which 
the statute is enacted. Accordingly it was held that Section € of Schedule 
VI of the Bengal Municipal. Act applies to buildings meant for business 
purposes also and accordingly, the building of the defendants which 1з used 
аза shop-room comes within its ambit. 


a plain reading of section 5(59) of the Calcutta Municipal Act makes 


it clear that to attract the sald provision of the Act, the bullding must be - 


зей for public purposes. It it the purpose which determines whether à 
building is meant for the public or not. The various descriptions of the 
buildings referred to therein leave no manner of doubt that it із only when 
the public at large congregate for a purpose common and beneficial to them 
їп a building then only sucha bullding сап be sald to be ‘meant for the 
public purpose. ` Merely because a particular. building is accessible to the 
members of the public at one or the other point of time it will not be a 
building meant for public purposes, as it has been constructed not in the 
general interest of the community but, In the interest of an Individual, 
namely, the owner of the shop. · 

OBITER: Even if the sanction for the proposed construction au a 
building as granted by the Municipality be a valid one, still then the sult 
would be matntatnable if the plaintiffs succeed in showing that the construc- 
tlons already made or to be made would amount to an actionable nuisance. 

Саве referred to :— ( 

(1) Nandalal v. Prabhudayal, AIR 1952 Cal 74 


Saktinath Mukherjee and Satyajit Banerjee кене»: SOF, Appellants 


Rabindra Neth Mitra and J. M. De ^ aaaea Jor Respondents 
7 The judgment of the Court was as follows :— 
The instant appeal and the: cross objection arise out of а, suit .for 


declaration of right of кешен! and for permanen? and mandatory 
injunctions. ` 


2. The plaintiffs and the defendants are the owners of two adjacent 
buildings, intervened by a lane measuring 55" in length and 3" In breadth 
within the municipal, limits of Bankura Town. The lane belongs. to 
the defendants and the plaintiffs havea right of. passage over the same. 
The building of the defendants is one storied and із used as а shop-room. 
It ів holding No. 98 of Katwali Mahalla of Bankura Municipality and 
ів оп the west of the lane. The ‘two storied building of the, plaintiffs is 
holdings “No. 100 and is to theeast of the lane. The plaintiffs have 
another one storied building, being holding No. 99 to the south of the 


defendants’ building and the lane. The two buildings No. 100 and No. 98. 


are to the south of the munioipal road known ав Subhas Road and abut on 
it. This road runs from east to west and ёе intervening lane between the 
two building starts from the north eastern corner Of the plaintiffe one 


^3 


t 
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storied ` building on holding No. 99-and comes up to the said municipal 
road. There are three doors in the two storied and one door in the one 
storied buildings of the plaintiffs which face the intervening lane and the 
plaintiffs are in oceupation of their buildings through tenants. Plaintiffs’ 
right of passage through the lane has been recorded both in С. S. and R. S. 
records of rights. There isa narrow drain which lies to the eastern 
extremity of and runs parallel to the Jand. In holding No, 100 there 1s 
à covered verandah en the first floor to its extreme north and there are 
1wo rcoms one after another on the south of the verandah. The verandah 
has a big opening with iron railings on ¢he northern side. On each of the 
eastern and western walls of the verandah there is a window, the window 
on the eastern wall being smaller in comparison to the window on the 
western wall. The room just (o the south of the verandah has a door 
and two windows іп its northorn wall, two windows in its western wall, 
two small windows in its eastern wall and one door and one window 
on its southern wall. The next adjoining room has two windows in its 
southern wall facing the open space from tho court-yard and one window 
in is western wall; besides there is a doorat “the eastern end of 
its southern wall. : ` 


3. According to the ‘plaintiffs, the defendants constructed a coment 
concreto projection, about 6,1/2 cubits above the ground over some 
portion of the intervening lane for the purpose of constructing a septio 
privy and chamber on the said projection and also ralscd walls on the first 
floor of their buildings for the purpose of constructing а second storey, at 
a distance of only about 3 feet from the western wall of tho plaintiffs’ 
roadside building. The plaintiffs claim that through the doors of the 
ground floor of their houses, both the plaintiffs and their tenants come 
out on the lane and then to the municipal road and through the narrow 
drain in the lane the water from their houses is discharged. According 
to the plaintiffs ag they have been enjoying such right peaceably, openly 
and uninterruptedly for more than 25 years, they have acquired absolute 
right of passage and drainage through the lane and that by the illegal 
construction of the aforesaid projection thelr right of passage and of 
discharging water is being impaired. The plaintiffs further contend shat 
if the defendants are allowed to construct the: second storey of their 
building their right of access and use of light and airto their rooms on 
the second storey, which they havo been enjoying as-an casement for more 
than 25 yenrs-since tho time of their predecessor in Interest-will be affected. 
They also allege that the proposed constructions of the defendants will 
not only infringe their easement right but will also impair and deteriorate 
the sanitary condition of their rooms. To reinforce their contentions, they 
rely upon Rule 40 of Schedule VI of the Bengal Municipal Act, which came 
Into force in Bankura Town from September 18, -1954, which prohibits 


420 Kamala Ката De v. Radhaballay Kundu [1980 (2) CLI 
апу construction, addition or alteration within 6 feet of the adjacent 
` domestic- building. с) 

‚ 1 4. In resisting the suit the defendants firstly contend that Rule 40 of 
Schedule-VI of the Bengal Municipal Act has no manner of application as 
their building is поё a domestic building and that they had began the 
construction with the requisite - sanction of the municipality. -While 
admitting the plaintiffs’ right of-easément of passage over the Jane, they 
contend thatthe projection will not in any way obstruct or affect the 
plaintiffs’ such right. They however deny the existence of easement right 
of air and light of the plaintiffs and contend that even if it is assumed ` 
that the plaintiffs have such rights through their western windows on the 
first floor, the proposed construction of the second storey wil not be an 
- actionable nuisance, ав the total light and air that tho plaintiffs enjoy will 
not be diminished to such an extent that it would make the rooms of the 
plaintiffs uninhabitable. They lastly contend that as no case of actionable 
nuisance has been made out by the plaintiffs, they are поб entitled to the 
reliefs prayed for, merely on the allegation that they (the defendants) 
violated tho municipal rules. : б f iwp? | 
- 5. The learned trial Court held that Rule 40 of Schedule VI of the 
Bengal Municipal Aot was applicable to the facts of the case, that the 
plaintiffs had the right of casement of light and air to their rooms іп the 
second storey of their house, that the connstruction already made and 
proposed to be made by the defendants would substantially and materially 
obstruct the passage of air and light through’ the western: 
windows of the plaintiffs to such an extent as. would amount to an action= 
able nuisance, that the right of passage of. the plaintiffs through the said 
lane had been infringed due to the construction of the projection and that. . 
because of the construction of the projection the health and sanitation of 
the locality had been affected and it amoupted'to an actionable “nuisance. 
He accordingly decreed the suit and granted all the reliefs prayed for by 

' he. plaintiffs. — | І 
6. In ¢he appeal preferred by the defendants, the learned District 
Judge, Bankura, concurred with ‘all the findings of the learned "Мопвії 
barring the one relating to ‘the construction of the projection, being of © 
the view that such construction could not be said to be an actionable 
nuisance so faras the plaintiffs’ right of ingress and egress over the lane 
was concerned. On such findings he affirmed the decree,. subject to. the 
modification that ‘the defendants might complete the construction of the 
urinal on the projection made over the lane.  . ыл Au 
7. Against the judgment and decree of the learned lower appellate 
court, the plaintiffe and the defendant No. 1' have filed the appeal and the 
cross-objection respeetively. i "E PM ` 
8. Mr. Saktinath Mukherjee, appearing on behalf of the appellants 
contended that the learned judge failed to consider that the construction of 
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the projection over the lane has materially affected the plaintiffs’ right of 
passage and the contemplated construction of the urinal thereupon will also 
affect the health and sanitation of the locality. · То appreciate the conten- : 
tion raised by Mr. Mukherjee in support of the appeal I have gone through 
the judgments of both the learned courts below. The learned Munsif and the 
learned Judge have taken great pains to discuss the entire evidence placed 
by the „parties to arrive at their respective conclusions, In deciding the 


question whether the projection alieady constructed and the privy and 
urinal to be constructed thereupon will amount $o ап actionable nuisance,’ 


the learned Munsif discussed the oral evidence: on record ав also the 
reports of the pleader commissioner (Ext. D(3)) and of the engineering" 
expert (Ext. 1) and belog of the view that the report of the expert waa’ 
more exhaustive and more dependable than that of the pleader commissioner 
he preferred to accept the former and to hold in favour of the plaintiffs. 
In overruling the said decision the ledrned lower appellate court in its 
turn, accepted the report of the pleader commissloner in preference to 
that of the expert on discussions of both the reports and ‘other attending: 
. facts and circumstances. Whether the constructions made and to be 
made by the defendants would amount to an actionable nuisance or not’ 
is a question of fact and when the last Court of fact on proper reappraisal 
of the entire evidence on record answered the said question In favour 
of the defendants I "will not be justified in this second appeal to reverse’ 
the said finding. The appeal has, therefore, got to be dismissed. 


9. Nextcomes the  cross-objection. Mr. Rabindra Nath Mitra, 
appearing In support of the cross-objection firstly contended that as the 
building of the defendants is a shop room, schedule VI appended to the 
Bengal Municipal Act had no manner of application and as such the 
plaintiffs’ suit was not maintainable. He next centended that even if 
schedule VI applied to the building of the defendants they were entitled 
to construct the second storey as they obtained the requisite sanction 
of the municipality and the said sanction could not be challenged without 
making the municipality a party in the suit. He next contended that ав 
the plaintiffs constructed their house without leaving the requisite space of 
3 feet and as such they аге not entitled to the equitable relief of injunction. 
He lastly contended that the learned courts below erred in relying upon 
the report of the engineer instead of that of the pleader commissioner 
though the latter was a more comprehensive and apt report ‘on the ‘issues 
involved in the suit. a | 

10. In elaborating his first contention Mr. Mitra submitted that 
“domestic building" has not been defined under the Bengal Municipal 
Act, 1932 (hereinafter referred to as the Act) and as such the litera! and 
the dietionary meaning of the word "domestic" has to be accepted. Ia 
Chambers Twentleth Century Dictionary the word ‘domestic’ means 
“Belonging to the house: remaining much at home: private: tame”, 
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As such Mr. Mitra submitted that section C of schedule VI of the’ Act, 
which contains the rules governing dwelling houses and other domestic 
buildings and includes rule 40, is not applicable to buildings meant for shops. 
^ 11. To appreciate this contention of Mr. Mitra it will be necessary 
фо refer to the different provisions of the Act and the principle of 
ipterpretation of statutes. Section 3(2) of the Act defines "building" to 
include a house, outhouse, stable, privy, urinal, shed, hut, wall (other than 
a boundary wall not exceeding 10 feet in height) and any other such 
structure, whether of masonry, bricks, wood, mud, metal or any other 
material whatsoever but does not include a hogla or other similar kind or, 
femporary.shed errected оп ceremonial or festive occassions. ‘House? 
bas been defined in section 3(22) of the Act to include any hut, .shop or 
ware house. ‘Dwelling house" bas also been defined ‚іп section 3(15) of 
the Act to mean a masonry of framed building constructed, used or 
adopted to be used wholly or principally for human habitation. Schedule 
VI of the Act enumerates the rules as to the use of building sites and the, 
execution of building work. Sections A, B and © thereof enumerate the 
rules for building sites, building generally (other than huts), and dwelling 
houses and other domestic buildings (other than huts) respectively. In 
the instant case the -relevant rule is rule 40 which comes in section C 

thereof. М - 


12. The literal and" dictionary meaning of the word “domestic 
building” is wide enough to include dwelling houses. Still then section C 
refers and relates to "dwelling houses" and “other domestic buildings 
(other than huts)” which clearly shows the legislative intent to treat 
dwelling house as a separate category though they fully come within the 
genus of "domestic buildings". If.the intention of the legislature was to 
five dictionary meaning. to the word "domestic" section, C `ёоша and 
would have been earmarked “for domestic -building (other than huts)”. 
In that.context it must be;held that the word ‘domestic’ cannot be given 
the literal or dictionary fieaning under the Bengal Municipal Act as 
contended by -Mr. Mitra. .In this connection it has also to be borne in 
mind that-nò separate rules have been framed under tho Act in respect of 
shops and, office premises. If the contention of Mr. Mitra is to be 
accepted it would mean that buildings constructed for use or adopted 
wholly or principally for business and office purposes will be exempt from 
complying with any building rules or regulations thereby ‘negating the 
-entire object of the Act. It is, а basic rule that the statute should be 
linterpreted in such a manner as would suppress the mischief and advance 
-the remedy for which it is enacted. І am therefore of the viéw that 
section C of schédule VI of the Act applies to buildings meant for business 
ipurposes also and the building of the Черин which is used asa shop 
тоот comes within its ambit. . + ` 
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43. The same: conolusion is reached through a different route. 
*'Domestio building" has been defined in section 5 (24) of the Calcutta 
Municipal Act to include a dwelling house and апу other masonry buil- 
ding whichis neither a building of the warehouse class nor a publio 
building as defined thereunder пога place exclusively used for private ` 
worship. Both ‘these Ácts-pertain to the same subject though they 
operate in two different areas within the Stato of West Bengal. One of 
the mode of interpretation of the Statute is :— 

ў "Where there are different statutes in pari materia though made 
at different times, or even expired, and not referring to each other, 
they shall be taken and construed together, as one system, and as 
explanatory of each other" (Maxwell on Interpretation of Statutes, 12th 
Edition, Page 66.) mes 

14. Mr. Mitra however contended that even if the provisions of 
Calcutta Municipal Act are brought in aid and the definition of 
“domestic, building" therein із accepted still then buildings used as shops 
will not come within the said definition. Mr. Mitra’s contention was 
that public building has been excluded from the said definition and 
since building meant for shop is a public building such a building is not 
a domestio building. In this connection he drew my attention to section 
5 (59) of the Caloutta Municipal Асі wherein public building has been 
defined to mean, infer alia, а building meant for. public purposes. 
According (о Мг. -Mitra a shop is used for public purpose and as such 
it answers tothe description of public buildings. This contention of 
Mr. Mitra must be negatived: 

15. A plain reading of Section 5(59) will make Т incluctably clear 
that to attract the said provision the building must Бе used for public 
purposes. It is thé purpose which will determine whether a. building is 
meant for the public or not. The various description of buildings referred 
to therein leave no manner of doubt that it is ‘only when public at large 
congregate for a purpose common and beneficial to them in‘a building 
then only such a building can be said to be meant for public purpose. 
Merely because a particular building is accessible to members of the public 
at one or other point of time it will not bea building meant for public 
purposes, as it has been "constructed not Їп the general interest of the 
community but in the doterest of the individual, namely, the owner of the 
shop. Relying on the definition of domestic building ss defined in the 
Calcutta Municipal Act it can therefore be safely held that the holding of 
the defendant is a domestio building and as such ‘all tho rules appearing in 
Section C of schedule VI apply to the same. The; first contention, of Mr. 
Mitra therefore fails. . 

16. As regards thè second’ tonis 'of Mr. Mitra, I find that the 
plaintiffs did not ask for any declaration tbat the' sanction of the munici- 
pality was illegal or void nof was the suit based on such premises. In 
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that context I am unable to accept the contention of Mr. Mitra that the 
suit із not maintainable without making the municipality a party. In my 
considered view, even if the sanction is a valid one, the suit would в be 
maintainable if the plaintiffs oan succeed in showing that the constructions 
already made or to be made amount to an actionable nuisance. lam 
fortified in this view of mine by the Division Bench Judgment of this 
Court in the case of (1) Nandalal Ladia v. Prabhudayal Tikriwal reported 
in AIR 1952 Calcutta Page 74. 


17. Coming now to the third contention of Mr. Mitra, it appears 
from the reoord that the Bengal Municipal Act,1932 came into force in the 
sown of Bankura, where the premises in question are situate, in the year 
1954 and long before that the building of the plaintiffs was constructed. In 
other words, at the time whea the buildiog of the plaintiffs was constructed 
they were under no obligation to construct their premises leaving а space 
of З б. In such circumstances the construction of the house of the 
plaintiffs cannot be said to be in breach of any statutory rules or regula- 
tions. If the plainuffs have acquired a right of easement in respect of the 
ancient light and air in respect of the building they would be entitled 
to a relief of injunction provided they could prove that such right was 
affected due to omission or commissions of the defendants. This conten- 
tion of Mr. Mitra also fails. : 


18. That brings us to tbe last contention of Mr. Mitra. The reasons 
which weighed with me in repelling the contention of Mr. Mukherjee in the 
appeul, also prompt me to negative the contention of Mr. Mitra the same 
being based, on questions of fact and concluded by the concurrent finding 
of the learned Courts below. 


In the result, both the appeal апа the cross-objection fail and they 
are hereby dismissed. In the circumstances of this case there will be no 
order as to costsin either of them. 

М. C. S. 


[ CRIMINAL APPELLATE JURISDICTION ] 
Before Mr. Justice Purna Chandra Barooah and Mr. Justice 
Bimalendra Nath Maitra 
Decision; August 31, 1979 
State of West Bengal ; | en se Petitioner 
| Versus 
Purna Nandy & Ors. 2n «Opposite parties* 


Criminal Procedure Code, 1973 (Act 2 of 1974), Sec. 395 (2)— 
Reference under—ligallity of a Transfer Order being a Procedure Order 


*Criminal Reference Case No. 4 of 1979. 
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Sec.. 408— Power of Sessions Judge to transfer а case or an appeal from 
one court to another in his Sessions Division— Fetter on such power under 
section 409 (2) of Code. . 


The. Sessions Judge, Midnapore made over a sessions саве to an 
Additional Sessions Judge who framed charges against the accused in the 
said trial. The Sessions Judge thereafter purporting-to act under section 
108 of the Code of Criminal Procedure transferred that case to another 
Additional Sessions Judge. ES : 


HELD: Section 409 (2) of the Code of Criminal Procedure puts’ 
an embargo upon such а transfer. Therefore the trial had commenced 
in the court of the Addittonal Sessions Judge who had framed the charges. 


The Reference ts accepted and the order of the Sessions Judge trans- 


ferring ihe case subsequently to the other Additional Sessions Judge is 
set aside. х 


Case referred to :— т А 
(1) Ап unreported decision іп. Criminal Reference Caso No. 1 of 1978 
dated 5.4.78. | 


The judgment of the Court was as follows : :— ` 
‚ Borooah, J.: .This reference under section 395(2) of the Code of 
` Criminal "Procedure, 1973 (hereinafter the Code) has been made by Sri 
A. N. Saha, Additional District & Sessions Judge, Sth Court, Midnapore, 
recommending that an order, being Procedure Order no. 59 (Cr) di. 
23.6.79 passed by Sri A. ‚К. Nandy, Sessions Judge, Midnapore transferring 
the Sessions Trial Case | no. X of. November, 1978 to the court of the 


the said learned Judge from the court of Sri R.N. Roy Addl. Sessions 
Judge, Midnapore be set aside. В 


. 2. The learned Sessions Judge purported: to transfer the case to 
the file of- Sri A.N. Ssha under the provisions of section 408 of the Code. 
Under the said section of the Code, a Sessions Judge is empowered to 
transfer а case or an appeal from one criminal court to another oriminal ` 
court in his Sessions Division if it is expedient In the interest of justice. The 
fetter on such power has been imposed by section 409 (2) of the Code 
which reads as-follows :— 


P “At any time before the trial of the case or the hearing of the 

: appeal has commenced before the Addl. Sessions Judge, a Session 

Judge may recall any case or appeal which he has made over to аву 
Addl. Sessions Јойве”. - Е 


3. In the instant case, Sri R. №. Roy had framed charges against 
the accused inthe said trialon 5.2.79. Therefore, the trial had com- 
menced before the said learned Judge. Assuch, under the provisions of 
section 409(2) of the Code, the order of transfer by the Id. Sessions 
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Judge is illegal and has to beset aside. In this connection, an unreported 

decision ‘of a Division Bench of this Court іо Criminal Reference No, 1 

of 1978, which was disposed of on April 5, 1978 may be referred to. 
The reference is thus accepted and the order dated 23.6.79 passed 

by the learned Sessions Judge, Midnapore is set aside. | 
Майга, J.: I agree. А 


S.P.T. : 2 e > г 
[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Ganendra Narayan Ray 
Decision: Мау 5,1980 © 
Debala Вап! Nandi and Others © U^ eiye -..Petitioners - 
Versus : 
State of West Bengal and Others - j .. Respondents* 


- . West Bengal Land Reforms (Bargadar) Rules, 1 1956 — Rule 6(3) thereof 
—Party may be represented by authorised agent— Such right being taken 
away by a Notification issued by.Board of Revenue— Executive instruction 
can supplement but cannot supplant statutory rule. 


HELD: ltis provided in: sub-sectton (3) of Rule 6 of the West E 


Bengal Land Reforms ( Bargadar) Rules, 1956 that ‘an application may be 
presented by the Bargadar or by his authorised agent before a Bhag Chas 
Court. Also it is the settled law that executive instructions may supplement 
the statutory rules but they cannot supplant Such statutory rules. It 
appears that the impugned order has been made relying on an executive 
instruction as conveyed by a notification dated 3.5.79 Issued by the Board 
-of Revenue, which was to the effect that the representation by the authorised 
agent should not be allowed.. Such an executive instruction cannot override 
the provisions of the aforesaid iu rule and as such. the impugned arae is 
liable to be set aside. i 

‘Abu Jafar M. S. Alam >an for Petitloners. 
Amar Chakraborty and Milan haud FK nieve ih Respondents 
- Thè judgment of the Court was as follows :— 

It appears that proceeding under the West Bengal Гапа Reforms 
Act has been initiated before the Bhag Chas Court overa dispute rela- 
ting to delivery of bhag produce by an alleged Bargadar. The petitioners 
prayed before the Bhag Chas Officer that their cases should be repretented 
by their constituted attorney and/or athorised agént but the ввід prayer 
was rejected. 

2. Mr. Chakraborty, thie. lated Counsel appearing foi the State 
pointed out that by a Notification by the Board of Revenue dated 3.5.79 
i$ was decided that to avoid delay and other complications reprdgentation 

«Сй Order No. 3829 (ж) af 1980. 


Bi 
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by an authorised agent should not be allowed. But there is a specific 
provision: in the Rule itself, being sub-rule (3) of Rulo 6 of the West 
Bengal Land Reforms (Bargadar) Rules, 1956 that a proceeding before the 
Bhag Chas Court may be represented by the applicant or by hls agent duly 
authorised by him and law is well settled that executive instructions can 
only supplement but cannot supplant statutory rules. Accordingly, an 
order rejecting the prayer of the petitioners to be represented by their 
constituted attorney and/or authorited agent should be quashed and it ів 
directed that the Bhag Chas Officer will allow the petitioners to get their 
cage represented either by their constituted attorney or by a duly autho- 
tised agent in accordance with the said sub-rule (3) of Rule 6. It appears 
that in the meantime, three persons have been examined in the instant 
procecding. The petitioners should, therefore, be given an opportunity 
to cross-examine the said three persons already examined. With these 
observations, the application in disposed of. The Bbag Chas Officer will 
give a notice to the petitoners about the next date of hearing and such 
notice should be given at least a week before the date of hearing se that 
‘the petitioners can get themselves ready. Ву way of abundant caution 
it is made clear that other contentions made in the writ petition have been 
kept open asit is not necessary to decide the said contentions at thio 
Hue TR N be no order as to costs in this application. 


[CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Chittatosh Mookerji and Mr. Justice 
Ramkrishna Sharma 
Я Decision: July 16, 1980- 
Satyendra Nath Майга & Anr. | See ee Appellants 
Versus _ 

Balaram Chakraborty аак Respondent* 

Hindu Minority and Guardianship Act (32 of 1956), Secs. 2, 13(1) 
— Provisions of this Act shall be in addition to Guardians and Wards Act, 
1890— Appointment or declaration of person as guardian of Hindu minor 
by Court—Welfare of minor to be paramount consideration— Circumstances 
being not such as necessiting appointment of guardian at present— Custody 
of minor remaining as before. 

The point for consideration is: whether or not the impugned order 
of the trial court appointing the respondent, the paternal grand-father аз 
the guardian of the minor grand-daughter and for giving custody of the 
minor to him, is for the welfare ef the said minor. 

Balaram (Respondent), the paternal grand-father of Mitashree who 
ig a minor, filed an application before the Distriet Judge -of Alipore for 

* Appeal from Original Order No. 111 of 1980. 
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ANT. 


the custody of the said minor. Subsequently, he also РИ for 
appointing him as the guardian ofthe said minor. The appellantes аге the’ 
maternal'grand-parents of the minor. They opposed. the" prayers of the 
respondent. The learned Additional District Judge allowed the `тевроп-` 
dent's application and appointed the respondent as the guardian of 
Mitashree and directed the appellants to give the custody of the. minor to 
the respondent." The appellants. pene но, preferred the instant: 
appeal. 

HELD: Undisputedly, the appellants were not is satura АА 
of the minor nor was the respondent, the natural guardian-of Mitashree. 
Neither the minor's father nor her mother had by will appointed any 
guardian: Therefore, the trial court-within whose jurisdiction the -minor 
resided, was competent to appoint a guardian of the said minor. In making: 
the appaintment of any person as a guardian of the. minor by a court, the- 
welfare of ihe minor shall be the paramount consideration, (vide section 
1311) of the Hindu Minority and Guardianship Act of 1956). Section 2 
of the'said Act has laid down that the provisions of the said Act shall be. 
{п addition to, and not; save as expressly provided, in derogation; of the 
Guardians and Wards. Act of 1890. ` ~ vof . Para 5) 

The contention of the appellants to the effect that the Balaram's 
application for appointing him as the guardian and for making over -of the: 
said minor to him should havé been rejected in limint om the ground that. 
the said application was not in compliance with section . 10(2) Of the 
Guardians and Wards Act, 1890, inasmuch as the satd application was not 
accompanied by ату declararion of willingness by the proposed guardian to 
act as such and his-signature was not attested d at- least -two witnesses, is 
not tenable in law. , | 2 6C .Para 5) 


The provisions of sectlons 10 and 11 of the Guardians and Wards Act, 1890 
relate to matters of procedure. In case an application 1з not in conformity with 
the sald-provisions, the court before which such an opplication.is made,: тау 
call upon the applicant to remove the defects If there be any In case,the appli- 

cant fails to comply with such an order, the court may reject the application for 
guardianship or for custody: But if no such objection is.at all raised tn the trial 
court and if the court makes an order on merits the party preferring an appeal 
against such an order ought not to be allowed to contend before the appellate 
court, for the first time, that the application was.defective in form and it: 
ought to be rejected in limini. On. the principles.embodied in section 99. of 
the Code of Civil Procedure, the appellate court-legitimately may refuse.. to- 
reverse ‘or vary the order appealed against on account of such errors or 
irregularities not offecting the merits or jurisdiction. But, If- on the other. 
hand: on account of any-irregularity, the merits of the: case is affected, the 
"appellate court may entertain the said objection and make ап appropriate 
order. - That being-so, so far as the Instant case is concerned, the defects 
in-the application of Balaram filed in the court below related to matters of 
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procedure. None had raised any objection in the trial court about 
such defects and Balaram himself had deposed in the case as a witness. 
It appears that the merits of the case had not been affected by the above 
mentiened procedural errors. А (...Para 6) 

Undoubtedly, in appointing or declaring a guardian of a minor, the 
court is required to consider matters as mentioned in section 17 of the 
Guardians and Wards Act, 1890. But while considering such mattérs, the 

paramount consideration of the court would be the welfare of the minor. 
, (...Para 9) 

One of the reasons given by the court below for appointing the 
respondent as the guardian of the minor was-that the respondent being the 

paternal grand-father was a nearer relation of the minor. But that is not 
the.correet proposition. So far as the proximity of relationship was concerned, 
the appellants, the maternal grand-parents and the respondent, the paternal 
grand-father, were both close relations of the minor and on the said 
ground of relationship the respondent did not have а preferential clatm to 
guardianship over the person of the minor. ( ...Para 10) 

It would be entirely against the welfare of the child if the child is taken 

away from the custody of the appellants and is handed over to her paternal 
grand-father’s family who are now almost strangers to her. It would not 
be to the welfare of the minor child if she is placed іп a surrounding which is 
almost allen to her, because, at sresent, апу change of her custody and 
environment may have  baneful effects. She may thereby become 
emotionally disturbed and upset. In these circumstances, it would 
not be expedient to uphold the order of the court below by which the minor 
who is an orphan would be taken away from her present home and 
surroundings. ' (...Рагв 16) 
Cases referred to :— $ 

(1) Rabindra Nath Mukherjee v. Abinash Ch. Chatterjee, T6 CWN 48 

(2) Sundarmoni Dei у. Gokulananda Chowdhury, 17 CLI 405 

(3) Narotam у. Mt. Tapesra, AIR 1934. All 849 
Kashi Kanta Maitra and Alok Kumar Ghosh ens for Appellants 
Ashok Banerjee — gag naw vee for Respondent 

The judgment of the Court was as follows :— 1 

Mookerji, J. : - The point for consideration in this appeal ia whether 
or not the impugned order of the Additional District Judge, Alipore, 
24-Parganas, appointing Sri Balaram Chakraborty, the respondent, as the 
guardian and for giving custody of his minor grand-daughter, Mitashree 
Chakraborty, is for the welfare of the said minor. 

3. In July, 1975 the said minor’s father, Tanmoy Chakraborty, had 
married Mira, a daughter of the present appellants according to the provi- 
sions of the Special Marriage Act, 1954. It appears that the sald marriage of 
Tanmoy with Mira was against ¢he wishes of the present appellants, who 
were her parents. Further, even after the said marriage, the present 
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appellants were пой willing to accept Tanmoy and consequently their 
relations with Tanmoy were not cordial. Tanmoy with his wife, Mira, 
began to live in a rented house near Dum Dum Airport. On 19th 
September, 1976, in a nursing home. Mira. wife of Tanmoy, had given 
birth to a daughter, who was named Mitashree. | 


3° Міга, wife of Tanmoy had suffered burn injuries at their Dum 
Dum house and after removal to a hospital; she died on 21st. March, 1977. 
Since the said unfortunate death of her mother, Mitashree had been living 
with her maternal grand-parents, the present appellants. 


4. On 18th May, 1977. Tanmoy, the father of the minor, Mitashree 
committed suicide. Balaram Chakraborty, the paternal grand-father of 
minor Mitashree, filed an application in the court of the District Judge at 
Alipore for the custody of the minor, Mitashree. Subsequently, he also 
prayed for appointing him as the guardian of the said minor. The present 
appellants, who are the maternal grand-parents of the minor, opposed 
the said prayers of the respondent. The learned Additional District 
Judge, 11th Court at Allpore, by hfs order dated 7th June, 1979 allowed 
the application of the respondent and appointed him as the guardian of 
the minor, Mitashree and directed the appellants to give her custody to 
the present respondent. The appellants, being aggrieved, by the said 
order, have preferred this appeal. 


5. Unodisputedly, neither the appellants, who are (he maternal 
grand-parents, пог the “respondent, who is the paternal grand-father 
are the natural guardians of the minor, Mitashree. Neither the minor’s 
father nor her mother had by their will appointed any guardian. There- 
fore, the trial court within whose jurisdiction the minor resided, was 
competent to appoint a guardian of the said minor. In making the 
appointment of any person as a guardian by a court, the welfare of the 
minor shall be the paramount consideration (vide section 13(1) of the 
Hindu Minority and Guardianship Act). The section 2 of the Hindu 
Minority and Guardianship Act, 1956 has laid down that the provisions 
of the said Act shall be in addition to, and not, save.as expressly provided, 
in derogation, of the Guardians and Wards Act, 1890. We are unable to 
entertain.the submisslon of Mr. Kashi Kanta Maitra, learned Avocate for 
the appellants that the application of Balaram Chakraborty for appointing 
him as the guardian and for making over of the said minor to him ought 
to be diamissed in limini on the ground that the said application was not 
in compliaace with section 10(2) of the Guardians and Wards Act, 1890, 
inasmuch as the said application was not accompanied by any declaration 
of willingness by the proposed guardian to act and his signature was not 
atteated by at least $wo witnesses. 


6. Ia support of his above submission, Mr. Maitra, relied upon the 
decision of Amaresh Chandra Roy and A. К. De, ЈЈ., іп (1) Rabindra 
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Mukherjee v. Abinesh Chandra Chatterjee, 76 CWN 48. The observa- 
tions made іа paragraphs 17 and 18 of the said Division Bench decision 
ought to be considered in the light of the facta of the said case. Secondly, 
the provisions of sections 10 and 11 of the Guardians and Wards Act, 1890 
relate ‘to matters of procedure. In case, an application is not in confor- 
mity with the said provisions, the court before whom such an appli- 
cation is made, may call upon the applicant to remove the defects in 
question. In case, the applicant fails бо comply with such an order, the 
court may reject the application for guardianship or custody. But if 
no such objection is at all raised in the trial court and the said court 
passes an order on merits, the party preferring an appeal against such 
an order ought not $o be allowed to contend before the appeal court, for 
the first time, that for the application being defective in form i$ ought to 
be rejected in limini. Оа the principles embodied in section 99 of the 
Civil Proceduro Code, the appellate court legitimately may refuse to 
reverse or vary the order appsaled against on account of such error or 
irregularities not affecting the merita or jurisdiction.: But, if on the 
other hand, on account of any irregularity the merits of the case is affeoted 
+ the appellate court might entertain the sgaid objection and pass appro- 
priate orders. In our view, the defects in the application filed by 
Balaram Chakraborty in the court below related to matters of procedure. 
None had raised any objection іп the trial court about the said defects and 
Balaram Chakraborty had deposed asa witness. Therefore, the merits of 
of the case were not affected by the above procedural errors. 

7. Мг. Kashikanta Maitra himself has drawn our attention to the: 
declsion of Sir Asutosh Mukherjee and Beacherofi, JJ. in (2) Sundarmani 
Dei v. Gokulananda Chowdhury, 17 CLJ. 405, which, inter-alia, held that 
the absence of an application under section 11 of the Guardians and Wards 
Act, 1890 was not & fatal defect, when all persons interested in the matter 
of appointment of a suitable person as a guardian were present before 
the court and the suitabilisy of that guardian was fully considered by the 
Court. Mr. Maitra has also submitted that the decision in Sundarmani 
Dei’s case (supra) was followed by a Division Bench decision of 
Allahabad High Court in (3) Narotam v. Mt. Tapesra and anr., AIR 1934. 
All 849, which, inter-alia, held that the absence of an application by the 

© person appointed as guardian by the Court ‘fs по bar to the jurisdiction 
of the Court to appoint.him guardian. | 

8. Thelesrned Additional District Judge, in our view, has nof 
properly considered whether for the welfare of the child his peternal grand- 
father, Balaram Chakraborty, should be appointed as the legal guardian 
of the minor,- Mitashree Chakraborty. The learned Additional District 
Judge has decided the case mainly on the basis that the present appellants 
chad very strained relations with Tanmoy, the father of the minor, and 
Tanmoy in his two alleged writings (Exts. 1 and 1 (A) has expressed his 
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desire that the present appellant No. 1, who was his father-in-law, should 
never be appointed as the guardian of his infant daughter. 


9. Undoubtedly, in appointing or declaring the РЕТИ of a- 
minor the court ia required to consider the matters mentioned in section 17. 
of the Guardians and Wards Act, 1890. Bot in these matters, the 
paramount consideration would be the welfare of the. minor. In the 
instant case, Tanmoy Chakraboty, the father of the minor, who was then 
unemployed, had married Mira under the provisions of the Special 
Marriage Act, presumably, against the wishes of her parents, the present 
appellants. It does notappear that even after the said marriage, there 
was reconciliation between the appellants and their son-in-law, Tanmoy, 
But, we very much regret that even after the unfortunate deaths of Mira 
and then Tanmoy, the appellants in their pleadings filed in the court below, 
had chosen to make aspersions against Tanmoy who was not alive to 
controvert them. To say the least, the said allegations in the objection 
filed by the appellants in the court below whether true or not, were not in 
good grace and were totally irrelevant for the purpose of deciding the 
question of guardianship and custody of the minor child of Tanmoy and 
‘Mira. We record that Mr. Майга, learned advocate for the appellants, 
has submitted that his clients now realise the impropriety of making 
these allegations against the father of the said minor, whose custody the 
appellants are seeking to retain. 


10. One of the reasons given by the court below for appointing the 
respondent as the guardian of the minor was that the respondent being 
the paternal grand-father was nearer relation of the minor. In our vlew, 
so far as the proximity of the relationship was concerned, both the 
appellants, the maternal grand-parents, and the respondent, the paternal 
grand-father, were close relations of the minor and on the said ground of 
relationship the respondent did not have a preferential claim to the guardi- 
: anship over.the person of the minor. 


11. The court below has not correctly assessed the evidence regard- 
iog the financial means of the appellants and the respondent. Neither 
of the parties adduced any documentary evidence in the court below on 
this point. Balaram Chakraborty, -the respondent, in his evidence 
given in the court below claimed that he carried on printing business 
and earned Ra. 800/- to Rs. 900/- per month. In his examination-in- 
chief, Balaram Chakraborty also stated that his eldest воп worked 
under Peerless General Finance & Investment Со. Ltd., and got Rs. 700/- 
per month. One of his daughters also was working as an Agent of the 
said investment campany and annually received Rs. 5000/- to Rs. 6000/- as 
commission. When neither the said son nor the daughter of „Balaram: 
Chakraborty had deposed in the court below, learned Additional District 
Judge was not justified in taking into consideration their alleged 
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earnings for deciding the eligibility of Balaram Chakraborty for appoint- 
ment as the guardian of the minor Mitashree. Balaram Chakraborty, the 
respondent, during his cross-examination admitted that he hailed from the 
then East Pakistan. He himself deposed that he had squatted on a land in 
West Bengal like other refugees and still living there. He claimed 
that he had a tin-shed dochala there. Не had two bed-reoms 
and a verandah in his house. 


12. Satyendra Nath Майга; the appellant No. 1, stated In his 
evidence that he was employed as a Steward in a State Government hos- 
pital. His scalo of pay was from Ra. 350/- to Кв. 650/- with usual allow- 
ances plus Rs. 40/- as special pay. He claimed that his total remuner- 
ation was Rs. 900/ per month. The appellants lived in joint mess with 
Satyendra’s three brothers in a house which stood in the name of their 
mother. According to the appellant No. 1, he was in occupation of two 
rooms In the Ist Floor of the said house. His two brothers and mother 
occupied the remaining rooms in the Ist fioor, In view of the above 
evidence, the learned Additional Distrlot Judge was not justified in 
concluding that Balaram was financially more solvent than the present 
appellants. The court below was also not right in -holding that in the 
&bsenoe of Balaram Chakraborty, there would be no provision for the 
minor Mitashree but that would not be the case if the minor was kept in 
the custody of the present appellants. In fact, neither Balaram Chakra- 
borty nor Satyendra Nath Майга, either. in the examinatiens-in-chief or 
during their cross-examination had stated that they proposed to make 
any financia! provision for maintaining the minor Mitashree after their 
death. In this court, Mr. Kashikanta Maitra, on behalf of his client, 
appellant No. 1, who was also present in court, stated that the appel- 
lant no. 1 was prepared to keep Rs. 7,000/- in fixed deposit towards euch 
provision for maintenance of the minor: 


13. The learned Additional District Judge has also erred in placing 
reliance upon the two alleged writings (Exts. 1 апі 1A) of Tanmoy, the 
father of the minor Mitashree. Both the documents were edmitted into 
evidence on proof. During the cross-examination of Balaram, it was 
suggested to him ¢hat he had forged Tanmoy’s signature and manufactured 
the letters (Exts. 1 and 1A). Therefore, the lower court. was not right in 
observing that the appellants did not deny that the said exhibits were 
written and signed by Tanmoy. The trial court also failed to consider that 
Tenmoy had, it is alleged, written the letter dated 18th May, 1977 to one 
Khonada, who was said to be his colleague in the office. Balaram in 
his examination-in-chief had claimed that on the day he commited suicide, 
Tanmoy had kept the letter on the table of Khonada and he got tho letter 
from Khonads on the same day in the afternoon. But Khonada, the 
alleged recipient of the eaid letter (Ext. 1A), was not examined as a witness 
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to corroborate the above claim of Balaram Chakraborty, P. W. I. There 


was also no explanation for his non-examination. 


14. The alleged writing, which were in the nature of suicide note 
(Ext. 1A) was dated 8th May, 1977 but Tanmoy committed suicide on 18th ` 


May, 1977. Although, according to Balaram, the said writing (Ext. 1A) 
which was found in Tanmoy's drawer, was seized by the police and later 
on returned to him. There was no endorsement by the police to the 
sald effect. No witness from the police station concerned was examined 
to corroborate the sald fact. The court below also did not consider that 
it was somewhat improbable that 10 days before his death Tanmoy had 
prepared his suicide not» with elaborate directions about the oustody of 
his daughter. The вл document (Ext. 1A) not being attested could not be 
considered as а testamentary document. Since we are not satisfied about 
the reliability of the two writings (Exts. 1 and 1A), we need not consider 


the further question whether the same were admissible in view of section - 
32 of the Evidence Aot. Aceordingly, the said writings (Exts. I and 1A) - 


may be left out of consideration. 
15. Undoubtedly, relations between Таптоу and his parents-in-law, 


the present appellants, were strained. But, in view of the evidence of - 


Balaram Chakraborty, Р. W. 1, it does not appear that Tanmoy and his 
wife Mira had any intimacy even with Tanmoy’s family including the 
respondent No. 1. Balaram ia his evidence stated that after marriage, 


Tanmoy with his wife used to live separately till Mira met with an accident ` 


and died. Taumoy lived separately on the advice of his parents-in-lawa and 
Balaram further claimed that they used to visit his house. Balaram also 
stated that he was not aware that Mira's family bad arranged for Mita- 
shzee’s ‘Annaprashan, but he had claimed that he had presented a ring to 
Mutasbree. It would appear from the evidence given from both sides that 
so long Mira was alive, inspite of their ill-feeling towards Tanmoy the 
appellants maintained cordiality with their daughter, Mira. After her 
accident which resulted in her- death, she appellants had taken away 
the minor Mitashree to their house and since then the minor had been 
living with the appellants. It is not uncommon ¢hatin our society when 
a daughter makes a love-match against the wishes of her parents., after 
some time there would be re-conciliation between the said daughter and 
her parents. It weuld be taking а totally marealistic view to hold that 
because the appellants might have disliked their son-in-law, Tanmoy, they 
could have no affection for the only child of their daughter Mira, who 
died under tragic circumstances. On the other hand, in view of shese 
unfortunate circumstances the appellants are likely to much more adore 
their minor grand-child, Mitashree. The learned Additional District 
Judge was not at all justified in holding that from thelr sub-consclous mind 
the appellants would feel apathy towards the daughter of Tanmoy against 
whom they bore hatred even after his death. The court below had 
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overlooked the fact that after the death of Mira it would be more probable 
that the appellants would feel much greater attachment for their unfor- 
‘tunate grand-child who became an orphan during her infancy. Only 
because the appellante might have disliked Tanmoy, they were not disquali- 
fied from having the custody of the child of Tanmoy and Mira. 


16. The respondent, Balaram Chakraborty, in his evidence had 
claimed that after Mira’s death, he with his two daughters had gone to 
the house of the appellants to take back Mitashree, but he was not allowed 
to enter the house of the appellants. Balaram had subsequently written a 
letter to the appellants demanding oustody of the minor. Butno other 
‘witness had corroborated the statement of Balaram that after Mira’s death 
he had really made any endeavour to bring Tanmoy and Mira’s child to 
‘his house. ‘There is no evidence to corroborate the allegations made in the 
alleged writings of Tanmoy (Exts. 1 and 1A) that Taumoy in his lifetime 
had made any serious efforts to get back his daughter from the appellants. 
More than three years have passed since the death of Mira since when 
Mitashres, the minot, had been living in the care and custody of the 
appellants. It із apparent that the said young child had never been to 
the house of Balaram Chakraborty, her paternal grand-father. Balaram 
Chakraborty-and his family are now almost strangers to the minor 
although Balaram may not be blamed for this state of affairs. But the 
fact ‘remains that the child who ів stiil very young has been living with 
the appellants and there is no allegation that the appellants are neglecting 
the child. Itappears thatthe ohild hes been admitted into a school. 
In our view, it would be entirely agaiast the welfare of the child to take 
her away from the custody of the appellants and hended over to her 
“paternal grand-father’s family who are now almost strangers to ber. It 
would not be for the welfare of the child to place her ina surrounding 
which ів almost alien to her, because at present any change of her custody 
and environment may have beneful effects. She may be thereby become 
emotionally disturbed and upset. Therefore, we do not propose to uphold 
the order of the court below by which the minor who is an orphan 
would be taken away from her present home and surroundings. 

17. Io our view, at present it is no$ necessary to appoint a guardian 
in respect of minor Mitashree’s person. We, further, direct that the 
appellants for the present continue to have tho custody of the minor but 
at the same’ time we give the following directions so that minor 
Mitashree does not become totally stranger to her father’s family. There- 
fore, the respondent and his family ought to be given opportunities to 
visit the child so that they might be able to win her affection and confi- 
dence. Accordingly, the respondent and her family will be entitled to 
visit oncea week the appellants’ house and to meet minor Mitashree. 
After the respondent and his family become familiar with Mitashree, the 
respondent and his family may take the child to their house for temporary 
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sojourn, Arrangement for such visit may be made according to mutual 
, arrangements between the appellants and the respondent and in oase of 
differences between them, appropriate directions may be obtained from 
the trial court. The appellants will take -all ncoessary steps for proper 
education of the minor. After she attains the age of discretion, partios 
would be at liberty to apply to the trial court for further orders in the 
matter of guardianship and custody of the said minor Mitashree. 

18. Inthe above view, we allow $he appeal, set aside the order 
complained of and dispose of the application filed by the respondent in 
tho court below without any order as to costs. 

19. Decree need not be drawn up. Let a copy of this order be 
communicated to $he court below immediately. 

No soparate order is passed in the Rule. The Rule be treated ад 
disposed of without costs. 
Sharma, J.: I agree. 


Р. К. 


{ CIVIL APPELLATE JURISDICTION ] 

Before Mr. Justice Chittatosh MookerJi and Mr. Justice 

. Bimalendra Nath Майга 
К . Decision : July 30, 1980 : 
Pulin Behari Addy : | (Deft. 2) Appellani 
. Versus 

Debendra Nath Addy and Others ses eee oes Respondents” 

Benami, allegation of—Onus of proof, when it ceases to have ару 
Importnace— Burden of proof— Admission of title ia W. S., effect thereof — 
Rule of production of best evidence —Entire evidence to be considered for 
determination of question of benami — Ingredients of benami— Admissibility 
of statement made by a deceased person — Whether auch statement is covered 
by sub-sees. (1) to (8) of sec. 32, Evidence Act. 

So far as the instant case is concerned, the reference to $he pro- 
visions of section 58 of the Indian Evidence Act and of Order 8, rule 5 
of the Code of Civil Procedure is irrelevant and misconceived because in 
the present case nobody has claimex that the title would pass by admission. 
Although an admission might havo been made in the written statement, 


' it is not conclusive and the title cannot pass by admission because the , 


Statute requires a deed in that respect. 

. Rabindra, D.W.7 has said in his evidence that his letter-head contains 
his address as 44 Beck Bagan Row. Thad letter-hesd, being the primary 
evidence, had not been produced. So, by applying the rule of production 
of the best evidence, the question should not have been allowed by the 
trial court. . 


- * Appeal from Original Decree No. 4 of 1970 with cross-objection. 
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There is a difference between the burden and the onus of proof. 
Where the evidence has been led, the question of onus is of no importance 
and the question of benami has to be decided on a consideration of the 
entire evidence on record. 


In deciding cases of benami, the court has to take into consideration 
the possession of the Property, the motive governing the transaction, she 
position of the parties, the custody of the documcné and the parties’ 
conduct in dealing with the Property in question, i.e. the surrounding 
Circumstances. 


D. W. 6, Sudhira stated in her deposition that her father was indebt- 
ed and he told her that he had no money. The alleged statement of her 
deceased father is not admissible in evidence because it is pot covered 
by any of the sub-sections (1) to (8) of section 32 of the Evidence Act. 


Cases referred to :— 


(1) Meenakshmi Mills Ltd. v. Commissioner of Income Tax, 1956 SCA 
1139 : AIR 1957 SC 49 ` 
(2) Po Kin v. Po Shein, 31 CWN 52: AIR 1926 PC 77 
(3) Gopi Krishna v. Ganga Prosad, 6 MIA 53 
, (4) . Muhmmad Imam АН Khan v. Hussain Khan, ILR 26 Cal 81 (PC) 
(5) Ота Prasad v. Gandharp Singh, LR 14 IA 127 
(6) Hakim Khan v. Bharat, 23 CWN 321 (PC) 
(7) Bhuban Mohini v. Kumuda, 28 CWN 131 
(8) Gangadhar v. Subramania, AIR 1949 FC 88 
. (9) Joydayal v. Bibi Hazra, AIR 1974 SC 171 
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The judgment of the Court was as follows :— 


Maitra, J.: The plaintiff haa alleged that his father, Baul Chandra Addy, 
was a rich man. He acquired considerable properties and had a very lucra- 
tive business in jewellery and money lending etc. at 50, Karaya Road and 
40/2, Beltala Road, Calcutta. After the death of the plaintiff's mother, which 
took place on the 231d March, 1923, Baul Chandra became indifferent and 
thus his properties and business were left in the hands of his sons, 
Nagendra Nath (defendant no. 1) and Pulin Behari (defendant no. 2). 
Thus they came to possess their father’s ornaments, valuable articles, 
documents etc. While Pulin Behari was in charge of tbe management 
of their business and properties, the premises Nos. 44,46 and 48, Beck 
Bagan Row, Calcutta, were acquired by Ваш! Chandra in the benami of 
bis son, Pulia Behari. Baul Chandra built valuable structures thereon. 
Those proporties were in the joint possession of the parties ` During the 
riot which broke out in 1946, the jewelleries ete. were left in the custody 
of Pulin Behari and he ia bound to acceunt for the same. Baul Chandra 
died on the 14th March, 1953. But long before his death he became 
mentally feebleand unsound. His eye sight became defective and he 
suffered from mental aberation. By practising fraud, misrepresentation 
and undue influence, Rabindra Nath, defendant ne. 3, one of the sons of 
Baul Chandra, obtained a false and fraudulent deed of gift (dated 11-4- 
1951) regarding the premises nos. 43 and 97, Karaya Road, Calcutta. 
That transaction is void and it was never acted upon. Those. premises 
are the joint properties of the parties. The plaintiff has instituted the 
suit for partition. 

2. Defendant No. 1, Nagendra Nath, has filed a written statement 
stating that the properties at 42, 46 and 48, Karaya Кова are the self 
acquired properties of Pulin Behari. 

Defendant no. 2, Pulin Behari, has puta written statement denying 
the plaintiff's allegations. His defence is that he himself purchased the 
properties of premises Nos. 44, 46 and 48, Beck Bagan Row with his own 
money and his father contributed nothing in making the purchase. 

Defendant No. 3, Rabindra Nath, has filed a written statement 
stating that the deed of gift executed by his father isa valid one. There 
was no forgery, fraud, misrepresentation or undue influence. 

3. The learned Subordinate Judge framed Issues, Inter alia, on the 
questions whether the premises nos. 44, 46 and 48, Beck Bagan Row 
were acquired in benami by Baul Chandra, whether the deed of gift 
was a void document and whether the defendants were liable to render 
any accounts. Afier considering the oral and documentary evidence he 
arrived at the findings that the premises nos. 44, 46 and 48, Beck Bagan 
Row were not the self-acquired properties of Pulin Behari. Baul Chandra 
was the real purchaser. The deed of gift was validly executed in favour 
of Rabindra Nath. He (Baul) kad mental capacity to execute the deed of 


€ 
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gift. He stated that in view of the evidence given by the plaintiff, he 
‘was bound to render accounts for the period after the 14th March, 1953, 
when Baul Chandra died. Against the said decision, the defendant No. 
2 has preferred the present appeal. 


4. Tho plaintiff has filed а cross-objection stating that the deed of 
gift executed by his father is vitiated by fraud, undue influence and mis- 
representation. He is not entitled to render any accounts.. The 
Ornaments and assets had been misappropriated by Pulin Behari and 
hence, he is entitled to recover the same. 


S. It 'has been contended on behalf of the appellant that the 
question of onus was not properly appreciated by the learned Subordinate 
Judge. In view of the decision of Venkatram Ayyar, J. in the case 
of (1) Meenakshmi Mills Ltd. v. Commissioner of Income Tax in 1956 
SCA 1139, there are two classes of benami transactions, one in benam- 
dar's name and that із а real transfer intending thattitle would pass. 
The other classes of transactions are incorrectly called benami because 
they are sham transfers in which the transferor retains title. In the first 
class of cases, the question arises, who paid the consideration and in 
the latter one, the point is, if any consideration was paid Reference 
has been made to the case in (2) AIR 1926 PC 77 at page 78 to show 
that when benami is pleaded, the same has to be proved beyond 
reasonable doubt. The plaintiff couid not prove beyond reasonable 
doubt that the properties at 44, 46 and 48, Beck Bagan Row had 
been acquired by his father, Baul Chandra Addy. The evidence of {һе 
P. Ws. cannot be believed. There is no motive for making such benami 
purchase. Pulin Behari examined his father-in-law and sister to show that 
he had money and loans had been taken. He acquired dowry at hia 
marriage to the extent of Rs. 3,500/-. Не also received ornaments of the 
value of Rs. 2 000/-. Moreover, he took a loan of Rs. 2,000/- from Dr. 
Pavch Kari Mallick, his brother-in-law, and a sum of Rs. 500/- from his 
sister. There is no reason why the evidence of these witnesses should be 
disbelieved. He used to carry on his separate pawn business from tho 
first floor of Baul’s house at 50, Karaya Road. The learned Subordinate 
Judge should have believed this evidence and arrived at a decision that it 
was his self-acquired property. | 


6. It has been contended on behalf of the plaintifi-respondent that 
the cass of (3) Gopi Krishna у. Ganga Prosad in 6 M.I.A. 53 shows that 
the test is tbe source of the consideration. A decree for accounts was 
wrongly passed against him. Moreover, the letters, Ext. 5 series, show 
that defendant no. 3, Rabindra Nath, married against the wishes of his 
father and thereby his father became angry with him. In that view of the 
matter, it cannot be believed that he would voluntarily make any such deed 
Ext. C/3. That із а forged document. It is an unnatural disposition. At 
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all events, the Court will have по hesitation in arriviog at the conclusion 
that it was obtained by practising fraud, misrepresentation and undue 
influence. P.W.1, Debendra Nath Addy, plaintiff, has stated in his evidence 
that in February, 1951, Rabindra took his father to Ghatsila for about- 
three weeks. After returning from Ghatsila to Calcutta, that forged and 
fraudulent deed of gift was executed. The evidence given by doctor 
Rabin Addy cannot be believed 


7. Is has been argued on behalf of the respondent, Nagendra Nath 
that though he filed a written statement supporting Pulin Behari, he gave 
evidence before the learned Subordinate Judge supporting the plaintiff's 
version. Reference has been made to the provisions of section 58 of the 
Indian Evidence Act and Order 8 Rule 5 of the Code of Civil Procedure. 
Though such admission was made by Nagendra Nath in his written state- 
ment, thas is not conclusive and title cannot pass by admission because 
the statute requires а deed in that respect. Reference has been made to the 
case of (4) Muhmmad Imam Ali Khan v. Hussain Khan, in LL.R. 26 Cal. 
81 P.C.in this respect. It has been contended thai the evidence on the 
record clearly shows that it was a bonami purchase. The plaintiff's allega- 
tion of benami purchase by Baul Chandra is also being proved by the 
testimony of D. W 7, Rabindranath Addy, defendant no. 3, because he 
has stated that in his professional letter-head, he gave his address as 44, 
Beck Bagan Row. 


8. Thelearned Advocate, appearing on behalf of the defendant, 
Rabindra Nath, supported the decision of the learned Subordinate Judge. 

9. Before entering into the facts of the case and dealing with tho 
points of law, the submissions advanced on behalf of Nagendra Nath may 
be disposed of. A reference to the provisions of section 58 of the Indian 
Evidence Act and of Order 8 Rule 5 of the Civil Procedure Code is 
irrelevan? and misconceived because here nobody claims that tittle would 
pass by admission. Nagendra Nath filed a written statement in Pulin 
Behari’s favour. In the normal course he would have acquired 1/4th 
share in the property, if the story of benami purchase made out by the 
plaintiff be established. At the trial, һе joined the plaintiff's camp. In 
view of the departure in his pleading and evidence no reliance can be 
placed оп his testimony. Suffice. it to say, that he is not at alla truth- 
ful withness. Hence the evidence of this type of witness onthe point 
of benami does not require any consideration by us. 


10. D. W.7, Rabindra Nath Addy, says that his letter-head con- 
talpa his address as 44, Back Bagan Row. That letter- head, i.e., the primary 
evidence, has not been produced. So, by applying the rule of production 
of the best evidence, this question should not have been ellowed by 
the learned Subordinate Judge. - "n - a 
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11. Now about the point of law. The submissions made on behalf 
of the appellant, that the case of benami has to be proved beyond reason- 
ble doubt, finds support from tho decision of the Judicial Committee in 
AIR 1926 P.C. 77. But this view is opposed to the observations of Lord 
Hobhouso in the case of (5) Uma Prasad v. Gandharp Singh in L. R. 14 
I. A. 127 and of Lord Shaw in the case of (6) Hakim Khan v. Bharat in 23 
C. W. МХ. 321(P. C.), and these observations have been consistently follo- 
wed by our Court. It will be sufficient to refer to the Bench decision of 
(7) Bhuban Mohini v. Kumuda in 28 C. ү. N. 131 at page 135. Sir 
Ashutosh Mukherjee presiding over the Bench hes stated that benami 
transactions are vory familiar in Indian praetice and hence slight quantity 
of evidence ie necessary to show thata transaction isa benami one. The 
decision must rest on legal grounds based on legal testimony and not on 
suspicion. It seems that ina civil suit the court. should decide according 
to the preponderence of Probability. This is not a criminal proceeding 
where the сасе has io be proved beyond reasonable doubt. | 

12. But it is necessary to point out that in the case of (8) Ganga- 
dhar v. Subramania in AIR 1949 F.C. 88 at page 92, it has been stated 
that in the case of benami, the test ів the source of consideration and it 
must be strictly made out. In the -case of (9) Joydayal.v. Bibi Hazra in 
AIR 1974 SC 171 that @һе burden has to be strictly discharged. It may 
be stated that in the case of (10) Kalwa Devattam у. Union of India in 
AIR 1964 SC. 880 at page 885, а balance has been struck. It has been 
observed that the question of onus is important in the early stages of tho 
case. It may assume importance where no evidence is led. But where 
evidenc has been led, abstract considerations of onus are оці оѓ place and 
the case has to be decided on the evidence adduced. Thig decision was 
followed by Shinghal, J. in the саве of (11) Unton of India reported in 
AIR 1977 SC 409 at page 413 and by Untwalia, J. in the case of (12) Bibi 
Fatima v. Md. Hasan in AIR 1978 SC 1362 at page 1378. There is a 
difference between burden and onus of proof. So, the question of onus 
is of no importance at this stage of the proceeding and the question of 
benami has to be decided on a consideration of the entire evidence on 
the record, : i ' 

13. In the case of (13) Dilip v. Nawaz Kunwar reported in ILR. 
30 Ali 258 P.C. at page 266, Sir Arthur Wilson has stated that when the 
evidence adduced by the parties ig not convincing and is open to criticism, 
the Court should rely on the surrounding circumstances, the position of 
the parties, their relation to one another, the motive which governs their 
action and their subsequent conduct. Venkataramiah, J. has stated in ¢he 
latest case of (14) Bhim Singh y. Kan Singh in AIR 1980 SC 727 that in 
the benami case the source of the money is the most important test. The 
court has to take into consideration the possession of the property, the 
motive governing she transaction, the position of the parties, the custody 
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of the document and the parties’ conduct in dealing with the property, i.e., 
the surrounding circumstances. Let these principles be applied ‘te the 
facts of this cases, ? 5 

14. P. У.І Debendra Nath, is the plaintiff. He has stated that 
his father made s benami purchase and his brother, Pulin Behari, had 
no means to make any purchase. After their mother died, his father's 
business came to be managed by Pulin Behari and Nagendra Nath 
and his father’s business did not cease to exist after 1927. D.W. 4, 
Pulin Behari Addy, bas stated that in 1927, his father's business was. 
abolished. P. W. 2, Rajendra Nath, who is a disinterested witness, says 


that Baul, Pulin and Nagen Addy used to ait in that shop and Baul Babu. 


looked after his business and ran his thop till the communal riot broke 
out in 1946. P. W. 3, ‘Promode’ s ovidence shows that Baul’s gold and silver 
business was abolished only during the riote of 1946. 

15. D.W. 4, ' Pulin Behari, has stated in his evidence that he 
received a sum of Rs. 2,000/- from his grand- mother and a cash dowry 
of Rs. 3,500/- ‘from his father-i -in-law, D. W. 5, Panch Kari Dey. The 
latter also gifted ornaments of the value of Rs. 2,000/- at his marriage. 
He also borrowed money to the tune of Rs. 2,000/- from his brother-in- 
law, Dr. Panch Kari Mallick. and a sum .of Rs. 500/- from his sister, 
D. W. 6, Sudhira. He гап his pawn ‘business and sale of gold from the first 
floor of ‘his father’s house at 50, Karaya Road. It will be partinent to 
point out that the existeace of any such business does not find place in 
the written statement. In the ease of (15) Stddak Mohomed v. Ms. Saren 


in AIR 1930'PC 57, it has been stated that where a claim has not been, 
made in the defense, no amount of evidence in this respect can be looked, 
into. The learned Subordinate Judgs, who had the opportunity of witness, 


ing the demeanour of D. W. 4, Pulin Behari; D W. 5, Panch Kari, and 
D. W. 6, Sudhira, disbelieved their testimony. Р. №. 5, Panch Kari 
Dey, started his career as an ordinary clerk with a pay of Rs. 80/- per 
mensem. ' He has 14 childero of ` whom 8 are marrisd daughters. He 
does not know Wlien his last child was ‘born. He remembers nothing 
regarding the dowry and the ornaments given during tho marriages 
of his daughters ‘barring the case of his 3rd child,* who is Pulin 


Behari’s wife. His evidence was righty disbelieved. He was defiinitely 
suffering from lapse of memory. 


- 16. Then about the testimony of D. W. 6, Sudhira. She says that. 


Rs. 2,000/- had been take as loan by Pulin Bohari from her husband, Dr. 


Panch Kari Mallick, and Rs. 500/- from her. She says that no document | 


was effected for the purpose. Though the particulars of the other 
amounts were given inthe written statement filed by Pulin Behari, he 


did not state therein that he had received Rs. 2,000- from Dr. Panch > 
Kari Mallick and ‘Ra 500/- ‘from Sudhira. She says that. her father was, 


indebted and he told her that he had no money. Now, ‘the alleged’ state- 
ment of her deceased father is not admissible in evidence because it is not 


- 
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9overed by any of the sub-sections (1) to (8) of section 32 of the Evidence 
Act. If Baul was really indebted, he would not have maintained all 
his sons. 1 

17. D. W. 4, Pulin Behari, is not even а Matriculate and was not 
а service holder. At onoo the question arise, whether he had the 
necessary wherewithal to make those three purchases by thé disputed 
documents, Exts. E/2, E/2/1 and Ext. E/2/2. He has stated that aftez 
purchasing the Property from the C.LT. he spent money and raised 
construction thereon and from 1931 to 1932, monthly earning of his 
business variod from Rs. 30/- to Re. 35/-. In order to make ihe purchase, 
he approached his grand-mother and she gave him a sum of Rs. 1,500/- in 
Falgon or Chaitra, 1335 B.S. His written statement shows that his 
grand-mother gave him Rs. 2,000/-. His written statement does 
not give the names of the friends and relations from whom he received 
loans. If he had sufficient money to acquiré the properties, it cannot 
be believed that he was still dependent on his father up to November, 
1946. Не saya that he himself spent nothing in this regard. 

18. He has also stated in his crosssexamination that he never had any 
bank accounts or licence of his alleged business and he has no papers to 
show his income. No customer of his alleged pawn business has been 
examined ass D. W. There is no cogent and succinct evidence to ghow 
that he spent. money and made tho constructions on that property, at a 
considerable cost. | 

19. Let it bessen what is the interna) evidence in this respeot. If 
the said acquisition was made by Pulin Bebari from his own fund and 
it was his separate property, in the normal course, it would be expected 
that the premises nos. 44,46 and 48, Beck Bagan Row would constitute 
separate blocks. But he bas admitted in his evidence that the house ag 
Nos.50, 42A, 44, 46 and 48 constitute a compact block and these premises 
have а cammon sewer. It is the parties’ саво that Baul and his sons lived 
at 50, Karaya Road. 

20. Letus now see if Baul Chandra was in the habit of acquiring 
benami properties and if he made other benami transactions. It is 
common ground that previously, Baul Chandra acquired a property in the 
name of his wife. Baul Chandra was the owner of the premises no. 97, 
Karaya Road. The registered deed of lease. Ext. 2, executed on the 11th 
September, 1923, discloses that Debendra, plaintiff, executed a document 
of lease regarding that property in favour ofa tenant, viz., S. Wasarstin. 
The other deed of lease, Ext. 2/a, executed on the lith March, 1925, 
regarding the property at 95/2, Karaya Road belonging to Baul Chandra 
was dealt with by defendant no. 1, Nagendra Nath Addy, in favour of the 
tenant, Mrs. Funny Knobbs. The document, Ext. 2/b, is a registered 
decd of lease executed by his father, Baul Chandra Addy, in favour of the 
plaintiff, Debendia Nath, on the 11th August, 1919, regarding the property 
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at 97 Karaya Road. The other document put in by the plaintiff is Ext. 
Z/C. On the 6th June, 1923, Nagendra executed that lease for the premi- 
ses no. 95, Karaya Road in favour of Mrs. Anna Volevitch. In all of 
these documents, the address of the executants had been given at 32, 
Faltola Bazar Street, Calcutta, where Baul Chandra's father-in-law lived, 
though Baul Chandra and his sons used to live at 50, Karaya Road at 
that time and also when the properties in question were acquired. The 
same address will appear from the disputed documents, Exts. E/2, E/2/! 
and E/2/2, executed on 31-10-1931, 14-5-1932 and 31-10-1933. This ів also 
indicative of a benami transaction. The aforesaid evidence shows that 
Baul Chandra allowed his sons (с deal with his properties and make 
bonami leases. 


21. Baul's collective papers show that his monthly income from 
his house properties was Rs. 575/-. D. W. 4, Pulin Behari, says that hie 
father’s monthly income waa Rs. 500/- or so. 

22. Thus, from the aforesaid discussions, it is clear that apparent 
is not the real state of affairs. We believe the plaintiff's version aad find 
that Baul Chandra’s business continued before and after 1931-1932, that 
the properties at 44, 46 and 48 Beck Bagan Row were purchased by him 
from the income of such business and the source of the money did not 
come from Pulin Behari. 


23. Then about the question of possession of the property. We 
can refer to the decision of R. C. Mitter, J. in the Bench case of (16) Jay 
Chand v. Go! Govinda in AIR 1944 Cal. 272 at page 276. In that case, 
the property stood in the wife's name. It has been stated that ia view 
of the relationship of the parties, the fact of possession of the property 
and the custody of she title deeds are nothing to show that lt was a ' 
benami transaction. The facts that rent receipts were issued in her name 
or she had figured as the plaintiff їп rent suits or thas her name was 
recorded in the record of rights as the owner of the property аге also in 
consonance with benami usage. The point is, who paid the money and 
the party's conduct has to be seen. It hac already been indicated that 
there. was only one compact block and a common eewer. So, in such’ 
circumstances, the point of possession is not of any consequence. 

24. Similar observation may be made regarding the question of 
custody of the document coming from Pulin Behari’s possession and it 
ів not necessary to dilate any more on this. 

25. Then about the test of motive for the transaction P. W. 1 
Debendra Nath, has stated that his father was an assessee of the Income 
Tax Department and so, ho made the benami transaction. Moreover, it 
has already been indicated that Baul Chandra Addy was in the 
habit of acquiring benami property and he also allowed his sons to make 
the benami transactions. 
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26. The question of relationship of parties has already been dealt 
with. : 

27. Lastly about the conduct of the parties and the surrounding 
circumstances. This has already been dealt with in а round about way 
_ because there was a compact block and the sewer was common. Baul 
Chandra Addy maintained his sons including Pulia Behari's family up fo 
November, 1946. The evidence of P. W. i, Deben, and of D. W. 4, 
Pulin Behari, shows tha! they used to let out their father's: houses фо 
tenants. 

28. It is common oase that Nirmal’s mother used to cook in 
Baul's family. The letter. Ext. D/2/13 dated 24-2-1931, written by the 
Estates Manager of the C. I. T. shows that no portion of the purchase 
.moncy had been paid by her. This is admissible as res gestae under 
section 6 of the Indian Evidence Act. That shows that she was also a 
name-lender and had no interest in the property. The learned Advocates, 
appearing on behalf of tho parties, did not mention her name in their 
arguments. , 

29. Thus, from the aforesaid discussions, the contention put 
forward on behalf of the appellant, cannot be sustained. We believe the 
evidence of the P. Ws. in (his respect, reject the testimony of the aforesaid 
-D. Ws. and find that the promises nos. 44, 46 and 48, Beck Bagan Row 
‘Were acquired by Baul Chandra in Pulia Behari’s benami and they were 
noi the separate properties of Pulin Behari. 

30. Then about the cross-objection filed by the plaintiff. The 
learned Advocate, appearing on behalf of the appellant, has stated that sho 
deed of gift dated 11-4-1951, Ext. C/3, is a forged document. But the 
ground of forgery has not been taken in the cross-objection, where it hag 
been stated that that deed is vitiated by fraud, misrepresentation and 
undue influence. No particulars of the fraud have been given. In ihe 
саве of Bhuban Mohini v. Kumuda (supra), it, has been stated that & party 
can make out inconsistent pleadings, bus he does so at his peril. The 
cases of forgery and of obtaining a document by undue influence etc. are 
mutually destructive. In the case of (17) Bishundeo v. Seogent reported, in 
AIR 1951 SC 280 at page 283, Buse, J. has stated that the pleas of undue 
influence and fraud must be separately pleaded and full particulars thereof 
have to bs given in the pleadings and the саве can be decided only on 
the particulars laid down in the Pleadings. No departure therefrom in 
the evidence is permissible. Io the case of (18) Subhas v. Ganga Prosad 
in AIR 1967 8C 878, G. K Mitter, J. has stated that in a case of undue 
influence, the Court should see three things, firstly the relationship 
between the parties in order to consider if one could dominate the wil] 
of the other. Secondly, if the donee used that position to gain an undue 
advantage over the donor and thirdly,on whom is the onus. There ig 
по presumption of undue influence merely because the parties are releted 
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to one another or merely because the donor is of weak character or old. 
It has also been stated that the Court must scrutinize the pleading to sce 
if undue influence has been pleaded and particulars given before examin- 
ing the question if undue influence was exercised. These elements are 
wanting in this case. 

31. The learned Advocate, appearing on bebalf of Debendra, 
became vociferous regarding the letters, Ext. 5 aeries. He has stated 
that these letters themselves show that Rabindra Nath married against 
the wishes of his father and thereby Baul Chandra became displeased 
with him. But Debendra Nath, P. W. 1, һав stated in his evidence (һай 
in February, 1951, his father went to Ghatsila for about three weeks and 
thereafter he returned to Calcutta. So, if Baul Chandra became angry 
with Rabindra Nath because of the marriage, his wrath had abated when 
he had gone to Ghatsila fora change and for medical treatment with 
Rabindra Nath. 

32. P.W.1, Debendra Nath, has stated that subsequently his 
father became а lunatic. He used to walk stark naked and hie 
sayings were the ravings of a mad man. But he says that he did not make 
any special arrangement for Baul’s medical treatment. His version has not 
been supported by any other P. W. NoD.W. also says во. D.W.4, 
Pulin also says that his father had , made such gift. 

33. Let us analyse the plaintiff's conduot in this respect. At present 
there із по denial that the house at 97 Karaya Road was requisitioned by 
the Government. Subsequently, the Arbitration Case No. 87 of 1949 
wae initiated by the State of West Bengal against Baul Chandra before 
the Land Acquisition Collector, Alipore, regarding the compensation 
money for that requisition. {t appears from Ext. J/3 that in that Arbi- 
tration Case the plaintiff intervened, challenged that deed of gift and stated 
that that document was only a paper transaction made with a view. to 
avoiding the estate duty etc. The defendant по. 3 put such statement іп 
his cross-examination according to the provisions of section 145 of the 
Indian Evidence Act. P. №. 1, Debendra Nath pretends not to recall 
whethor he had filed any such objection in the land acquisition case. When 
this suit was filed, the plaintiff came up with a story that the document 
was vitiated because fraud, misrepresentation and undue influence were 
exercised and it was a forged document. He had not the hardihood 
of stating in his evidence that it was а forged document. When his 
father’s signatures in the deed of gift were shown to him, he stated that 
he could not state if that was his father’s signature, 

34. The learned Advocate, appearing on behalf of Debendra, has 
stated that the plaiatiff could not apply for the services of a handwriting 
expert because the deed of gift was not inspected by him in time. The 
provisions of Order II of the Code of Civil Procedure could have been 
availed of by him. Не could ask for the appointment of handwriting 
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expert. The admitted signatures of Baul Caandra in the cheques. Ext. 1 
series, аго before the Court. Any way, Baul Chandra’s signatures in the 
deed of gift, Ext. C/3, have been.examined by us. In the Bench case 
of (19) Bisweswar v. Nabadwip Chandra in: 64 С. №. №. 1067 at page 
1080, it has-been stated that it is the duty of the Court to use its eyes and 
compare the disputed Sigaature with the admitted signature. After 
comparison of the admitted signatures of Baul Chandra in the cheques, 
Ext. 1 Series, with those appearing in the deed of gift, Ext. C/3, we find 
no dissimilarity | ; 

35. Even D. W.1, Nagen, has stated that such gift was validly 
made and he was an attestiag witness Similar statement has been made 
by D. W. 7, Rabin Addy. The P. W. 3, Promode, says that Baul's eye 
sight became weak, but still he "had the capacity to understand properties 
and deeds", After the aforesaid compensation case was initiated against 
Baul Addy, he wrote the letter, Ext. F/3, that he had gifted the property 
to Rabin. ` 

36. It appears from the record thas Rabindranath’s name regarding 
the property covered by the вей of gift has been matated with the 
Corporation of Calcutta, vide the receipt ‘B’ serios. -He is in peaceful 
possession of the properties covered by the deed of gift. 


37. The decision of the learned Subordinate Judge in this respect 
is not erroneous. Honce, the argument advanced on behalf of the plain- 
tiff cross-objector, is not accepted. We believe the evidence of D. W. 7, 
Rabindra Addy, and hold that the deed of gift, Ext С/3, was validly 
executed, and attested, that Baul had meatal Capacity to execute it, and 
it was поб obtained Ьу prackising fraud, misrepresentation and undue 
influence and it is nota void document. 

38. Then about the other submissions advanced on behalf of the 
cross-objector, Debendra. The learned Subordinate Judge did not grant 
any decree regarding the ornaments and other valuables. No grievance 
has been made in this- respect. P. W. 1, Debendra, has atated in his 
evidence that he is prepared to render accounts. The learned Sub- 
ordinate Judge stated that there was no duty to render accounts till 
Baul Chandra was alive.. The latter expired on the 14th March, 1953, 
and hence, the accounts had to be submitted by the plaintiff after that 
period. These directions aro correct. But ho should have glvon direction 
to render accounts amicably first. So, his decision requires modification 
to that extent only. - 


39. This disposes of all the arguments advanced on behalf of the 
parties. \ - | r 
- 40. The appealand the cross-objection be dismissed. The Parties 
will amicably render accounts regarding the joint undivided properties 
from the 15th March, 1953, within August next, failing which a Pleader 
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Commissioner shall be appointed to take the accounts. Subject to 
that modification, the judgment and decree passed by the learned Sub- 
ordinate Judge be affirmed. 

41, Ina partition suit usually the parties bear their respective costs 
up to tho preliminary stage of the suit. The plaintiff's title to property 
covered by premises nos. 44, 46 and 48, Beck Bagan Row was denied by 
Pulin Behari. So, a decree for proportionate costs could have been 
passed. The plaintiff went to the length of making untrue allegations 
' against his father regarding the gift. Hence, the parties will bear their 
own costs throughout. - 

On the appellant’s prayer, let the operation of this judgment be 
stayed for six weeks from date. 

Mookerji, J.: I agree. 

S. N. R. 


——— 


[ CONSTITUTIONAL WRIT JURISDICTION] 
Before Mr. Justice Manas Nath Roy 
Decision: September 25, 1980. 


M/s. Throne’s (Р) Ltd. & Anr. - eee tee ves Petitioners 
| Versus 
State of West Bengal & Ors. wes wee oes Respondents* 


Concession— Made by Counsel— Effect thereof. 

Industrial Disputes Act, 1947, Sec. 2A—Object and resson for 
its incorporation in the Act in 1965 —Effect of omission to mention the 
section in the Reference— Whether fetal. 

There is no doubt or any dispute that a concession made by Counse! 
on points of law, would not bind the client, on whose behalf such 
concession is made. Still shen although it is true that a party would not be 
bound by a concession on points of law, if made by his representative but 
concession on facts and procedure would be binding. | 

Since there is a claim that the partial closure was not bonafide, the 
consequential issue as to termination of service of the employee was very 
much in issue which could be referred for adjudication by the authority 
concerned under section 10 of the Industrial Disputes Act. So the reference 
as made onthe issue about the termination of service would net be 
unauthorised, iliegal or irregular as claimed. Whother the issuc as referred 
for adjudieation by the Tribunal, was or would be an industrial dispute or 
what was referred was not an industrial dispute in terms of the said Act 
would be a question of fact and law and as such, the Tribunal would be 
required to decide that matter on logal evidence. 


*Cfyil Rule No. 1819 (w) of 1978 
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Section 2A of the ‘Industrial Disputes Act was incorporated for 
applying in cases of individuals dismissed or discharged or retrenched 
after 1.12.65, the date of incorporation of the new section. Thus, since 
in the instant case, reference was made on the issue. of termination of 
aervices of some employees, the non-mentioning of sec. 2A in the Order 
of Reference would not be fetal or a bar for the Tribunal to take tho 
provisions of that section into consideration. Hence, the Respondent 
Tribunal had not done any wrong in referring to section 2A for upholding 
the Order of Reference. It appears that after the Incorporation of 
кес. 2A in the Act, the requirements for espousing a бирев have lost 
relevance and importance. 

Cases referred to :— 


(1) Maharani Beni Pershad Koeri у. Dudh Nath Roy and Ors., ILR 27 
Cal 156: 4 CWN 274 
(2) Jahadali & Ors. у. Afimannessa Bibi & Ors., AIR 1918 Cal 282 
(3) Rafani Ката Pal v. Hrisikesh Das & Ors., AIR 1944 Cal 391 
(4) Society Belge De Banque 5.4. v. Rai Girdhart Гаі Chaudhury, 
AIR 1940 PC 90 ' 
(5) Kalishankar Das and Anr. у. Dhirendra Nath & Ors., AIR 1954 
' SC 505 
(6) Union of India v. Official Liquidator & Anr., AIR 1963 Cal 214 
(7) American Express International Banking Corporation у. Union of 
India and Ors., 1979 (39) FLR 122 
(8) Chemicals and Fibre of India Ltd., v. V. D. Bhoir & Ors., 1975 (2) 
LLJ 168 
(9) Coimbatore Co-operative Milk Supply Union Ltd.v. S. Silva 
Маши, 1970 (2) LLJ 101. 
(10) Postal Seals Industrial Co-eperative Society Ltd., Aligarh v. Labour 
Court etc. & Ors., 1971 (1) LLJ 327 
(11) National Asphalt Products Corporation Co. v. N. M. Khotarl & 
Ors., 1977 (2) LLJ 377 
(12) The Management ef Katkona Colllery Western Coalfields Lid. v. 
: The Presiding Officer, Central Government Industrial Tribunal- 
cum-Labour Court, Jabalpur & Ors., 1978 LAB IC 1531 
(13) M/s. Heavy Engineering Corporation Lid., v. The Presiding Officer 
& Ors., 1978 (2) SCC 44 
(14) Rustom & Hornsby (I) Ltd. v. T. B. Kadam, AIR 1975 SC 2025 
(15) Steel Rolling Mills of Bengal Ltd. v. The Fifth Industrial Tribunal 
& Ors., in C.R. No. 115 (w) of 1979 ( unreported ) 
(16) Khodadad Rustom  Ivasi у. Property Cempany (Private) Ltd. & 
. Ors., 1980 (1) CHN 483 І 
(17) ` Shambu Nath Goyal v. Bank of Baroda, 1978 (2) SCC 353 
(18) M/s. Avon Services Production Agencies (P) Ltd. v. Industrial 
Tribunal, Haryana & Ors., AIR 1979 SC 170 


450 M/s. Throne’s (Р) Ltd. v. State of West Bengal [1980 (2) CLJ ` 


~ (19) The Copper Engineering Ltd. у. Р.Р. Mundle, AIR 1975 SC 1900 
(20) Management of Express Newspapers (Print) Ltd., Madras v. The. 
Workers & Ors., AIR 1963 SC 589 | 
М.С. Banerjee and R.N. Chatterjee ine for Petitioners 
Parthasarathi Sengupia — s. for Respondent Nos. 4-7 


The judgment of the Court wns as follows :— 


The petitioner No. 1, M/s. Throne's (P) Limited (hereinafter referred 
to ав the said Company), із one registered under the Companies Act, 
having its Registered Office at 17, Crooked Lane, Caleutta-16. The 
petitioner No. 2, is the Managing Director of the said Company. In thia 
proceeding, the petitioners have impeached orders dated 25th July, 1977 
and 9th January, 1978, made by the learned Judge, Fifth Industrial 
Tribunal, Respondent No. 3, in Case No. VIII 147/74 and so also the 
order of reference made under section 10 of tbe. Industrial Dispute Act, 
1947 (hereinafter referred to as the said Act). 

2.- It is the case of the petitioners that apart from the Registered 
Office as mentioned above, the said Company bad an independent 
department, The said department was known as Publication of Journals 
and was operated from 13, Ezra Mansion, Calcutta-l. Itis the further 
case of the petitioners that the departments as mentioned above were 
completely separate, different and independent of each other. It is the 
categorical case of the petitioners that the department for publication of 
journals was declared permanently closed by notice dated 27th April, 1973 
and such closure was effective from 30th June, 1973, and as a consequence 
of such closure the services of the persons employed in the said section 
viz. Publication of Journals were duly terminated. . 


3. The petitioners have stated further that the Respondent Nos. 4-6 
were employed in the undertaking for publication of journals as mentioned 
above, which undertaking used to print and: publish Journals and 
Periodicals. It has been contended that the services of those employees 
(hereinafter referred to as the said Respondents), were duly terminated 
in consequence ofthe closure as mentioned above. Such closure, it 
has been stated, had to be declared, beoause the said Publication Unit 
sustained heavy losses from time to time and various attempts adopted 
or made by tho petitioners proved fruitless to resuscitate the concerned 
Unit. As such, it has also been stated that the closure had to be 
resorted to and such action was due, bona fide and legal. 16 ів the case of ' 
the said Company that the statutory notice of closure was duly and 
approp:iately given to the authorities concerned and all formalities for ` 
closing the Unit, were taken. 

4. It appears that in the concerned Uuit which was so closed, there 
were 11 persons and the services of all of them wore terminated and on 
such termination 8 oui of the said 1l employees have accepted the 
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necessary — € and all dues on account of such closure and thus 
the said Respondents were and are only interested in the pretended dispute, 
which was sought to be referred, The petitioners. have stated thatat all 
material times there was no Union of employees concerned and so far as the 
Unit as mentioned hereinafter was concerned. But thereafter, a Union by 
the name of Commercial Establishment Staff Union emerged in the field 
and made a representation to the authorities under the said Асі, where- 
upon, such authorities requested the said Company to participate ina 
purported conciliation proceeding. · It is the case of the petitioners that 
all throughout, they took the stand that there was no industrial dispute 
existing or apprehended, for which any conciliation could be initiated, 
apart from the fact that the petitioners claimed that the Union as men- 
tioned above, had no focus standi to espouse the cause of the said Res- 
pondents. It was also and the specific contention of the petitioners that 
the ‘closure was genuine and bena fide, which fact has of course been . 
disputed by the Union as mentioned above, representing the said 
Respondents. 
5. In view of the above, the said Company did not ра рак д іп 
- the conciliation proceeding and on or about 12th July, 1974, the authorities 
under the said Act, made a reference of the dispute as mentioned hereinafter, 
for adjudication-before the respondent Tribunal under section 10 of the 
said Act. The dispute as referred was whether the termination of services 
of Mrs. B. Bose and.Sarbashree L. К. Banerjee and В. B. Banik from 30th 
June, 1973 was justified. Тһе parties to the proceeding completed their 
pleadings. In the written statement of the petitieners, apart from denying 
the validity or genuineness of the claim as sought to be raised on behalf 
of the said Respondents, the said Company raised various preliminary 
points regarding tho maintainability of the reference and jurisdiction of 
. the respondent Tribunal to proceed with them. It was alleged by the said 
Company that the order of reference as made, would, on the face of ít 
‘show that there was object: non-application of mind and such reference 
was irregular, as the closure іа the instant case, was bona fide. It was 
also contended that since the Union as mentioned above, had no autho- 
rity to espouse the cause of the said Respondents, the dispute as sought 
to be referzed for adjudication, was not only unauthorised but the same 
was void, irregular and improper. Such defence was advanced, as the 
disputo refused was one under section 10 and not undor section 10 
read with. section 2A of the said Act. It was further claimed and con- 
tended that since closure was an admitted fact and there was no disputo 
raised on the termination of the said Respondents, either with the said 
Company or at any point of time, the reference as made, was not only 
improper but the same has also'established non- application of mind. The 
said Company asked for determination of the preliminary issues as raised, 
before hearing the matter on merits. ` 
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6. The written statement of the said Respondents was filed through 
the Union as mentioned above, and apart from endeavouring to sustair 
the claim on merits, it has been claimed that the Office of the said Com- 
pany as mentioned above was ап integral and indispensable part of the 
factory and none from the factory was retrenched and the volume of 
work of the said Company had not, in fact, diminished, which could justify 
the action of closure. The termination of services of the said Respondents 
have been claimed to be not bona fide and rather it has been stated that 
such termination was effected with ill motive. The contention on behalf 
of the said Respondents was also that what was referred for adjudication 
was an {industrial dispute and as such the Respondent Tribunal waa duly 
authorised and empowered to proceed with the consideration of the same. 
In fact, it has been claimed that the reference has been made in due 
exercise of power, competence and jurisdiction. 

7. The preliminary objection of the petitioners as mentioned above 
and more particularly such objections on the locus stand] of the concerned 
Union to espouse the cause of the said Respondents and soalso such 
objection in respect of the closure as pleaded by the said Company, were 
taken up for hearing. It appears that by an order dated 14th September, 
1976, the question of locus standi was taken up for hearing as а pre- . 
liminary point, while the question relating to closure as pleaded by the 
ssid Company, was directed to be taken up with the merita of the case 
and such direction waa given on the basis of a concession made by the 
learned Advocate, appearing for the said Company. d 

8. Byits order dated 25th July, 1977, the Respondent Tribunal 
considered the question as to whether the Commercial Establishment 
Staff Union as named in the order of reference, had any right or authority 
to espouse the cause of the said Respondents. The contentions of the 
said Company, before the Respondent Tribunal, as has been referred to 
hereinbefore, was that the Union in question has no right or locus standi 
to raise tho dispute on behalf of the said Respondents and as such, to 
convert thelr termination of services into an industrial dispute. The 
Respondent Tribunal has found that what was referred, was an industrial 
dispute and such reference in question, was duly and appropriately made 
in exercise of powera of the authorities concerned. It has also been found 
that on the basis of the demand as made by the concerned Union, 
the dispute in the instant case became an industrial dispute and by virtue 
of the deeming provisions of section 2A, what was referred, was really 
an industrial dispute. It isan admitted fact that while the question of 
locus standi was determined inthe manner as. mentioned hereinbefore, 
and in such proceeding, the learned Lawyer of the said Company, ав 
mentioned above, agreed or conceded to have the point regarding closure, 
decided on merits. It has further been stated now that after such con- 
cession and on a second thought it appeared to, the learned Lawyer for 
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thie said Company that as the real and basic issue between ‘the parties ' 

was whether there was any valid and ‘legal’ closure or not and on the" 
decision of such question, depended the decision of the issues as referred 
to the Respondent Tribunal for adjudication, a prayer was made for such 
detérmiristion of the point, but by the order of Sth January, 1978, the 
prayer ‘has been réjected. | 

ө“ was ‘the саве of the’ said ‘Company that 55 persons were’ 

employed in the units belonging to them and out ‘of which 11 employees 
aè "mentioned, were employed in the Unit, which was closed. It has also 
been siated' that 8 out of those 11 employees have received their due 
compensation and other dues; out of their owo volition, much prior to’ 
the date of reference and as ‘such ‘they neither have nor had апу grievance 
‘against the said Company. The said Company has further stated that 
though ‘duly notified, the said Respondents, who aro threo in number, out 
of the cleven employees as mentioned above, did neither approach them 
nor did" théy present themselves for receiving their ` ‘compensation or other 
dues. It was further contended that the basic ' issues, if at all, was whether 
the closure was real or bona fide but the „consequential issue of termination 
as referred, for adjudication, was neither valid nor proper or appropriately 
referred for adjudication. The reference of the consequential issue as 
mentioned above, viz. termination of the servicés of the said Respondents, 
according to-the sald Company, was ап attempt to “by-pass the real issue 
of closure and they have further stated thatthe reference in question, in 
the instarit case, was not duly made as ‘there’ was no i raised 
excepting on such issue: of slosure. 

© 10. The Respondents, as appearing КК Mr. Sen Gupta, by 
their affidavit-in-opposition, dated Sth May, 1978 filed through Shri Satin 
Roy Chowdhury, President: of the-concerned. Union, have denied the 
vaildity of the statements as contained im the petition on such contentiona 
which would be referred hereinafter. Is із the categorical case of the 
Respondents that what was referred was an industrial dispute and such 
dispute was duly, categorically and validly raised.: It has been claimed 
that the Union in question at all material times had and stil has the 
répresontative capacity and the dispute. in question, was properly raised. 
The claim of the said petitioners that the units as montioned above were: 
- distinct and different have been denied and in fact it has been claimed 
that the publication of journals was a part and.parcel of the said Company’s 
integrated business and the pretended discontinuance of journals, was only 
an eye wash and.notat all a ‘Closure’ in the real sense. In any event, it: 
has been denied that the services of the said Respondents, were duly 
terminated or that the termination was in consequence of the pretended 
closure. It hus also been categorically stated that the said Respondents 
were employed with the said Company, to work: both for the Press and 
the Journals and none of. those units were closed. It has been stated 
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that the services of the said Respondents were nof terminated in conse- 
quence.of the closure and such closure was neither real nor bona fide. The 
seid Respondents did not accept the closure compensation, as the alleged 
partial closure was a pretended and not a real one and furthermore as they 
were employed both for the Press and Journals and а)! the more when the 
press was in a running condition. It is also the case.of the concerned 
Union that the question of the locus standi of the Union was taken up for 
hearing as a preliminary point and the other question of closure, as 
pleaded, was directed to be beard along with the merits, in terms of the 
agreements of the parties and as such, the petitioners are not entitled to 
challenge the order of the Respondent Tribunal on the issue of closure. 
Such attempt of the said Company has been claimed by the -answering 
deponent, was to harass the cause of the said Respondents. It has been stated 
that the basic issue between the parties in the dispute, was not whether 
there was any valid and legal closure, but the same was whether the 
termination of services of the said Respondents, was justified or not. It 
has been stated that the plea of closure was absolutely mala fide and. there. 
was no closure in the real sense of the term and even if the suspension of 
publication of the journals was real, the termination of the said Respon- 
dents, was unjustified, as they were employed to work both for the press 
and the journals and admittedly the Press was running. It has also been 
claimed that the reference as made in the instant саве, was proper: апа 
with jurisdiction. ` ` 


11. Such allegations and statements as ménsloned in the concerned 
affidavit. in-opposition, have been denied by the petitioners in their 
affidavit-in-reply, dated 8th June, 1978. Apart from contending that the 
deponent of the said affidavit-in-opposition, was-not authorised to ‘affirm 
the same on bohalf of the concerned Union. It has also been urged that 
the said deponent, not having disclosed his authority or competence to 
affirm the affidavit, the same should not be looked into or considered. 
It has also been stated that the grounds as put forward now in this 
proceeding, were never put forward before the’ Respondent Tribunal and 
as such, such points or more particularly to allegations regarding the 
issue of closure, which was notin issue before the Respondent Tribunal, 
could not be allowed to urge or should not be locked into. It has been 
reiterated that the publication of journals was an indepondent department ~ 
or undertaking of the said Company. Such independent character hag 
also beon alleged evon though the sgid publication of journals was made 
on behalf of the said Company from 13, Ezra Mansion. as mentioned 
above. It isthe categorical case of the potitloners now that the said 
Respondents were exclusively employed in the undertaking as mentioned 
Bbeve, which was finally and completely closed. Ithas been denied that 
the said Respondents were employed with the said Company for the 
purpose of working both a$ the Press and the Journals section and their | 
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services were not términated in consequence of the closure. It has been 
reiterated that the closure in question was duly made after necessary and 
appropriate service of notice on the: autherities concerned and after the 
expiry of the statutory period. It is the further conse of the petitioners 
that not only the soncerned Union, but also. the deponent of the 
affidavit-In-opposition, was an outsider to the said Company and in any 
event, the said Union was not recognised by the petitioners. It is also 
the case of the petitioners that the concerned Union at all material times 
had no and still has no suppert of the .workmen employed by them. It 
has been clhimed that the closure being an accomplished fact, there was 
no scope for conciliation on the: basis of which, the pretended order of 
reference was made. It has further been stated bhat the validity and 
legality or maintainability of the order’ of reference being. challenged or 
such facts being in issue, any jurisdictional fact on the basis thereof could 
be raised, either before the Respondent: Tribunal er in this Court, even 
` though such jurisdictional facta were not adjudicated before the 
Respondent Tribunal and although there was a concession made, the 
particulars wheroof have been mentioned hereinbefore. The petitioners 
have stated: that they .are not bound by the concession made by the 
learned Advocate on points of law. 


12. Mr. Banerjee appearing ia support of the challenged Rule, in his 
usual fairness has not now challenged the /ocus standi of the Union, to 
represent or espouso the cause of the said Respondents and in fact it 
was-submitted by ‘him that in all fairness and if the order of reference is 
found. о, be justified and legal, the concerned: Union should be allowsd 
to participate and have the case ‘contested, atleast for natural justice 
and fair play. He, of course, contended that even when there was соп» 
cession made by the learned Advocate appearing for the said Company 
before .the Respondent Tribunal and on the pointe вв mentioned herein- 
before, that would not bind she petitioners herein, to have such other 
preliminary points as mentioned above, agitated and adjudicated, since - 
concession made by the learned Advocate and at least in this case, would 
not bind the petitioners. This, he submitted, was a jurisdictional issue 
and as such, could be adjudicated in this proceeding. Не claimed that 
in case of bona fide clasure, which is the fact in.this case there cannot be 
an industrial. dispute. It was then submitted by Mr. Banerjee that the 
order of reference as made under section 10 of the said Act, was neither 
proper nor vaild or made with jurisdiction, as there was no dispute 
ever raised, on the termination of services of the said Respondents. Mr. 
Banerjee also submitted that, referring to section 2A of the said Act for 
the purposc.of finding she order ef reference as made, to be valid, 
although tho same was made under section 10 of the said Act, the respon- 
dent Tribunal not only acted improperly and invalidly but such reference 
would show a non-application of mind or misappreciation of fact and law. 
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6: 13. In support of his submissions on the first branch of sub- 
missions; viz. that. concession as made in this: саво would. not bind the. 
petitioners and they аге entitled to have re-adjudicated such . preliminary. 
points, on which concession was made, reference was first. made to the 
determinations of the Privy Council in the case of (1) Maharani Bent 
Pershad Koeri.v. Dudh Nath Roy and Ors. ,JLR 27 Cal 156 which -is .also 
reported in 4 C W.N. 274. In that case, it has been laid down that ап. 
erroneous admissioa by counsel, on a point of law doen. not bind the 
party. Such view also finds support from the determinations іп the case 
of (2) Jahadali & Ors. v. Ajlmannessa Bibi & Ors., AIR. 1918 Cal. 282 
wherein it has been observed that an admission of fact. by the. pleader of 
aparty is binding upon his olient and the opposite party cannot be 
arbitrarily deprived of the benefit of the admission: In fact, the aboye 
was the second caso cited by Mr. Banerjeo. Не next cited the. determina- 
tions in the case of (3) Rajani-Kanta Ра! v., Hrisikesh Das & Ors., AIR 
1944 Cul 391 wherein it.has been observed. that. under the. provisions of 
Order 3 Rule 4 of the Code of Civil Procedure, admission by a pleader 
оп а question of law can be allowed ќо. be withdrawn in. appeal. Mr. 
Banerjee also referred to-the determinations of the Privy Council is the 
case of (4) Society Belgede Banque S.A. v.;Ral Gtrdhari Lal Chaudhury, AIR 
1940 P. С.;90 where also it has been observed that Counsél’s admission of 
a point of law cannot be.binding upon a Court and Court is not precluded 
from deciding the rights of the parties on a true view of the law, apart 
from relying on.the determinations of the Supreme. Court. in the oase of 
(5) Kalishankar Das and Anr. v. Dhirendra Nath & Ors., AIR 1954 SC 505; 
wherein it has been observed that admission by immediate . reversioner 
that alienation .was . proper, is not binding: on. actual. reversioners, in 
addition to .the determinations in the case of (6).Union of India у. Official 
Liquldator. & Anr., AIR 1963 Cal 214, where it has been, observed that 
a right of appeal із a creature of statute and nobody has an inherent ‘or 
-~ natural right of appeal. It has also been observed there, that a. party 
cannot appeal against the decision in his favour oria other words,.no 
«person has a right of appeal from a decision, :unless his interest ie adversely 
or .prejudicially affected. In that case, it has also been observed that. an 
‘erroneous admission by a counsel ona point of lew, is of no effect. and 
does not preclude the party from claiming his legal rights in the Appellete 
Court. . ; a 5 
+ M. From the c citations as ЕН fibra ів по doubt: or any dispute 
that a concession -made-on points of law would nob bind the client, on 
whose behalf such concession із made.- Mr. Sengupta, opposing the 
«Rule, on a reference to the impugued. orders, pointed out that there 
has. been по concession made on points of-law -by -the -learned Advocate 
for-the potitioners, before the-Respondent: Tribunal, as-yet and in fact, 
there has been no determination-made-by the-Respondent- Tribunal either 
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on merits or on points of law on such preliminary pointe, which are sought 
to be urged by Mr. Banerjee now. In fact; the preliminary point ар 
involved now, wat agreed "to be adjudicated or considered by the 
Respondent Tribunal along with the merits of the reference. Such being 
the position, Mr. Sengupta was justifled in contending that there has been 
no admission made by the learned Advocate on points of law and as such, 
the cases as cited at the Bar and as mentioned hereinbefore, would mot 
be of any help or assistance. In fact, agreeing with such submissions 
and since I find that there has neither been any admission mado on points 
of law nor a determination on such points, either before or by the 
Respondent Tribunal, the submissions of Mr. Banerjee, would be of no 
avail or any assistance at this stage. 


15. In support of the second submissions on the validity of the 
order of reference that on the facts, the referenos as made, was 
without authority and jurisdiction, Mr. Banerjeo referred to the records 
addressed by the concerned Union and sò also the notices issued by the 
authorities under the said Act, requesting the petitioners to attend the 
conciliation proceeding. He claimed that since such records would show 
and establish that the demand which was made, was on alleged partial 
closure and nof on the question of termination, the order ef reference, 
mas improper and unauthorised. Ho stated that since the closure in the 
instant case was of the publication and not the prets, so the said Respon- 
‘dents, who are now claiming to be employed both at the press and 
Publication, if that is true, would not suffor any projudice. It was his 
Categorical ‘assertion, that such claim should not be allowed to be main- 
tained either by the said Respondents or the Union represeating them as 
Buch: was not ‘the case made out either in the proceeding before the appro- 
priate: authorities under the said Act or before the Respondent Tribunal. In 
fact, ‘it was claimed by Mr. Banerjee that the said stand, that the said 
Respondenti were employed or enttiled to serve the Press and Journal 
Section; would: not be available orshould not be allowed to be agitated 
‘in view’of the state of pleadings before the Respondent Tribunal. It was 
claimed by Mr. Banerjee that since the bona fide of the alleged partial 
closure was sought to'be raised aad such claim was not referred for 
adjudication, it should be presumed that the authorities under the said 
‘Act refused to make a ‘reference | "ой such claim and as such also, tho 
referencs on ‘the, pretended Consequential relief of termination, was 
improper: In support of suoli submissions, Mr. Banerjee referred to tha 
determinations i in the саве of . (7) Americtan’ Express International Banking 
Corporation у. Union of India and Ors., 1979 (39) F.L.R. 122. That was a 
cate, where, on self same facts а ` similar dispute on due adjudication, was re- 
fused to bo referred to by the appropriate authorities and they subsequently 
reconsidered the case and made a reference. It has been observed in that 
case that in auch oireumstances, the petitioners Company in that case should 


458 M/s. Throne’s (Р) Ltd. у. State of West Bengal 1980 (2) CLJ : 


have been given the necessary opportunities to establish that no industria} 
dispute, in fact, was existing or existed. Mr. Sen Gupta rightly contended 
that the case ав mentioned above, has no application in the facta of this 
case, as termination of services -of the said Reapondents as а cousequence 
of the olosure, has been claimed by the petitioners $o be bona fide and 
which stand has been denied by the said Respondents or the Union re- 
presenting them. I find and hold that since there wasa claim that the 
alleged partial closuro was not bona fide -as such the consequential issue, 
of termination was very much in issue which could be referred for 
adjudication by the authorities concerned, under section 10 of the said 
Act and во the referenos as made on the issue as mentioned above viz. 
termination of the services of the said Respondents, would not be un- 
authorised, illegal or irregular as claimed. Wnether the issue as referred 
for adjudication before the Respondent Tribunal, was or would be an 
industrial dispute or what was referred was not an industrial dispute in 
terms of the said Ast would be a question of fact and law and as such, the 
Respondent Tribunal would be required to decide that on appropriate legal 
evidence. Such being the position and whea admittedly the consideration 
of such question of law aud fact has been deferred for adjudication, along 
with the merits of the case and that too on the concession made by 
the learned Advocate for the petitioners, the reference аз made cannot 
at this stage and without such legal evidence, be held to be unauthorised 
ог И сап be found on the evidence as available that what was referred, 
was pot ao industrial dispute. 


16. The Respondent Tribunal holding that the reference as made, 
on the question of termination of the services of the said Respondents, 
without making any detzrminatioa finally on the question of-closure, on 
reference to section 2A of the said Act, was characterised by Mr. 
Banerjee, to be improper, irregular and illegal, apart from being without 
jurisdiction. Such reference to acction 2A, for finding the order of 
reference as made, to be valid and proper, was made by the Respondent 
Tribunal, as i$ was claimed that the dispute as referred or the dispute as 
was sought to be raised would поб bean industrial dispute and at least 
that would be individual dispute, not espoused duly. Mr. Banerjee con- 
tended thas the Tribunal is a creature of statute and the order of reference. 
It was his specific submissions that when the order of reference was only 
under section 10 and not under section 10 read with section 2A of the 
said Act, what was referred could nos be aa industrial dispute and since 
section. 2A, was not mentioned, the Respondent Tribunal was wrong and 
it acted illegally or without jurisdiction in upholding the issue as referred 

for adjudication, on the basis of or the implication under section 2A of the 
said Act to be refused. T'o establish the above submissions, Mr. Варегјеа 
referred to the definition of‘Iadustrial Dispute in section 2(k) of the said 
Act and contended that section 2A, being an independent scotion, which 


‘ 
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was incorporated in the said Act with effect from Ist December 1965, by 
Aot 35 of 1965 for the purpose of giving relief ‘and benefits ¢o individual 
workmen chould not have been considered in the instant case, in- terms of 
the observations in the case of (8) Chemicals and Fibre of India Lid. v. 
V. D. Bhoir & Ors., 1975(2) 11.7168. It appears that іп enacting the onid 
section 2A, tho-intention of the Legislature was- that an individual 
workmen, who was discharged, dismissed or retrenced or whose services 
were otherwise terminated, should be given relief without it being 
necessary for the relationship between the employer and the whole body 
of employees being attracted {о that dispute and the dispute becoming 
generalised one between labour on the-one hand and the employer on the 
other.. In reply to these branches of submissions of Mr. Banerjee, 
Mr. Sen Gupta contended that ¢he Respondent Tribunal, made no wrong 
In referring to section 2A of the said Aot, since the terms of the said’ 
section could as well have been made part of scetion 2(k) of the said Act, | 
instead of providing the same in aseparate section.- In support of such- 
submissions, Mr. Sengupta, first relied on the determinations in the case 
of (9) Coimbtore Co-operative Milk Supply Union Ltd. v. S. Silava Nathu, ' 
1970(2)-LLJ 101. This determination by the Madras High Court has observ- 
ed that there is nothing In section 2A itself to show that it was intended te^ 


apply only to persons dismissed or discharged or retrenched after 1s$ Decem- 


ber 1965. In that case, the petitioners challenged the validity of an order ef 
reference, made under section 10(1)(c) of the said Act. By that order, the 
Government stated that in their opinion an industria] dispute had arisen: 
between (һә workmen and management іп respect of matters as mentioned 
in the order of reference and-it was necessary to refer such dispute for 


£ adjudication. The reference as mentioned above, was made under section ` 


10(1) (e) of the said Act and a preliminary objection was taken before the 
concerned: Labour Court by ihe Managemont that the reference was no$' 
valid because, according to them there was no- industrial dispute existing. ' 
Such preliminary objection was overruled by the Labour Court in view 
of section 2A of the said Act, which, as mentioned, was Introduced by Act 
35 of 1965, with ‘effect from Ist December 1965. While making the 
observation as mentioned -heréinbefore, the learned Judge has also - 
observed .that.the points involved being a question of jurisdiction, в 
mere fact- that the' Govornment say that thoy did not mean to invoke 
section 2A; was immaterial and if the Court finds that the Government 
had jurisdiction by virtue of section-2A, Н is open: to the Court to 
sustain the reference with reference to that. The second case on which 
Mr: Sen Gupta placed rellance-was that of the Allahabad ‘High Court in ' 
the case of (10) Postal Seals Industrial Co-operative Society Ltd., Aligar v. 
Labour Court'ete. & Others, 1971 (1) LL J: 327. In that case apart from | 
other grounds it was claimed that the cause of the workmen was not espous- 
cd by the Union of .workers. `The -dispute' in that case was espoused 
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by the Dhemudyong Mazdur Singh and It.was claimed that such espousal: 
changed the individual dispute into an Industrial dispute. On the basis of 
the pleadings in that case the validity and the interpretation of section 2А: 
was considered and И`һаз been observed in that case, shat in view of the: 
provisions as mentioned above, it was open to” the Goverument to refer: 
the dispute to the Labour Court concerned as constituted under the: 
sald Act. The dispute in that case was the termination of ‘services of; 
1wo employees of a Co-operative Society. Such dispute was referred to: 
the Labour Court, which made ап, experte .order. The views as” 
expressed in the case of Coimbator Co-operative Milk Supply Union Ltd.. 
v. Silva Mathu (supra), appears to be. supported. by the determination ; 
as mentioned above. The third case, on which reliance was placed by. 
Mr. Sen Gupta was that of (11) National Asphalt products Corporations; 
Co. v. N, M. Khotari & Ors., 1977 (2) LL) 377.  In'this case, only out of 
ЗЇ members paid subscriptions te she conceracd Union, which espoused 
the cause of the employees, whose services were terminated. Such ter-, 
mination аз mentioned above, became the subject matter of an industrial- 
dispute before tho concerned, Labour Court and the Management took 
the preliminary objection, that since the order -of reference in ‘question’ 
does not make it clear as to whether the same was а dispute referred . 
under section 2 (К) of the said Act or of a dispute referred in terms ої. : 
section 2A of the same, the reference as made, was void and inoperative.: 
On such objection, it was contended: that in the absence. of reference 
under section 2(k) of the said Act or the mentioning of: 
that provision and. the absence of the same in the order -ofi 
reference, would establish and show that the reference wag 
one of a dispute jn terms of весиоп 2A and therefore, an industrial, 
dispute and nota dispute esousped by other workmen of the Company. 
which incidently was в requirement of section 2(k) ef the said Act. On. 
consideration of the relevant provisions, it has been observed that. 
whether the dispute referred їп the order of reference was an industrial, 
dispute within the meaning of section 2(k) or section 2A of the said Act,. 
was of no consequence. So far as the power of the Labour Court to^ 
adjudicate the same, was concerned, it has. also been observed that so: 
long as the dispute was one arising out of the termination of services of, 
an employee in the ‘one of the various manners, it would constitute 
an industrial dispute capable of bsing referred for adjudication 
under section 10 of the said Act. Ja addition to the cases’ 
as cited above, Mr. Sengupta referred to the Bench decision , 
of the Madhya -Pradesh High Court in tbe caso of (12) The Management 
of. Katkona | Colliery Western’. Coalfields Ltd. w. The Presiding 


' Officer, Central Government Industrial Tribunal-cum-Labour Court, 


Jabalpur & Ors. 1978 L. A. B. IC. 1531. In that case, it was contended: 
by the petitioners that the workmen did not make any demand on the. 
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management before the reference of the industrial dispute was made by 
the Central Government and, in. he absence of any demand, made on 
the Management, there could be no industrial dispute, which could be 
referred by the Government. It was also argued on the same context, as 
appears from the report that the Madhya Pradesh Koyla Mazdoor 
Panchayat, which took up the dispute on behalf, of the workmen, had very 
few members in the petitioner's Colliery and, therefore, it cannot be said 
that the dispute was sponsored by sufficient number of workmen, to make 
the same an industrial dispute until the same was espoused and sponsored 
by sufficient number of werkmen, to make the same an industrial dispute. 
‘Such submissions were found to be baseless on the findings that before 
introduction of S. 2A by Amending Асі No. 35 of 1965, the law was that 
when the dispute related to a single workman it could not be an industrial 
dispute until it was espoused by a sufficient number of workmen making 
it a common cause with the aggrieved individual workmen. It-was in that 
context necessary that before an individual dispute could be treated as 
industrial dispute it should be espoused by a sufficient number of workmen 
who should make a demand on the Management to convey that they have 
taken up the dispute of the individual workman and by that Act have 
made it an-industrial dispute. A workman whose dispute was not so 
espoused by a substantial number of workmen had no remedy. It was to 
obviate this diffioulty that S. 2A was inserted. This section says that 
“where any employer discharges, dismisses, retrenohes or otherwise termi- 
nates the services of an individual workman, апу dispute of an 
` individual workman, any difference between that workman and 
his employer connected with or arising out of such discharge, dismissal, 
retrenchment, or termination’ shall be deemed to be an industrial 
dispute notwithstanding that no other workman nor any union 
of workmen is a party to the dispute". The effect of S. 2Ais that ап 
individual workman who was discharged, dismissed or retrenched or 
whose services were: otherwise: terminated can be given rellef without its 
being necessary for the relationship between the employer and the whole 
body of employees being attracted to that dispute and the dispute beco- 
ming a generalised one between labour on the one hand and the employer 
on ¢he other, and an individual dispute relating to discharge, dismissal, 
‚ retrenchment or termination of a workman drises immediately the workman 
is discharged, dismissed, retrenched or terminated without his consen? or 
in face of his opposition. This individual dispute because of the legislative 
fiat contained in section ДА becomes an. industrial dispute. It is not 
necessary in such cases to make a demand on the Management for making 
the dispute an industrial dispute. Nor it is now necessary that such a dispute 
should be sponsored by the Trade Union or a substantial number of work- 
mon. It has ultimately. been found in that case that sinco the workmen 
wore dismissed in face of their opposition in the domestic enquiry that 
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itself would establish and show that there was a dispute between them and 


. the management in respect of their dismissal and there was an industrial 


dispute in existence, within the meaning of section 2A, when the reference 
was made and also on the observations in the case of Management of 
(13) M/s Heavy Engineering Corporation Lid., v. The Presiding Officer & 
Ors., (1978) 2 S.C.C. 44, to the effect that on section 2A would be 
applicable even though the dispute arose before the same was inserted. 
The above observations have been made on the Базїз of the determinations 
in the case of (14) Rustom & Hornsby (T) Ltd v. T. В. Kadam, AIR 1975 
SC. 2025 and Mr. Sengupta also referred tothe said determination. In 
the case as cited above, it has beon observed that the only relevant factor 
for consideration in makinga reference under section 10 is whether an 
industrial dispute exists or is apprehended. Where on the day the refer- 
ance under section 10 read with section 2A was made an industrial dispute 
as defined under section 2A did exist, the fact that the facts giving rise фо 
the dispute, falling under section 2A arose before that seotion eame into 


force wolud not make the reference invalid. There is по question of. 


giving retrospective effect to section 2A. Section 2A is a definition 


-soction and when it uses the words ‘‘where any employer discharges, 


dismisses, retrenches or otherwise terminates the services of an individual 


workman” it does not deal with the question as to when that was бопе. . 


It refers to a situation or a state of affairs. 
‘17. From the case as cited at the Bar, it thus appears that section 
2A was incorporated with the object that an individual, who was either 


discharged or dismissed or retrenched or whose services were otherwise. 


terminated, should get relief, even the dispute in respect of the action 
taken against him by his employer, could nof be raised or espoused in 
the earlier conventional ways of raising the dispute and the said section 
thus appears to be a deeming provision, which could have been made part 
of section 2 (k) itself, which defines industrial dispute. The above view, 
І have taken, as itappearsto mo that section 2A was incorporated for 
applying in cases of individual, who is dismissed or discharged of 
retrenched after the date of incorporation viz. 1st December, 1965. Thus, 
since in this case, reference was made on the .issue of termination of 
services of the said employees, the non-mentioning of section 2A in the 


order of Reference,could not bo fatal or a bar for the Respondent Tribunal, 


to take the provisions of that sectlon Into consideration. Аз such, I hold 
that the Respondent Tribunal has not done any wrong in referring to the 
provisions of section 2A for upholding the order of Reference. In fact, 
similar view has also been taken by Amiya Kumar Mookerjee, J, in the 
unreported decision dated 14th March, 1979, in the case of (15) Steel 
Rolling Mills of Bengal Ltd. v. The Fifth Industrial Tribunal & Ors., (Civil 
Rule No. 115 (w) of 1979). I further find that after the incorporation 
of section 2A, the requirements earlier necessary, for espousing a dispute, 


1980 (2) CLI ] M/s. Throne's { P) Ltd. v. State of West Bengal 463 


have lost relevance and importance. If the Government retains juriedic- 
tion to refer а dispute in terms of section 2A, the order of Reference 
can be sustained if the same mentions only section 10 and not section 2A, 
in the facts of this case. | 
18. It should be noted that the concession by the learned Advocate 
_ in this case viz. the point regarding closure, would be considered along 
with the merits, on 14th September, 1973 ina Reference dated 12th July, 
1974 arising out of the termination of services of the Respondents on 
30th January, 1973. The only preliminary point as urged and as 
mentioned hereinbefore, was rejected by the Respondent Tribunal on 
25th July 1977 and thereafter she petitioners filed the petition for hearing 
of the preliminary issues on closure on 23rd December, 1977 which has 
been rejected by the order dated 9th January, 1978. The above facts are 
admitted. On these admitted facts, Mr. Sengupta, eharacterised the 
actlon of the petitioners to be not bona fide and intended to frustrate the 
cause of the said Respondents and to harass-them. Since I am of the view 
that a party would not be bound by any concession on point of law by 
his representative, but concession on facts and procedure would be 
binding, І hold that there are great substance in the submissions of 
Mr. Sengupta, that in the facts of the case, the petitioners were and are 
bound by the concession made by their learned Advocate and as such, 
Talso find that perhaps the steps taken by the said Company were 
intended to frustrate and delay the proceeding before tho Respondent 
Tribunal. In this case, there was no concession by the learned Advocate 
concerned either on facts or on law. Не had just agreed to a procedure 
to be followed which again the said Tribunal could decide: for itself in 
terms of section 11 of the said Act, and as such, the concession as made, 
would bind the petitioners. - If 1$ is found that parties would not be bound 
by the concessions made by their representatives either on facts or 
procedure, the result would be disastrous and no Court or authority would 
be safe, as after making such concessions, the orders as obtained on such 
concessions, would be challenged in many cases. It must also be noted 
that apart from the cases as mentioned above, on the effect of concessions 
by a learned Advocate, Mr. Banerjee also referred to the determinations 
in the case of (16) Khodadad Rustom Ivasiv. Property Company (Private) 
Ltd. & Ors., 1980(1) CHN 483 and submissions on that case were further 
heard. In fact, on 16th September, 1980, when the matter was not in the 
list, Mr. Banerjee mentioned the case and Mr. Sengupta made his sub- 
missions on 17th September 1980. The case, as contended by Mr. Sen- 
gupta, is clearly distinguishable on the facts of this case. 
19. [twas then contended by Mr. Sengupta that the nature and 
scope of enquiry of this" Tribunal in а reference under section 10 (1) 
being limited and Industrial Tribunal can only enquire into the existence of 
some materials on which power was exercised, no interference should also 
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be made at this stage, and more particularly when the Respondent 

Tribunal has yet to decide the issue as to whether, what, has been referred . 
in an Industrial Dispute or not. In support of his submissions Mr. 

Sengupta referred to the determinations of the Supreme Court in the case 

of (17) Shambu Nath Goyal v. Bank of Baroda, 1978 (2) S.C. C. 353. In 

that case, it has been observed that she power conferred by section 10(1) 

on the Government to refer the dispute can be exercised not only where 

an industrial dispute exists but when it is also apprehended. It із an 

administrative decision and the Court cannot therefore, canvaas the order 

of reference closely to sce if $here was any materials before the Govern- 

ment to support its conclusion, asif i$ was a judicial or quasi judicial 

determination. The factual existence and expediency of making a 

reference in the circumstances of a particular case are matters entirely for 
the Government to decide upon and it will not be competent for the 
Court to hold the reference bad and quash the proceedings for want ‘of 
jurisdiction merely because in its opinion there was no material before 
the Government on which it could have came to an affirmative conclusion 
of those matters, apart from holding that the question whether ап 
industrial dispute exists at the date of reference is a question of fact to be 
determined on the material placed before the Tribunal with the cautions 
enunciated in С. P. Sartyy's case. ‘It would be open to the party 
impuguing the reference (to contend) that there was no material before 
the Government, and it would be open to the Tribunal to examine 
the question but that does not mean that it can sit in appeal over 
the decision of the Government and come to a conclusion that 
there was no material before the Government. In addition to the 
above, reference was also made by Mr. Sengupta to the case of 
(18) M/s. Avon Services Production Agencies (P) Ltd. v. Industrial 
Tribunal, Haryana & Ors., AIR 1979 SC 170, for establishing that power 
to make a reference under section 10(1) of the said Act is discretionary and - 
administrative in character and this when the authorities have come to 
the conclusion that an Industrial Dispute Court existed or apprehended, for 
the purpose of making the Reference, the adequacy or sufficiency of 
materials for forming such opinion, cannot be looked into and in fact, 

they are not justifiable. It is true that the scope and power of interference 

in the Reference under section 10 of the said Act, is very limited and 

since no determination as yet been made asto what was referred was 

not an Industrial Dispute and such stage has not yet reached before 

the Respondent Tribunal, it would not be proper for this Court to inter- 

fere in this jurisdiction. 

20. I find that whether the said Respondents were employed in 
the factory or office or at both the places, will have to be decided on the 
pleadings before the Respondent Tribunal and as such also no final 
determination сап be made at this stage and that too when there are claims 
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and counter claims on that issue. І also hold that the preliminary [ввпо 
on closure, as sought to be argued, can very wellbe taken up and urged 
after the award is made and till then, i$ will not be proper for this Court 
to make any interference, following the determinations of the Supreme 
Court in the case of (19) The Cooper Engineering Ltd. v. P. P. Mundie, 
AIR 1975 SC 1900. It must also be noted that reference was also made 
at the Bar, to the determinations in the case of (20) Management of Express 
Newspapers (Print) Ltd., Madras v. The Workers & Ors., AIR 1968 SC 
589. In that case also the question which arose for considerations was 
if the employer can move High Court at the initial stage of proceedings 
before the Industrial Tribunal, regarding jurisdiction of the sanie, when 
the contention was raised that there was no industrial dispute raised in 
respect of closure and it has been observed that normally, such question 
must be left for decision of the Tribunal, at the first instance. The above 
being the state of law and there having no determination on the point ая 
yet, by the Respondent, and since the entire matter has been agree to be 
considered along with the merits, I think, this Court should not interfere 
at this stage and more particularly when, there has been no admission 
or concession on point of law and that such concession or admission was 
made, only in respect of procedureand not even on fact. 

21. The above being the position, I think this application should 
failand I order accordingly. The Rule is thus discharged. There will 
be no order аз to costs. 

Stay of operation of the order as prayed for is refused. 

N. C. S. 


[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Anil Kumar Sen and Mr. Justice 
Bhabes Chandra Chakravorti 
Decision: April 2, 1980 
Benode Behar! Sur Roy i <.. ce... Appellant 
Versus Ы 

Bijoy Laxmi Roy and Others inn aa ae. Respondente” 

Indian Succession Асі (39 of 1925), See. 383 — Revocation for succes- 
sion certificate—Order of Subordinate Judge allowing application for 
revocatlon—Subordinate Judge in instant саве, being both District 
Delegate and officer appointed under sec. 388 — Appropriate court for appoal 
against order impugned. 

Benode applied for the grant of а succession certifieate which waa 
granted exparte by the District Delegate. Thereafter Bijyo Laxmi applied 
for revocation of the succession certificate already granted ќо Benode. 
The said application for revocation was allowed on contest. Hence the 
appeal. | 

F.M.A. No. 174 of 1979 
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A preliminary objection as to the maintainability of the appeal was. 
taken to the effect that the present appeal preferred directly to the High 
Court was barred umder the proviso to section 388(2) of the Indian 
Succession Act. The objection would prevail. 

From the records, it appears that the application for the grant was 
filed in the court of the District Delegate. But the last order which was 
impugned in appeal was signed not as s District Delegate but as 
Subordinate Judge. 

HELD : Whatever may be the nomenclature used in the several pre- 
vious orders, the order impugned being contentivos could not have been passed 
by the officer in his capacity as a District Delegate. It may be recalled that 
the powers of a District Delegate are confined to nen-contentlous matters only 
relating to the grant of probate or letters of administration. An application 
Jor revocation of a grant already made is by its very nature a contentious 
proceeding and factually, was heard and disposed of on contest. Whena 
particular officer is both a District Delegate and an officer appointed under 
section 388(1) and when the order passed is, to all intents and purposes, an 
order made under section 388( 2) the mere misdescription of the officer as 
a District Delegate is inconsequential. There should be no presumpiton, 
by reason of such a misdescription merely because the officer had made the 
order as a District Delegate. He may pass the order rightly or wrongly. 
But only under section 388(2) and being an officer duly appointed under 
section 388(1), he alone and not the District Delegate had the competence 
to make such an order. [t may be mentioned Incidentally that an applica- 
tion for revocation of a certificate as provided for in section 383 relates to 
Part X of the Асі. The power exercised by the Subordinate Judge in the 
instant case was under Part X and he could exercise such powers only 
únder section 388(2) by virtue of the powers vested іп him under 
sub-section (1). Consequently inspite of the nomenclature used, the order 
made by the Subordinate Judge was on the strength of the powers invested 
in him under section 3881). 

Such being the position in law, it must necessarily follow that an appeal 
directly preferred to this court ts barred under the proviso te section 388(2). 
The appeal would lie to the District Judge. The Memorandum of Appeal is, 
therefore, to be returned to the . filing lawyer for presentation to the appro- 
priate court, — 

Case referred to :-— 

(1) Radheshyam v. Santosh, AIR 1977 Cal 17 


Manindra Nath Ghosh, Ganga Narayan Chandra 


and Subodh Chandra Bhattacharya =, 5... for Appellant 
Padmabindu Chatterjee and Abja Keshab Chatterjee m for Respondent 
Nos. 1 and 3 


S. M. Sanyal ; eve, for Respondent No. 2 


E 
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The judgment of the Court was es follows :— 


Chakravorti, J.: —Thisis an appeal from an order allowing an 
application under section 383 of the Indian Succession Act. The 
appellant Benode Behari Sur Roy had earlier applied for the grant of a 
succession certificate. The application was allowed exparte to a limited 
extent by an order dated 23-11-77 in Act XXXIX Case No. 206 of 
1977 of the Court of the Districi Delegate, Alipore. Thereafter 
the respondent Smt. Bijoy Laxmi Roy filed an application for revocation 
of the succession certificate granted in favour of Benode Behari Sur 
Roy which was registered as Revocation Case No. 492 of 1978. 
This case was eventually allowed on contest by the order impugned 
in this appeal. Benode Behari has preferred the present sppeal. 

2. The respondent took a preliminary objection that the appeal 
presented directly to this court is clearly barred under $he proviso to 
section 388(2) of the Indian Suecession Act. Since we have heard learned 
advocates on the preliminary objection and since for reasona hercinaftes 
stated we felt that tho objection should prevail, it is clearly unnecessary 
бо enter into the facts of the oase пог is iù necessary for us to consider 
the merits of the olaim for revocation. 

3. Mr. Chatterjee for the respondent by drawing our attention to 
the provisions of section 388, contended that the appeal lies to tho 
District Judge, Alipore and not to this court. Section 388 in its material 
part reads as follows :— 

"388. Investiture of inferior Courts with jurisdiction of District 
Court for purposes of this Act.(1) The State Government may by 
notification in the Official Gazette, invest any Court inferior in grade 
toa District Judge with power to exercise the functions of a District 
Judge under this Part. 

(2) Any inferior Court so invested shall, within the local limita 
of its jurisdiction, have coacurrent jurisdiction with the District Judge 
in the exercise of all the powers conferred by this Part upon the District 
Judge, and the provisions of this Part relating to the District Judge shall 
apply to such an inferior Court ae if it were a District Judge: 

Provided that an appeal from any such order of an inferior court 
as io mentioned in sub-section (1) of section 384 shall lie to the District 
Judge and not to the High Court, and that the District Judge 

may, if he thinks fit, by his order on the appale, make any such 

declaration and direction as that sub-section authorises the High Court 
to make by this order on an appeal from an order of a District Judge.” 

4. Mr. Ghosh on the otherhand contended that the application 
for the grant of succession certificate as also the application for revocation 
thercof were filed before and disposed of by the District Dolegate within 
the meaning of section 265 and consequently section 388 would have no 

` application ; he argued that section 299 of the said Act provides for appeal 
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to the High Court. This last contention of Mr. Ghosh is without any 
substance for section 299 is attracted only when an order із made by the 
District Judge. The order appealod against is not an order made by ё 
District Judge and, therefore, section 299 can have no application. In view 
of this apparent difficulty Mr. Ghosh argued that since there is no clear 
provision for an appeal from an order of a District Delegate, the memo- 
randum of appeal may be treated as ап application for revivision and 
disposed of as such. 

5. This contention at once takes us to a consideration of the 
question whether the impugned order waa passed by the District Delegate 
in his capactity as such or as an officer invested with powers under section 
388(1) of the Act. The expression, District Delegate appears in section 
265 which is worded aa follows :— 


“265. Power to appoint Delegate cf Distict Judge to deal with non- 
contentious cases. (1) The High Court may appoint such judicial officers 
within any district as it thinks fit to act for tbe District Judge as Delegates 
to grant probate and letters of administration in non-contentious cases, 
within such local limits as i$ may prescribe ; 

Provided that, in the case of High Courts not established by Royal 
Charter, such appointments shall not be without the previous sanction of 
the State Government. (2) Persons во appointed shall-be called ''District 
Delegates”. ; 

6. Itis thus clear that the aforesaid sections 265 and 388 both 
' contemplate delegation of powers but in one case the authorisation is by 
the High Court and in the other by the State Government. Rule 317(1) 
of the Civil Rules and Orders issued by the authority of ihe High Court 
enumerate a list of officers invested with the functions ofa District Judge 
under section 388(1) of the Indian Succession Act. Two senior Subor-: 
dinate Judges of Alipore, it appears, were во invested by notification No. 
62244] dated the 13th July, 1927. 

7. Sub-rule (2) of Rule 317 gives the list of officers appointed ex-officio 
as District Delegates under section 265 of the Act. By High Court 
Notification No. 5721A dated the 10th August, 1949 the two senior 
Subordinate Judges of Alipore were so appointed, We have ascertained 
upon enquiry from the office that the Notifications are still in force. 

8. It thus appears that the same officers, namely, two senior Subordi 
nate Judges have been appointed both under section 265 as also under 
section 388. Such being the state of things, Mr. Ghosh argued that 
since the application was presented in the court of the District Delegate 
and entertained as such, i$ should be held that the order was passed by a 
District Delegate as such and not by an officer invested with powers under 
section 388 (1). Itis true that the application was filed іп the court of 
the District Delegate and almost all the orders printed in the Paper 
Book show as if they were passed by the District Delegate. The last 
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order which is the order under appeal, however, was singed notas District 
Delegate but as “Subordinate Judge, 10th Court, Alipore.” It is not the 
contention of any body that the Subordinate Judge who passed the order 
тав not one of the two senior Subordinate Judges. The point of 
difference between the parties is whether ho isa District Delegate or an 
officer appointed under Section 388 (1). 


9. Tousitseems that whatever be the nomenclature used in the 
previous orders, the order impugned could not have been passed by him in 
his capacity as a District Delegate. It may be recalled that the powera 
of a District Delegate aro cenfined to non-contentious matters only relating 
to grant of probate and letters of administration. An application for 
revocation of a grant already made is by its very nature a contentious 
proceeding and factually the application was heard and disposed of on 
contest. When a particular officer ig both a District Delegate and an officer 
appointed under section 388 (1) and when the order parsed is to all intendo 
and purposes, an order passed under section 388(2) the mere misdescription 
of the officer as a District Delegate is inconsequential. There should be 
No presumption by reason of such of misdesoription merely because the 
officer had passed the order as a District Delegate. He oould pass the 
order, rightly or wrongly. Only under. section 388(2) and being an officer 
duly appointed under section 388(1) he alone and not the Disirict Delegate 
had the competence to pass such an order. It may be mentioned here 
that an application for revocation of a certificate as provided for in section 
383 relates to Part X of the Act. The power exercised by the Subordinate 
Judge in this cass was under Part X and he could exerclse powers only 
under seotion 388(2) by virtue of the power invested in him under sub- 
section (1).`. Consequently, inspite of the nomenclature used, we find that 
the order passed by the Subordinate Judge was on ¢he authority of the 
powers invested in him under section 388(1) The view we have so taken 
fladssupportfrom an earlier decision of this court in the case of 
(1) Radheshyam v. Santosh, AIR 1977 Calcutta 17. 

10. Such being the position in law, it must necessarily follow that 
an appeal directy to this court is barred under the proviso бо section 
388 (2). The appeal lies to the District Judge. The Memorandum of 
appeal accordingly is liable to bs returned to the filing lawyer for 
presntation to the proper court. 


11. Before parting with the case, we would suggest that necessary 
instructions should bs issued so that officers acting whether as Districg 
Delegates under section 265 or ав officers appointed under section 388(1) 
may properly specify the capacity in which the order is passed instead of or 
blindly designating themselves as District Delegates in evory case. Inatances 
of such misdescription, we were told are not infrequent. They are apt to 
lead to confusion and unnecessary complications. The Administrative 
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. Department of the court may, therefore, issue necessary instructions in 
this behalf to all District Judges. 

The memorandum of appeal be returned. 

There will ba no order for costs. 

Let the records be sent down forthwith. 

Sen, J.: Llagree, 

N. C. S. 


і 





[ CIVIL APPELLATE JURISDICTION ] 
Befora Mr. Justice Pradyot Kumar Banerjee and Mr. Justice 
Bankim Chandra Ray 
Decision : March 14, 1980 
Sankar Ghosh, alias Sankar Kumar Ghosh... Appellant 
Versus 

Arun Kumar Dasgupta veces Respondent* ` 

West Bengal Premises Tenancy Act (W. B. Act 12 of 1956), Sec. 1(3), 
proviso(a)— Premises constructed by lessee, Co-operative Society on land 
belonging to Calcutta Improvement Trust—Flats allotted to different 
sub-tenants under Society— Demise by such a sub:tenant— Whether such 
demise is а lense or licence— Determination of such questions— Documents 
to be construed by court—Terms of document not ambiguous—Whether ` 
intention of parties is also to be found ont apart from document— 
Applicability of the Act to instant case. i 

The only question for- determination in this appeal is whether in ` 
view of the documents executed beiween the parties and the lettere 
exchanged between them, the demise of the premises in question is a 
licence or & lease. It appears from the documents and also from tbe 
Jetters addressed by the plaintiff (о the defendant to the effect that the 
plaintiff was in dire need of some accommodation, as the defendant had 
been in occupation of a flat as a tenant under a Co-operative Society, it 
was not possible at that point of time for the defendant to occupy the 
aaid flat he applied to the Co-operative Society, a tenant under the 
Calcutta Improvement Trust to grant him permission to sublet the 
premises, such permission was granted for one year and thereafter reciting 
all the facts in a documen( a tenancy was created for one year only. 

HELD: In order to determine whether a demise was a lease or a 
license, it is necessary to construe the requisite document and also to 
consider the intention of the parties as to whether they intended to create 
a lease or licence, even though the terms of the document may not be 
ambiguous. In the instant case, the intention of the parties was for creation 
of a licence and not a lease although expression as "landloard and 
tenant" and "rent? had been used Іп the document in question. Therefore, 


* Appeal from Original Decree No. 324 of 1978. 
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the intention of the partles ts a vital thing which is to be considered ін order 
to come to a finding as to whether а particular document had created a 
lease or a licence. | 

In the instant case, both the parties proceeded on the footing that the 
permission sought for and granted was for enjoyment of the Properties in 
question as a licensee on payment of licence fee, though it was loosely 
mentioned as rent, 

Admittedly the land on which the premises was constructed was the 
land of a local authority, namely, the Trustees for the Improvement of 
Calcutta, which gave a long lease to the Co-operative Society. After 
construction of the premises, the Co-operative Society allotted the flats to 
different allottees who became sub-lessees under the Society and there was 
a specific provision іп the deed of sub-lease that it cannot be sub-let or 
sub-leased or assigned unless specifically authorised b y the Society. In the 
instant case, such permission was sought for and was granted but fora 
limited period. That being so, tt appears that the Proviso(a) to section 1(3) 
of the West Bengal Premises T. «папсу Act, 1956 is applicable to the 
instant сазе. 

Cases referred to :— 


` (1) Clubwala у. Fide Hussain, AIR 1965 SC 610 
(2) Associated Hotels v. Kapoor, AIR 1959 SC 1262 
(3) B. M. Lall v. Dunlop Rubber Co., AIR 1968 SC 175 
(4) Bega Begam v. Abdul Ahad, AIR 1979 SC 272 
(5) Bhatta Co-op. Housing Society v. Patel, AIR 1953 SC 16 
(6) Konchada v. Gopinath, AIR 1968 SC 919 
(7) Clark v. Downes, (1931) 145 LT 20 
(8) Rudler v. Franks, (1947) I KB 530 
А. К. Motllal and Chandra Sekhar Das 
Saktinath Mukherjee, S. P. Roy Chowdhury 
and Jayanta Kumar Dasgupta ` 
The judgment of the Court was as follows :— 


Banerjee, J.: This appeal at the instance of the plaintiff arises out 
of a guit for declaration thas he is a tenant in respect of Suite No. 42 іп the 
ground floor of Block No. 4 at Premises No. 10, Galiff Street, Calcutta 
' under the defendantata monthly rent of Rs. 160/- and for permanent 
injunction restraining the defendant from interfering with peaceful 
possession of the plaintiff. In consequence of a suit, being Sult No. 2303 
of 1972 filed by the defendant before the 4th Judge, Small Causes Court 
the defendant got a decree against the plaintiff. Against the said order a 
revision application was-filed before this Court by tho plaintiff on which a 
Rule was obtained by him. But ultimately the said Rule waa discharged. 
It is stated that while discharging the Rule the Hon’ble Single Judgo left 
it cpen to the petitioner appellant herein to file a suit under section 49 of 


eee für Appellant 


es for Respondent 
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the Presidency Small Causes Court Act, if he is во advised. The suit out: 
of which this appeal arises was on the basis of the said leave granted by 
the Hon’ble Judge. 


2. The case made out by the plaintiff appellant is that оп or about 
166 of August 1967 the parties entered into an agreement whereby the 
defendant agreed to let eut to the plaintiff a flat, being Suite no. 42. In 
the said agreement it is provided that the plaintiff was to hold the said 


flat ав a monthly tenant Jor one year only commencing from the date of ^ 


the agreement and the tenant shall pay Re. 160/- per month as rent. It 
was also agreed that the tenant plaintiff shall not sublet or underlet the 
flat or any portion thereof and immediately on the expiry of one year 
from the date of agreement he will quit, vacate and deliver up the vacant 
possession to the defendant landlord. On the basis of the said agreement 
the plaintiff occupied the said flat. It is alleged that between the parties 
the tenancy will continue even after one year is elapsed and it will be 
governed by the West Bengal Premises Tenancy Act, 1956. It is alleged 
in the plant that after expiry of one year as stipulated in the original agree- 
ment, the term of one year was extended from time to time. It is stated 
by the plaintiff that he is а tenant under the West Bengal Premises Tenancy 
Act, which, however, was denied by the defendant. 14 is stated by the 
defendant in the written statement that the plaintiff was a licensee for one 
year as asked for and the defendant has no right to let out the premises in 
question without permission of the Co-operative Society which was a 
tenant under the Calcutta Improvement Trust and the plaintiff was only 
a licensee under the sub-tenant, that is, the defendant in tbe suit. It is 
stated that the defendant has no right to sublet the premises in question 
without specific permission of the Co-operative Society. The said permis- 
sion was sought for and granted only for one year and the said permission 
wag extened on the specific letter of request being made Бу the plaintiff 
for such permission which was sgain extended for another year. But in 
spite of expiry of the said year the plaintiff failed and neglected to vacate 
the premises and as such a suit was filed under section 41 of the Presidency 
Small Causes Court Act and a decree was obtained which was to be 
executed. But in the meantime the plaintiff has filed the suit out of which 
the prasent appeal has arisen. ` 


е7 


3. The only question for our consideration is whether in view of 
the documents exccuted between the parties aud letters addressed, the 
demise of the premises is а licence ora lease. Tt must be made clear that 
the documents executed between the parties specifically mentioned the 
relationship between the parties я: landlord and tenant. Rent was 
specifically reserved . It has also been pointed out in the recital that the 
permission was teken from the Co-operative Society for one year and 
therefore, it was within the knowledge of both the parties that the premises 
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cannot be let out without the permission of the Co-operative Society who 
is a tenant under Calcutta the Improvement Trust. 


4. Mr. -Motilal appearing for the appellant referred to various 
judgments of the Supreme Court reported in (1) AIR 1965 SC. 610, 
(2) AIR 1959 SC 1262, (3) AIR 1968 SC 175 and (4) AIR 1979 SC 272. 
Mr. Saktinath Mukherjee appearing for the respondent relied upon the 
Supreme Court decisions reported in (5) AIR 1953 SC 16 (2) and AIR 1959 
SC, 1262 and wanted to apply principles laid down therein to the facts of 
this cage. In the cases reported in AIR 1965 SC 610 and AIR 1959 SC, 1262 
the Supreme Court laid down a distinction between the lease and licence. 
It has been made clear in the said judgments that the documents will have 
to be considered as well as the intention of the parties whether they want 
to create a lease or licence. Mr. Motilal contended that if the term of the 
lease is unambiguous. Court cannot ge behind the terms of the lease to 
find out the intention of the parties. In our opinion, as we read the 
judgment, of the Supreme Court it cannot be said that the intention of 
the parties cannot be gone into even if the terms of the deed are not 
ambiguous. In the background of this case it appears to us that id is 
always necessary to go into the question and find out whaé was the 
intention of the parties by which $he plaintiff came into possession of the 
property. It is clear from the documents and lettera addressed by the 
plaintiff to the defendant that the plaintiff was in dire necessity of some 
accommodation. The defandant had in his possession а flat аз a tenant 
under the Co-operative Society. It was not possible at that point of time 
for the defendant to occupy the fiat. Не applied before the Co-operative 
Society, tenant under the Calcutta Improvement Trust to give him 
permission to sublet the premises. Permission was granted for one year 
and thereafter reciting all these facts in the document itselfa tenancy was 
created for one year only, But Mr. Motilal contended that the document 
speaks of landlord and tenant and rent ів reserved. Therefore, this is a 
tenancy agreement and we need not go into the other question аф all. 
If itisatenancy agreement under the West Bengal Premises Tenancy 
Act, he cannot be evicted unless section 13 of the said Act comes into 
the ald of the defendant. In our opinion, as the Supreme Court has 
said, the word ‘rent’ may be loosely used in respect of stall holder whe is 
a licensee, But that word will not make any difference in nature of the 
holding under a particular person. In the present case as we have seen 
the permission was taken by tho sub-tenant from the tenant Co-operative 
Society for letting out the property for one year. After expiry of one 
year the plaintiff applied to the defendant for permission to continue for 
sometime more. Again the permission was obtained by the defendant from 
the Co-operative Society. But thereafter, after lapee of one year the 
plaintiff did not vacate and wanted to continue till he gets another accom- 
modation. Taking all these letters into consideration i$ із quite clear to 
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ug that whad was applied for was licence to stay ; but for this the plain- 
tiff’s stay in the house would have been illegal. Moreover, in a case 
reported in (6) AIR 1968 SC 919 it has been held by the Supreme Court 
that intention of the parties mus? be considered in order to show whether 
the parties intended бо create a lease or licence. In the lease while Jegal 
possession of the owner is transferred, in the licence legal possession 
continues, buf for the permission ganted by the owner the possession of 
of the plaintiff would be unlawful. In eur opinion, this case supports the 
contention of Mr. Saktinath Mukherjee that tbe intention of the parties 
18 the vital thing which is to be considered to come to а finding whether а 
particular document creates a lease or a licence. 


5. Mr. Mukherjee further contended that the West Bengal Premiacs 
Tenancy Act із notapplicable in the faots of this саве іп view of section 
1 (3) proviso. Ia our opinion similar provision was relied upon in the 
Supreme Court decision, as reported in А.Т.К. 1953 S.C. 16. In the said 
case the Supreme Court was considering section 4(1) of the Bombay Act, 
57 of 1947. In paragraph 9 of the said judgment the Hon'ble Supreme 
Court held as follows :— 

"The main controversy between the parties ів аз to whether the 
Act applies to the demised premises. The solution of that controversy 
depends upon a true construction of sec. 4(1) of the Bombay Act, 57 of 
1947, which runs as foilows : 

"4 (1). This Act shall not apply to any premises belonging to 
the Government ora local autbority or apply as against the Govern- 
ment to any tenanoy or other like relationship created by a grant from 
the Government, in respeet of premises taken on lease or requisitioned 
by the Governmont, but it shall apply in respect of premises let to the 
Government ог а local authority.” 

It is clear that the above sub-section has three parts, namely— 

(1) This Act shall not apply to premises belonging to the Govern- 
ment or a local authority. : 

(2) This Act shall not apply as against the Government to any 
tenancy or other like relationship created by grant from the Govern- 
mepíinrespect of premises taken on lease or requisitioned by the 
Government. 

(3) This Ас shall apply in respect of premises let out to the 
Government ora local authority." 

The contention of the appellant Society Is that the demised premises 
belongsd to the Trustees for the Improvement of the City of Bombay and 
now belong to the Bombay Municipali$y both of which bodies are local 
authorities and, therefore, the Act does not apply to the demised premises. 
Learned counsel for the respondent, however, urges that the object of the 
, Act, ag recited it the preamble is, inter alia, to control rent. It follows, 
therefore, that the object of the legislation was that she provisions of the 
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Act would be applicable only as between the landlord and tenant. Section 
4(1) provides for an exemption from or oxception to that general object. 
The purpose of the first two parts of S. 4(1) isto exempt two cases of 
relationship of landlord and. tenant from the operation of the Act, 
namely, (1) where the Government or a lócal authority lets out premises 
belonging to it, and (2) where the Government leta out premises taken 
on lease or requisitioned by it. I$ will be observed that tho sscond part of 
в. 4(1) quite clearly exempts “any tenancy other like relationship" created 
by the Government but the first part makes on reference to any tenancy 
or other like relationship at all but exempts the premises belonging to the 
Government or a local authority. If the intention of the first part were as 
formulated in item (1), then the first part of S. 4(1) like the second part, 
would have run thus : 

This Act shall not apply to any tenancy or other like relationship 
created: by Government or local authority in respect or premises belonging 
toit. The Legislature was familiar with this form of expression, for it 
adopted it in the second part and yet it did not use that form in tho first 
part. The conclusion is, therefore, irresistible that the Legislature did пой 
by the first par$ intended to exempt the relationship of landlord and tenant 
but intended to confer on (ће premises belonging to Government an 
immunity from the operation of the Ас... :..... 

(11) It is said that if the first part of the section is so construed as 
to exempt the premises from the operation of the Act, not only as 
between the Government ora local authority on she one hand and its 
lessee on the other but also as between that lessee and his sub-tenant then 
the whole purpose of the Act will be frustrated, for it is well known that 
most of the lands in Greater Bombay belong to the Government ог one 
or other local authority, e. g., Bombay Port Trust and Bombay Munici- 
pality and the greater number of tenants wil not be able to avail 
themselves of the benefit and protection of the Act. In the first place, 
the preamble to the Act clearly shows that the object of the Act was to 
consolidate the law relating to the control of rents and repairs of certain 
premises and not of all premises. The Legislature may well have thought 
shat an immunity given to premises, belonging to the Government or а 
local authority will facilitate the speedy development of its lands by 
inducing lessees to take up building leases on terms advantageous to tho 
Government or a local authority. Further as pointed out by Romer L. J. in 
(7) Clark y. Downes, (1931) 145 LT 20, which case was approved by Lord 

Gddard, С. J. in (8) Rudler v. Franks, (1947) I. К. B. 530, such immunity 
will incraase the value of the right of reversion belonging to the Govern- 
ment of a local authority. The fact that the Government or a local 
authority may be trusted to act fairly and reasonably may have induced 
the Legislature all the more readily to give such immunity to premises be- 
longing to the Goverament өг a local authority but it cannot be overlooked 
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| that the primary object of giving this, immunity was to protect the 
interests of the Government or a local authority. This protection requires 


that the immunity should be held to attach to the premises itself and the, 
benefit of it should be available not only to the lessee deriving title from: 


it. If the benefit of the immunity was given only to the Government or 
а local authority and not to its lessee as suggested by learned oouasel for 
the respondent and the Act applied to the Premises as against the lessee, 
then it must follow that under в. 15 of the Act it will not be lawful for 
the lessee to sublet the premises or any part of it. If such wero the 
consequences, nobody will take a building lease from the Government or 
а local authority and the immunity given to the Government or a local 
authority will for all practical purposes and'in во far as any rate as the 
building leases are concerned, be wholly illusory and worthless and the 


underlying purpose for bestowing such immunity will be rendered wholly, 
ineffective. Iu our opinion, therefore, the consideration of the protection 


of the interests of the sub-tenants ín premises belonging to the Govern- ( 


mentor а local authority cannot override the plain meaning of the 
preamble ог the first part of See. 4(1) and frustrate the real purpose of 
protecting and furthering tho interests of the Government ora local 
authority by conferring on its property as immunity from the operation of 
the Act.,’ 

6. In our opinion, the same principle can be Dd also in the 
West Bengal Premises Tenancy Act in view of section 3(1) of the proviso, 
In our opinion, in the facts of the present case what was transferred to the 


defendant was a right of enjoyment being always with the plainuff, on 


payment of some fees, that is, Rs. 160/- said to be rent which ів loosely , 


used for licence fee. Mr. Motilal, however, contended that the terms of . 


the deed are all terms of tenancy and no question arises that any licence 


was granted. In our opinion, if in the letters written by the plaintiff for 


permission to stay he is stated as a tenant, such question would not have 
arisen at all. Therefore, in our opinion it.can be safely concluded that 


both the parties proceeded on the footing that permission was granted of | 
the enjoymont of the property asa licensee on payment of licence fee, . 


though it is stated to be rent as has been loosely used. 
7. There is another fact which must’ be held that West Bengal Pre- 


mises Tenancy Act does not apply in respect of the property of which the . 
tenant was the Co-operative Society and the lessor was the Calcutta Improve- ` 


ment Trust. Admittedly the land on which the premises was constructed 


was the land of thé local authority, that is, the Trustees of the Calcutta. 


Improvement Trust which gave a lease to. the. Co- -operative Society for а, 
term of 99 years. The Co-opsrative Society ‘alloited different flats , 


constructed by the Society to the different. allottees who were the sub- 


lessees under the tenant and that there was specific’ provision in the deed 


of sub-loase that i$ cannot be sublet or aubleased or assigned "unless f 


a 


` 
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specifically authorised by the Co-operative Society. In the instant case 
as wo have already sald permission was sought for and it was granted but 
for a limited period. We-are, therefore, of opinion that section 1(3) of 
proviso of the West Bengal Premises Tenancy ‘Act is applicable in the 
facts of thia case in respect of the premises. 

8. Itisalso argued by Mr. Motilal in reply to Mr. Mukherjee's 
argument that if West Banga! Premises Tenancy Act does not apply the 
Transfer of Property Aot is applicable. In view of the fact that we have 
already held that the case was not made out in the plaint and more so, 
we have already held thatit is an agreement for licence on permission 
being obtained from tha Co-operative society, weare not called upon to 
decide this question at all in this case. . 

We, therefore, dismiss this appeal, 

There will be no order as to costs. 

Let the opsration of this order and execution of the decree be stayed 
for three months from today. 

` Ray. J.1 I agree. 

P.R. 


$ 
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[ ORDINARY ORIGINAL CIVIL JURISDICTION ] 


Before Hon'ble Mrs. Pratibha Bonnerjea 
Decision; June 20, 1980 


Bharat Barrel and Drum MFG. Co. (P) Ltd, — ......... Petitioner 
t Versus > 
Indian Oil Corporation and Anr. = у ен Respondents* 


Arbitration—Reference—Claim based on по dispute in existence — 
Proceeding on.reference to arbitration— Counter claim made in such 
proceeding—Such claim not being put forward previously—Whether such 
claim is made with jurisdiction ? 

A counter-claim in a Reference is a cross-claim analogous to 
making a counter-claim in a civil sult. Ifa counter-claim in a suit cannot 
be entertained unless there is a cause of actlon in existence, a cross-claim 
{а a Reference cannot be entertained by -an arbitrator unless there is a 
dispute in existence. The absence of a "dispute" regarding a "claim" 
means "complete absence of jurisdiction” of the arbitrator to try that 
matter. Accordingly, the counter-clsims in question in the instant case 
cannot be entertained by the arbitrator. B 

The Managing Director of respondent no. 1 had no authority to 
.direot arbitrator to consolidate the claim and the counter-claim and to 
proceed with the arbitration às purported ќо have been done by his 
letter dated 5.6.79. ~ 


~ Matter No. ?80 of 1979. 
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Cases referred to :— 
(1) Mathuradas Goverdhan Das v. Khushiram Benarshilal 53 
CWN 873 
(2) Jammu Forest Co. v. State of J. & K., AIR 1968 J. & К. 86 
(3) Chappel v. North, (1891) 2 ОВ 2527 
(4) London and №. W. Rly. v. Billington, 1899 AC 79 
‚ (5) Lachminarain Jute Mfg. Co. v. Bangur Bros, AIR 1968 Cal 330 
(6) Union of India v. Birla Cotton Spinning & Weaving Mills, AIR 
1967 SC 688 É 
(7) Indian Oil Corporation v. The Industrial Gases, 
Unreported judgment of S K. Roy Chowdhury, J. delivered on 
. 14. 7..75) | 
(8) Russel у. Pellegrini, 119 ER 1144 
(9) Weall v. James, 68 LT 54 , 
(10) R. N. Jhunjhunwala v- Alliance Jute Mills, 74 CWN 510 
(11) Unton of India v. Jainarain, AIR 1970 SC 753 
‚ (12) Union of India v. Raman Iron Foundry, AIR 1974 SC 1265 
(13) Balmukund у. Gopiram, 24 CWN 775 
Bhaskar Gupta and Pratap Chatterjee ` sem for Petitloner 
Gautam Chakraborty and Prodip Ghosh „.......Дог Respondents 

The judgment of the Court was as follows :— 

Undera written work order No. MM/36/133/77 dated 30.9.77 the 
petitioner agreed to manufacture drums for the respondent No. 1 on 
terms and conditions contained in the said document. The said work 
order contained an arbitration clause as follows :— 

'CL9:*'In case of any dispute or difference arising out of the 
contract, the matter shall be referred to the sole arbitration of an 
officer of the Corporation designated for the purpose by the Managing 
Director of the Corporation whose decision will be final and binding on 
both the parties,.. . 

2. Disputes апа differences having arisen between the parties, the 
petitioner, by its letter dated 30.1.79, addressed to the Managing Director 
of the Corporation, requested him to refer the disputes mentioned therein. 
The Managing Director, by his letter dated 22.3.79 appointed the respon- 
dent No. 2 ав the sole Arbitrator. The Arbitrator by his letter dated nil 
of April 1979 directed the parties to file the statement of claims and the 
counter statement within the time mentioned therein. Pursuant to the 
said direction the petitioner filed its statement of olaims on 18.5.79. The 
respondent No. 1 took several extensions for filing its counter statement. 
Ultimately by a letter dated 5.6.79. addressed to the Managing Director, 
the respondent No. 1 alleged that they had в counter claim against the 
petitioner and sought his permission to press that claim In the reference. 
The letter did not disclose any particulars of this alleged claim. The 
Managing Director was requested to advise the respondent No. 2 to 


p 
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consolidate the claims of both ihe parties and to adjudicate upon the eame. 

The Managing Director, by his letter dated 5.6.79, allowed the respondent 

No. 1 to press the alleged counter claim and advised the respondent 

No. 2 ав follows :— 

E “The learned Sole Arbitrator is hereby empowered to consolidate 
the claims of both the claimants and the respondents to adjudicate the 
the dispute of the parties and give his award.” 

Copies of this letter were duly sent to tho respondent No. 2 and 
the petitioner. 

The respondent No. 1 thereaftar filed its counter statement on 8.6.79 
claiming Rs. 9, 51,885.55 by’ way of counter calims. By a letter dated 
11. 7. 79, the respondent No. 1 requested the respondent No. 2 to allow 
‘it to file a rejoinder by 6.8. 79 but in the meantime the respondent No. 
2 fixed the date of hearing on 30. 7. 79. 

‚Оп 30. 7. 79, the present application under section 33 of the Arbi- 
tration Act was taken out. 

3. The Counsel for the petitioner . submitted that this alleged 
claim of the respondent No. 1 was never put forward nor any demand 
was ever made prior to the filing of this counter statement. Hence there was 
no occasion for the petitioner either to admit or to dispute this. alleged 
claim which was for the first time, brought to light by way of counter claim. 
There was no dispute їп existence when this counter claim was made and as 
such the arbitrator did not have the jurisdiction to entertain the same. 
He cited (1) Mathuradas Goverdhandas v. Khushiram Benarshilal 53 
CWN 873 where the Division Bench of this High Court beld :— 

“The jurisdiction of an arbitrator depends not upon {һе existence 
of aclaim or the accrual of a cause of action but upon the existence of 
a dispute and accordingly it is only the existence of a difference or 
dispute which confers jurisdiction upon a private forum to adjudicate 
upon that dispute. If there is no dispute, there can be no right to 
demand arbitration at all." . 

In (2) Jammu Forest Co. v. State of Jammu and Kashmir, AIR 

1968 J. & K. 86 at 88 it has been held: ^ 

'* A dispute before an arbitrator has been held to be analogous 
to & cause of action before a Civil Court." 

4. According to him a counter claim is a cross-claim and ie 
analogous to filing of a cross suit by the defendant dgainst the plaintiff. 
He relied on Order VIII, rule 6A(2) of the Code of Civil Procedure : — 

6A(2) -"Such counter-claim shall have the same effect as a cross 
suit so as to enable the court to pronounce a final Judgment in the 
same suit, both on the oiginal claim and on the counter«claim." 

Uader the English Law a counter claim Їз regarded as a cross suit. 
In Russel on Arbitration, 19th Edn. page 178, the position has been 

clarifled as follows : . 
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“The delivery of a counter-clalm is commencing & legal proceeding 
within the meaning of section as much as the issue ofa writ and when 
the subject of the counter-claim is one which it has been agreed to 
refer, a stay may be applied for by the other party -provided that he 
has not taken any step in the proceeding after delivery of the counter 
claim.” 

` In (3) Chappel у. North, (1891) 2 О.В. 252 it was held at page 255 :— 

“But a counter-clalm із іп reality, nothing buta cross-action and 
therefore, I think we may assume that the delivery of a counter-claim 
ought to be considered as the commencement of a legal proceeding.” 

In that case stay was refused on the ground that the plaintiff had 
taken steps in the proceeding on the counter-ciaim. 

. Imust accept tho submission of the petitioner’s Counsel that a 
counter-claim in a civil suit is not a defence’ as submitted by the respon- 
dent’s Counsel but is a cross suit. If set off and counter claim are available 
to the respondent ín ап arbitration proceeding then these provisions will 
apply with all their legal consequences and a counter-claim in a reference 
must be regarded as a cross-claim. . - 

5. The next point to be considered is whether in в pending 
reference the arbitrator will have jurisdiction to entertain a counter-claim 
. and/or cross claim arising out of the same contract if there is no dispute 

in existence regarding the same. { 
If a suit is brought in respect of a matter covered by the arbitration | 
‚ agreement, no stay can be granted unless a dispute Is in existence regarding 
the claim in the suit. In (4) (1899) A. C. 79 (London and North Western 
Rly. v. Billington) there was an arbitration agreement between the parties 
to refer tho "reasonability of the charge" for the services to be rendered 
by the plaintiff to the defendant. The defendant had accepted the service 
and made certain payments under protest on the ground that no charge 
was at all payable but did not raise any dispute regarding the ‘‘reasona- 
bility” of the demand. The plaintiff filed the suit and the defendant 
applied for stay, but stay was refused on the ground that there was no 
dispute in existence concerning the “‘reasonability’’ of the charges prior to 
the institution of the suit. In (5) AIR 1968 Cal 330 ( Lachminarain Jute 
Mfg. Co. v. Bangur Bros.) and (6) AIR 1967 SC 688 (Union of India v. 
Birla Cotton Spinning & Weaving Mills) it has been held that in order that 
an action may bo stayed for referring the same for arbitration there must 
' bean existing dispute by and between the parties. Ifthere is no dispute, 
there is nothing to refer and to arbitrate upon. 

6. Acounterclaim іп a reference is a cross claim analogous to 
making counter claim іп a civil suit. If a counter claim in a civil suit 
. cannot be entertained unless there is a'ceuse of action in existence a cross 
claim in a reference cannot be entertained by an arbitrator unless there:is . 
а dispute in existence. The Counsel for the respondent No. 1, however 
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atrongly contended that existence of a dispute would be immaterial in case 
of a counter claim in а reference, the only requirement would’ be that the 
counter claim should arise out of the same centract. He strongly relied 
‘on an unreported Judgment of S. К. Roy Chowdhury, J. deliverod on 
14 7.75 in (7) (Indian Oil Corporation v. The Indastríal Gases} where the 
learned Judge held :— t A 
s “In my view, it is clearly’ within the jurisdiction of the Arbitrator 
umpire to consider the counter claim made by the respondent if the 
same arises out of the вате eontract out of which the dispute arose 
and covered by the arbitration clause. I have gone through the 
counter claim as made eut in the counter statement filed by the 
respondent in the arbitration.... The counter claim clearly arises ouf 
of the same contract and are maintainable and within the umpires 
jurisdiction to entertain and go into the same.” 
7. Let us examine how far this case is an suthority on the poin? 
that a counter elaim can be entertained by an arbitrator even though thero 
. is no dispute in existence regarding the same, as submitted by the respons 
· dent’s Counsel. In this case the respondent made counter claims on the 
grounds that (1) they had overpaid the electricity charges under coercion, 
Q suffered loss or damages for stoppage of supply of electricity and/or 
for supply of lower capacity electricity by the petitioner and for (3) 
Damage for non-supply of cooling water by the petitioner etc. All these 
claims were arising out of the same contract. Regarding the counter claim 
No. 1 а dispute was already in existence as will appear from the Judgmen?. 
"In the meantime a dispute also- arose between tho petitioner and the 
zespondent ав to the rate of electricity supplied by the petitioner. to tha 
respondens pursuant to the agreement as modified.” There is no indication 
, in the Judgment whether there were disputes in existence regarding tho 
' counter claim Nos. (2) and (3). The petitioner had taken objection 
regarding these counter claims en the following grounds :—  ' 
| (1) Counter-claim is unconnected with the two disputes. 
(2) It is contrary to the agreement between the parties. 
Hence it would be seen that-the point raised [n the Present application 
was not raised before Roy Chowdhury, J. or before the Arbitrator in that 
' reference. The learned Judge came to the conclusion tet out above on 
г the facts of the case before him relying on (8) Russel ү. Pellegrini, 119 
' E. R. 1144, (9)-Weail v. James, 68 L.T. 54 (10) R. N. Jhunjhunwala & 
Со. v. Alliance Jute Mill, 74 C. W. М. 510 (11) Union of India v. Jatnarain 
' Mishra, AIR 1970 SC 753 and (12) Unton of India v. Raman Iron Foundry, 
* AIR 1974 SC 1265, and further held :— | i 
: “Therefore it is quite clear and well settled that the umpire has 
not only the jurisdiction but also has the duty to entertain the counter 
claim of the respondent, having arisen outof the same transaction 
* ` either asset off/'or as a defence tothe claim of the petitioner and 
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considering the mutual claims of the parties to the reference and 
the award to be made adjudicating the respective clalms against each 
other in the reference". 

8. Let us now seo whether any of the cases mentioned above 
supports the submission of the respondent’s Counsel by deciding the 
роїп$ raised before me. In Russel v. Pellegrini, 119 ER 1144 the plaintiff 
filed a suit for recovery of monthly hire due under a charter-party agree- 
ment which contained an arbitration clause for referring the disputes 
arising out of the contract to arbitration. Pellegrini also claimed damage 
from Russe! on the ground that the ship was nol seaworthy aad brought 
an action. Thereafter Russel proceeded against Pellegrini under Bankrupt 
Law Consolidation Act, 1849. Pellegrini “demanded arbitration from 
Russel regarding these disputes arising out of the contract but Russel did 
not respond. Thereafter an application was taken out by Pellegrini for 
stay of the proceeding. Lord Campbell, C. J., held :— 


“Now I think that both the demand for the monthly hire and the 
cross claim for damages arose out of ће contract and are matters 
referable within the agreement and therefore we have power to stay 

the action if satisfied that it ought-to stay." 


9. Coleridge & Erle, JJ. while agreeing with Campbell, C.J. 
expressly held that thera were serious disputes in existence regarding the 
respective claims. In Weall v. James, 68 L. Т. 54 the plaintiff brought 
an action against the defendants who were partners of а firm. The first 
defendant madea counter claim in the written statement whereas the 
defendant No. 2 submitted to a consent decree. Subsequently by consent 
all disputes in the pending suit were referred to arbitration and an award 
was made in favour of the defendant No. lon the basis of his counter 
claim. This. award was challenged on soveral grounds but the award was 
upheld. In this case the entire dispute in suit was referred to arbitration 
by an express agreement covering the dispute regarding the counter claim. 
Hence Arbitrator had the jurisdiction to entertain this claim. 


10. In А.І. R. 1970 S. C. 753 (Union of India v. Jainarain Mishra} ` 


there was a contract between the parties cantaining an arbitration clause. 
Disputes having arisen between the parties, the respondent referred to the 
arbitration 29 items of claims and the appellant also made a counter claim 
and an award was made followed by a decree. An appeal was preferred 
and the High Court allowed the appeal and set aside the award on the 
ground that the award was uncertain and vague. The appellant moved 
the Supreme Court which allowed the appeal holding that the Award was 
not vague or uncertain. In 74 С. W. N. 510 (R. N. Jhunjhunwalla & 
Co. v. Alliance Jute Mills Co.) there was a contract between the parties for 
‚ delivery of goods by four instalments with an express stipulation that 


each delivery to be treated ag а separate contract. There was a clause for 
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referring the disputes to the arbitration of the Bengal Chamber of Com- 
merce & Induetry. The disputes having arisen between the parties the 
claimant made one reference regarding the disputes arising out of the said 
four deliveries. : The appellant also made one counter claim arising out of 
four deliveries. An Award was made in favour of the respondent. The 
appellant applied for setting aside the Award which was dismissed by order 
dated 4. 8.66 aganist which this appeal was preferred. On behalf of the 
appellant it was submitted that the Arbitrators ought to have treated 
the four deliveries as four separate contracts and should have directed for 
four réferences in accordance of the Rules of Bengal Chamber of Com- 
merce end in not doing so, the Arbitrators misconducted themselves. The 
Appeal Court observed that the Appellant himself had made one counter 
claim in respect of all four delivery instead of making four references and 

` &s such he was not entitled to challenge the jurisdiction of the arbitrator 
on the ground agitated before the Appeal Court. The conduct of the 
arbitrator may amount to a mero irregularity” without any miscarriage of 

` justice and as such’ the -award waa not liable to be challenged on thai 
ground. .In AIR 1974 SC 1265 (Union of India v. Raman Iron Foundry) 
there were mutual claims for damages arising out of the same contract 
and claim and counter claim were pending before the Arbitrator. ` It is 
clear from the J udgment that disputes regarding the claim and the counter 
claim were already in existence &з will appear from page 1267, para- 
graph 2: 

— s “The performance of this contract ran into difficulties and a 
dispute arose between the parties giving rise to claims by either party 
against the other.” 

11. In this case, the Supreme Court- held that during the pendency 
of the reference the appellant was not entitled to withhold payment due to 
the respondent under other contracta and to appropriate the same towards 
alleged damages claimod in the reference; The order of injunetion passed 
by the Trial Court restraining the respondent from doing so was held to 
be fully justified. In all the cases relied on by Mr. Justice Roy 
Chowdhury the disputes were in existence and in none of the caseg 
referred to above, the question raised. before me was considered. It is 
true that the judgment of Roy Chowdhury, J. does not indicate existence 
of any dispute regarding counter claims Nos. (2) and (3). It may be 
said that this will go to show that a counter élaim arising oul of the 
same centract, without having any dispute in existence can be referred 
to arbitration. But then the submission that a counter olaim 
cannot be maintained without having a dispute in existence 
was never made before the learned Judge and he was not 
called upon to deoide that point. Hence all these cases are clerly 
distinguishable from the facts of the present cases, considering the issue 
raised before me, I find that none of the cases relied on by the respondent’s 
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Counsel is helping the respondent or has any application on the 
facts of this case. | ' 

12. Then what will be the fate of this counter claim ? The petitioner's 
Counsel submitted that this may be the subject matter of a fresh reference. 
He relied on (13) Balmukund Rula v. Gopiram Bhotica, 24 CWN 775 in 
support of his contention that there might be successive references im. 
respect of different disputes arising out of the same contract at ‘different 
stages. Itistrue that if mutual claims could be decided in one reference, 
that would save money, time ,energy and trouble for both the parties. I 
am fully aware of the facts that a seperate reference will mean incon- 
venience for the parties, further expences and delay but then law of 
the land has to bs followed. Absence of a “dispute” regarding а "claim" | 
means “complete absence of jurisdiction” of the arbitrator to try that 
matter. Іа the premises, I hold that the counter claims in question cannot | 
be entertained by the arbitrator. I further hold that the Managing Director 
of the respondent No.1 had no authority to direct the arbitrator to 
consolidate the claim and , the counter claim and to proceed with the. 
arbitration as purported to have been done by hls letter dated 5,6,79. In 
the premises there will be orders in terms of prayers (b), (c), (d) and (e):. 
Cost in the arbitration proceeding. 

S. N. R. 


—— р 


{ CIVIL APPELLATE JURISDICTION ] 
‚ Before Mr. Justice Anil Kumar Sen and Mr. Justice 
| Bhabes Chandra Chakravarti i 
Decision: July 15, 1980 


\ 


Upendra Nath Ganguly ПОЕ (Piff.) Appellant . 


2 Versus 

Smt. Jayanti Mukherjee 89 (Deft.) Respondent* 

Civil Procedure Code (Act V of 1908), Sec. 144 —Second application’ 
for restitution of possesslon, whether barred by res:judicata, when first’ 
application had been disposed of as not pressed— Exparte decree set aside 
in a proceeding under Or. 9 r. 13 оп consent— Yo invoke S. 144, whether 
the order setting aside decree should be passéd on contest and on merits only.' 

Tho appellant filed an ejectment suit against the respondent (tenant) : 
and obtained an exparte decree. Thereafter, the appellant in execution 
of the said exparte decree recovered possession of the suit premises. The 
respondent filed ап application under Or. 9, rule 13 of the Code of Civil ' 
Procedure for setting aside the said exparte decree which gave risc to a 
miscellaneous case which was allowed by consent of parties and conse- ’ 
quently the suit was restored to original file and number after setting ` 

F.M. A. No, 330 of 1980 with Civil Rule No. 1181 (M) of 1980 


\ 
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. aside the exparte decree. Thereafter, the Respondent filed an application 
, under Section 144 of the Code for restitution -of posseasion of the suit 
Premises. The appellant also filed an application under Section 151 of 
the Code for setting aside the consent order allowing the said Misz. Case. 
Neither party pressed their respective applications and a joint application 
was filed in that respect, whereupon the said two applications weredismiss- 
ed for non-prosecution. The said joint petition indicates that the parties 
agreed that the suit would be posted for final hearing at an early date. 
Thereafter, another applieation under Section 144 of the Code waa filed 
by the defendent-respondent alleging that the plaintiff continued to adopt 
successive dilatory methods for putting off the hearing of the 
suit while the defondant was being kept out of possession of the sult 
premises and was obliged to make deposits of rent with the Rent 
Controller in order to avoid prooceding under Section 17(3) of the West 
Bengal Premises Tenancy Act. The trial Court accepted the tenan)'g 
version and found that the conduot of the plaintiff wag not a$ all bona fide 
and that she was purposefully delaying and protracting the litigation. ' 
A plea was, however, taken on behalf of the plaintiff that the second 
application under Section 144 of the Code waa barred by resjudicata. 

- The trial Court rejected the said plea of the plaintiff and allowed the 
second application of the tenant under Section 144 directing ‘restitution as 
prayed for. Hence the present appeal by the plaintiff-landlord. 

HELD: The order allowing the disposal of the miscellaneous case 
under Or. 9, rule 13 of the Code clearly Indicates that the suit was to be 
restored to file and that the exparte decree was to be set aside. There [s 
nothing in section 144 of the Code which provides that in order to invoke that 
Section И is necessary that the order must be passed on merits and on 
contest. What is important 10) see is whether the order, namely, the 
exparte decree in the present case, was set aside or not. There is no 
dispute that the exparte decree had been set aside and the suit had been 
restored to file. n 

It appears from the records that the plaintiff appellant after having. 
obtained a consent to the earlier application under section 144 of the Code 
being mot pressed on the clear understanding that the sult would be 
posted for hearing at an early date, started taking dilatory metheds in 
order to delay the hearing of the sult. In such a state of things, the trial court 
was quite justified in holding that the tenant-defendant was entitled to renew 
her prayer for restitution of possession by filing a second application under 
section 144 of the Code. The circumstances of the present case had 
entitled her to obtain an order in her favour. That being the position, there їз 
nothing to interfere with the order Impugned. 

Prafulla Kumar Chatterjée ( Sr.) and | 
Narayan Chandra Poddar - ' Es Non +... Sor Appellant 
«Kamal Krishna Chakraborty 7 2... for Respondent 
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The judgment of the Court was as follows : — T = 
- Chakravortl, Ј.: This a landlord’s ‘appeal against’ an. order dated 
September | 13, “1979, passed in Misc. Case No. 1175/79 -arising out of 
' Ejectment Suit no. “1568/72 of the City Civil, Court at Calcutta... 9. > + 
SEE a The basic facts leading to the impugned order are not very much 
in | dispute. The plaintiff. appellant instituted the, aforesaid :ejectment suit 
agains! the defendant: respondent for eviction ; cand. obtained. an. exparte 
“decree, on ‘November 5, 1973. "Thereafter, the. plaintiff by. execution. оѓ the 
` decree “recovered possession of. 'the.. suit . premises by breaking- open the. 
‘lock. ` The- articles belonging to the defendant- respondent were kept in 
the ‘custody of. the plaintiff-appollant. The defendani, -however, filed an 
application under Order 9, Rule 13 of the Code of Civil Procedure: for 
getting aside the ex-parte ‘decree . Which was registered as, Misc. Case по. 
239/74. , This miscellaneous саве, was ‘disposed of Ъу an order dated July 
19, 71975. By consent of the. parties; and. оп, payment . of costs. the 
Miscellaneous Case was allowed ‘and the suit was, restored. to: its. original 
file and number after setting aside ‘the. exparta; decree dated -November. 5, 
1973. Thereafter, the defendant- tenant filed.an application, under. section | 
144 ‘of the “Code for restitution of possession. . This application. was ` 
registered as Mise. Case No. 550/77. The plaintiff- “appellant ‘also filed an 
‘Application under section 151, of the, Code for, setting | “aside tke consent 
‘order allowing the Miscellaneous Caso under Order 9, Rule 13. of the Code. 
Both these matters ¢ came to be “heard, on , May 27, 1978, (It appears from 
К ihe ‘order of that date that neither. party pressed. their respective petitions 
А ‘and filed а joint application іп that behalf, ‘On the, basis of the joint 
. application the Miscellaneous Case as also the petition . „under, section. 151 
of the Code were dismissed for , non-prosecütion. Tho, joint ‘petition 
indicates ‘that i the patties agreed that the вой ‘be posted for, final bearing at 
an early date. Thereafter, another. application | under section .144 of the 
Code was ‘filed by, the defendant.respondent, alleging - that the plaintiff was 
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noi at all interested in early hearing and dioi of the suit but continued 2 


fo adopt. dilatory ; methods by making belated prayers for locel ‘Inspection, 
amendment! of. ilie plaint ; and taking matters to the ‘High Court on flimsy, ` 
grounds and 80 on while the defendant being. Кері out of possession, was 

obliged, to continue. to deposit ‘the Tent for the premises in order to avoid 

a, proccading i under section 17(3) of the West Bengal Premises Тепапсу Act. 
found ав а fact that the conduct of tho plaintiff was not, ‘bona fide and, 

i that she was purposefully delaying’ and protracting the, litigation. A plea, 
Was ta taken on behalf of the plaintiff-appellant that the second application, 
under Séetlon 144 of the Code was barred by tes-judicata, - The learned 
Judge rejected the plea and allowed ‘the. ‘application ‹ of the ‘tenant directing 
restitution as prayed for. Being aggrieved, the plaintiff- landlord has ` 
prefeired ti the present appeal. "orc gad gees. 

be ` 
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3. Ths learned Judge accepted the tenant-defendant’s yersion. and he, 
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4. Mr. Chatterjee appearing in support of the appeal contended 
that Section 144.ofithe:Codeis not really attracted’ to this, case in so far 
asthe order setting aside the .exparte decree was not an order made on 
contest and after hearing the “parties. His contention is that, since that 
was not.amorder made on consent, there was really no variation. of ¢ho 
decree and the decree could not be said:to have been vacated by an order 
of the court." We are, however, unable to accept the: contention of Mr. 
Chatterjee in this régard: The order allowing the‘application under Order 
9;Rule 13 of the Code clearly states that ‘the 'suit was restored to йв 
original file and number and that-the exparte.order wag set aside. There: 
is: nothing in Section 144 of the Code which:says that in-order to invoke: 
the said section it is necessary that the order' must. be passed.on merits 
and om contest. What is important to see is whether the order, namely, . 
the exparte decree in this case, was set-aside or not. There can be no 
dispute that tho decreó was-set aside and the suit was restored to file. 

5. Mr. Chatterjee next wanted to: argue that the ‘application under . 
Order 9 Rule 13 of the Code was primarily based: ‘ena plea that summons 
had not been served. He wanted us to go through’ the erder-sheet 
to show. that: the summons had really been served.’ We think the matter 
is no longer open' to the plaintiff-appellant to contend that there was no 
merit Їп the application under. Order 9 ‘Rule 13 С. Р. Code. The matter is 
concluded ‘by the order ран їп the Misssilensqus сше under Order 9 
Rule .13 of. the Code; 
^^ 46. Having perused the. devan records and sive heard the азоб 
Advocate for the appellant, we are satisfied that the plaintiff after having. 
obtained:a consent to the earlier application under Section" 144 of the 
Code being not pressed on the clear understanding that the suit would be 
posted for hearing st an early. date, started’ taking dilatory. methods in 
order to delay the proceeding. Іа this state of things the learned. Judge їп 
the trial court. was justified in: holding that the tenant-defendant wae 
entitled to renew the.prayer for ‘restitution. by filing a second application) 
under Section 144 of the Code: The ‘circumstances entitled her to an 
order in her favour. In that view. of the: matter, we find mong to ние 
with the order impugned: . С 3 

ı -The appeal’ ени Ме fails -and is dismissed. The Rule is- cian 
discharged. There willbe по order for costs either in the appeal or in thoi 
rule. Preparation of a'formal decree in the appeal is one with. Let 
the order be communicated to the couro below forthwith. 

Sen, J.:I agree. . i e AT G i 

N. €. S. Se stent : ; К 


488. Тарап Kumar Jana у. Caleutta Telephones -~ [1980 (2)CLJ 


[ CIVIL APPELLATE JURISDICTION ] 
Before, Mr. Amarendra Nath Sen, Chief Justice and 
Mr. Justice Murari Mohan Duti 
Decision: September 24, 1980 
Tapan Kumar Jana — — — — hag we vs Appellant 
Versus 

General Manager, Calcutta Telephones & Ors. ...... Respondents* 

Industrial Disputes Act (14 of 1947), Sec. 2 — Clauses (j), (в) & (оо)— 
Calcutta Telephones — An industry ?— Casual labour employed by Calcutta 
Telephones — Whether appellant, a casual labourer, a workman ?— 
Retrenchment — Legislative intent — Termination of service of appellant, 
whether amounts to ‘retrenchment’ — Prayers in writ petition — Alternative 
remedy. ' 
The points for determination are :— 

(1) Whether the Calcutta Telephones ів an industry as defined in 
section 2 (j) of the Industrial Disputes Act ; 

(2) Whether the appellant being a casual labourer was a “workman” 
under section 2 (в) of the said Act; and 

(3) Whether the termination of service of the appellant amounted 
to “retrenchment” within the meaning of section 2 (oo) of the said Act. 

HELD: The definition of “industry” as contained in sec. 2 (j) of the 
Act is very wide and covers a large area. In considering whether the 
Calcutta Telephones ts an industry or not, it will be partinent to refer to 
the definition of “public utility service" as contained in section 2(n) of 
the Act. 

The Calcutta Telephones із an industry whithin the meaning of 
section 2 (j) of the Act. i 

The term ‘workmaw has been defined in sec. 2 (s) of the Act. The 
definition has not provided for exclusion of a casual labourer from the 
category of “workman”? nor has it laid down that only the permanent 
employees ef an industry will be workmen, True it ts that certain employees 
have been excluded from the operation of the definition of ‘workmen’, but 
such exceptions also do not include casual labourers. The primary 
condition that has to be fulfilled by an employee to bring him within 
the definition of ‘workman’ is that he must be employed in an industry for 
hire or reward. The concept of permanent employment is not the only 
criterion of the definition of the term ‘workman’. any employee who 
satisfies the primary condition stated above and who does not come within 
the exceptions contained in the definition will be a workman. If a casual 
labourer is employed іп an industry for hire or reward, he will be a 
‘workman’ within the meaning of section 2(s). There is nothing in the 
definition of the term ‘workman’ which excludes a casual labourer. On the 
contrary, Sec. 23C of the Act gives a sufficlent Indication that a badli 

F.M.A.T..No. 3348 of 1979 
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werkman or a casual workman isa workman when it excludes them from 
the right to compensation for lay-off. That being the position, the appellant 
ds to be regarded as a workman. І М 

The definition of the term “retrenchment” in Section 2 (оо) of the 
Act is very wide. It includes all kinds of termination of service for any 
reason whatsoever except those which are specifically excluded by the 
definition. “Termination of service" means ceasation of relationship of 
master and servant between the employer and the workman concerned. 
Thers is such relationship between the employer and his casual labourers 
and it continues so long as the particular works for which they are employed 
are not completed. As soon as the works are done or completed their 
services come to an end, that is, there їз  ceasation of the relationship of 
master and servant and, consequently, automatic termination of services. 
"The reason for such termination is the completion of the works. The 
definttlan of the word ‘retrenchment’ being very wide—termination for 
апу reasan whatsoever—abvlously Includes within it termination of the 
service of a casual labourer on the completion of a specific work. The 
' legislature has, In defining “retrenchment”, excluded from the scope of the 
de finition, the four cases of termination as mentioned therein, and barring 
those four cases, it will be nelther proper nor permissible under the rules 
of interpretation not to give effect to, the definition to termination of the 
service of a workman for any reason whatsoever. If an employee is а 
workman and his service is terminated, such termination will be retrench- 
ment, no matter for what reasons there has been such termination, unless 


his case comes under any one of the four cases excluded from the de finition 
of “retrenchment.” Ж 


There ts obvious reason for the legislature for giving the definition 
of the word ‘retrenchment’ a very wide scope and extent covering all kinds of 
termination of service for any reason whatsoever. When the service of a 
workman is terminated, such termination amounting to retrenchment, is not 
due to any fault of the workman upon such termination, he.at once becomes 
unemployed and will soon find himself іп a great predicament concerning 
the survival of himself and the members of his family. This will continue 
unless he Їз employed somewhere. In order to save the workman from 
such a situation, the legislature has included within the definition of 
‘retrenchmenv all kinds of termination of service excepting those that are 
Specifically mentioned in the definition. 

- A casual labouer will be fn a worse position when his services ceases 
on the completion of the particular werk for which he was employed. It 
is not in. the. contemplation of the legislature to. deprive this class of 
employees, that is, the casual labourers, whese employment is very short- 
lived, though they render valuable services in times of emergency. 

The termination of the services of the appellant as а casual labourer 


of the Calcutta Telephones, did amount to ‘retrenchment’ within the meaning 
of secilon 2 (00) of the Industrial Disputes Act. 
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The prayers made In the writ . БИН appear to: be not very suis 
factory. But it is well settled that if a case for the interference by this. 
Court has been made out in the writ petiilon, it will not fall because of 
unsatisfactory or inartistic prayers. This Court has the Jurisdiction to 
allow an amendment'of the prayers.or to mould the same itself so as to grant. 
proper relief to the petitioner. >° ' бду т А 

The power to make a reference under section 10 of the Act has been. ; 
conferred. on the State Government. The exercise of that power by the. 
State. Government cannot be claimed asa matter of right. A remedy that. 
cannot be availed of by an aggrieved party as of right will not be con- · 
sidered as an alternative remedy. Therefore, the contention of the. 
Respondent that the writ petition was barred as the appellant had an: 
alternatlye remedy by way of ateference: under section 10 of the Aet,. 
is not substantial. 

Cases referred to :— 

. (1) D.N. Banerjee v. Р. R. Mookerjee, AIR 1953 SC 59 . 
(2) Bangalore Water Supply v.' A. Rajappa, А1К 1978 SC 548 
(3) Safdar Jung Hospital, New Delhi y. Kuldip Singh Sehi, AIR 1970. 
SC 1407 А 
‚ (4) Dhanrajgirji Hospital v. The Workmen, AIR 1975 SC 2032 
. (5). Digwadih Colliery v. Their Workmen, AIR 1966 SC 75 
(6) Pilot Pen Company (India) Limited э... Тһе Presiding э 
Additional Labour Court, Madras, (1971) 1LLJ 241° 
(7) Р. Joseph v. Management of Gopal Textile Mills, (1975). 1 LLJ 136. 
(8) The State Bank of India v. N. Sundara Money, AIR 1976 SC 1111 
(9) Santosh Gupta v. State Bank of Patiala, AIR 1980 SC 1219 
(10) "Indian Pipe Co. Ltd. v. The “е. AIR 1960 SC 251 
Parthasarathi Sen Gupta .. for Appellant. 
Anwar Hussain : JE Slol Respondents : 

The judgment of the Court was as follows : — pou 

Dutt, J.: In this appeal, the appellant Tapan Kumar Jana has ' 
challenged the propriety of the judgment of & learned single Judge of this 
Court discharging the Rule Nisi obtained by the appellant on his appli- . 
cation under Article 226 of the Constitution. 

2. . The case of the appellant was that he was appointed a casual 
employee of the Calcutta Telephones by the respondent no.:2, the Sub. : 
Divisional Officer of Phones (South), Russa External, on December 6, 
1976 and he continued іп service till March 31, 1977. Thereafter, he was 
again employed after a break in service of seven days on April: 
8, 1977 and continued in uninterrupted. service, without any break what- 
soever, for about 15 months, when his service was verbally terminated on 
July 1, 1978 by the order of the respondent no. 2. His terms of 
- engagement were not on ‘no work no pay’ basis, but he was paid hie > 
wages on the 5ib day of every: month for the work rendered by him in ` 


- A980 (2) CLI] . Tapan Kumar Jana v. Calcutta Telephones | .491 


| ihe preceding month.; the amount was calculated at a daily rate which 
was Rs. 5.80 per day when his service was terminated. He also used te 
sign the attendance zegister regularly. 


3. The grievance of the appellant was thag að the time of verbal 
termination of his service he was neither paid any retrenchment compen~ 
sation, nor was ће given any notice аз required under the law for effecting 
auch termination of service or any pay in lieu of such notice. It was 
contended by the appellant that inasmuch as the Calcutta Telephonos 
carried on systematic activity organised by the co-operation betweon the 
employer and the employees for production and/or distribution of goods 
and services calculated to satisfy human wants ‘and wishes, it was an 
industry. The further contention of the appellant was that ас he was in 
uninterrupted service under the Calcutta Telephones for a period of about 
‚15 months before July 1, 1978, the date of termination of his service and, 
in any event, as he had actually worked under the said employer for not 
less than 240 days during the perlod of 12 Calendar months preceding 

.July 1, 1978, the termination of his service amounted to retrenchment. 
It was contended that such termination of gervice not having been made 
in accordance with the provision of section 25F of the Industrial Disputes 
Act, 1947, . he should be deemed to be in scrvioe of the Calcutta 
Telephones. 


*:4. The respondents one ‘the Rule by an aifidavit-In- -opposition. 

The case of the respondents was, inter alla, that the services of the 
‘appellant and 36 others were utilised on purely casual basis as casual 
labourers by the respondent no. 2 in connection with urgent works relating 
Жо the construction of cable-laying and also installation works pertaining 
`хо\ 46, 41 and . 42 Telephone Exchanges. The sald ‘Casual Mazdoors’ 
includiog the appellant were engaged without any letter of appointment 
and they were so engaged on purely casual basis as casual labourers. It 
was contended by the respondents that the appellant, being a савап! 
labourér appóirted purely on casual work-charge basis, was not entitled 
to 'any notice or retrenchment compensation or payment of any money in 
lieu of such-notice, The further contention of the respondents was that 
the Calcutta Telephones was neither as “industry” within the meaning of 
section 2(j) of ‘the’ Industrial Disputes Act, nor’ was the appellant п 
“workman ” йв defined in section 200) of the Aot. ` Therefore, according to 
the reípondenis, ‘the appellant was ‘not parting fo any retrenchment notice 

or retrenchment compensation. 

| 5. "The. questions that mainly 8 arose for the consideration of the 

learned Judge | in the Rule, Nisí, 88, noted by the learned Judge in his 

judgment, were: (i) ‘whether the Calcutta Telephones wasan “Industry” 
as defined in section 2(j) of the Industrial Disputes Act; (ii) whether the 
А appellant, being a oasual labourer, was a‘ ‘workman” under section 2(s) of 
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tho Act, and (li) whether the termination of service of the appellant 
amounted to “retrenchment” within the meaning of section 2(00) of the 
Act. It was recorded by the learned Judge that the respondents did not 
dispute that the requirements of section 25F of the Act had not been 
complied with before tezminating the service of the appellant. Indeed, it 
has also been admitted before us on behalf of the respondents that tho 
provision of aection 25F waa not complied with. 


6. The learned Judge, after considering the submissions made op 
behalf of either party and the decisions of the different High Courts and 
of the Supreme Court that wero cited at the Bar and also the facts and 
circumstances of the case, came ќо ¢he conclusion that the Calcutta 
Telephones was an industry within the meaning of section 2(j) of the Act, 
and that the appellant, though he was a casual labourer, yet he wasa | 
“workman” within the meaning of section 2(8) of the Act. On the third 
question, namely, whether the termination of the service of the appellant 
amounted to retrenchment within the meaning of section 2(00) of the Act, 
the learned Judge took the view thatas the employment of the appellant 
was for a particular urgent piece of work which came to an end or 
terminated immediately upon the completion of the work, such termina 
tion did not amount to retrenchment within the meaning of section 2(00) 
of the Act. The learned Judge has sought to make а distinction between 
termination of service where the employment is for a particular period and 
termination of service, where the employment is for doing a particular 
piece of work, on the completion of such work. In that view of the 
matter, the learned Judge held that the termination of the service of the 
appellant did not tantamount to retrenchment within the meaning of 

section 2(00) of the Act and, consequently, the appellant was not entitled 
' to any notice or retrenchment compensation or any other compensation. 
The Rule Nisi was, accordingly, discharged. Hence this appeal. 


7. The only ground on which the learned Judge has dismissed the 
writ petition of the appellant is that the.termination of the service of the 
appellant did not amount to rétrenchment within the meaning of section 
2(oo) of the Act. .Consequently, Mr. Parthasarathi Sen Gupta, learned 
Counsel for the appellant, has challenged before us the soundness of the 
said ground and the reasouing of the learned Judge. On tho otherhand, 
Mr. Hussain, learned Counsel for the respondents has relied on the 
reasoning of the learned Judge in overruling the contention of the 
appellant that the termination of his service tantamounted to retren- 
chment. Counsel for the respondents does not suppors the judgment of the 
learned Judge on points found against the reapondents, namely, that the 
Calcutta Telephones was an industry, and that the appellant was a work- 
man. In the circumstances, all the points that have been decided by the 
learned Judge are at large before us, and we propose to consider the same. „ 
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8. We may first of all consider the fundamental question whether 
the Calcutta Telephones is an industry or not within the meaning of 
section 2(j) of the Act. Section 2(j) defines "industry" as follows : 

"Industry" means any business, trade, undertaking, manufactuie 
or calling of employers and includes any calling, service, employment, 
handicraft, or industrial occupation or avocation of workmen.” 

The definition із very wide and coversa large area. In considering 
whether the Calcutta Telephones is an industry or nof, it will be partinent 
to refer to the definition of “public utility service" as contained in section 
2(n) of the Act. Section 2(n) provides as follows : 

“Public utility service” means— 

(i) any railway service or any transport service for the carriage 
of passengers or goods by air ; ' , 

' (ia) any service n, or in connection with the working of, sny 
major port or dock ; 

(ii) any section of an industrial “siiabliobment on the working of 
which the safety of the establishment or the workmen employed 
therein depends ; ; 

. (tii) any postal, telegraph ог telephone «service ; 

(iv) an industry which supplies. power, light or water to the 
public; ` ` 

(Y) ‘any system of public conservancy or sanitation ; 

(vi) any industry specified in the First Schedule whioh the appro- 
priate Government may, if satisfied that a public emergency or public 
interest so requires, by notification in the Official Gazette, declare to 
bea public utility service for the purpose of this Act, for such period 
ёз may be specified in the notification ; 

Provided that the period so specified shall not, in the first instance, 
exceed six months ' but may, by the like notification, be extended from 
time to time, by any period not exceeding six months, at any one time 
if in the opinion of the appropriate Government, public emergency or 
public interest requires such extension. 

‚9. In (1) D. N. Banerjee v. P. К. Mookerjee, AIR 1953 SC 59, 
which is the leading case on the point, the Supreme Court had to interpret 
the definition of the term "industry". The principal question before the 
` Supreme Court was whether the Industrial Disputes Act, 1947 was 
applicable:to disputes with Municipalities. It has been observed by the 
Supreme Court that apart from the concept of Industry as understood by 
а man in the street, the industry has a wider concept as defined in 
section 2(j) of the Act. Further it has been observed that when the Act 
came to be passed, labour disputes had already assumed big proportions, 
and there were clashes between the wofkmen and employers in several 
instances, and it ia consequently necessary to give the terms employed 
in the Act referring to such disputes as wide an import as reasonably 
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possible. .It has been held that the Act applies to the disputes between 
the Municipalities and their employees. It that connection, the Supreme 
Court had also noticed the definition of the term ''pubiio utility service” 
already set out above and observed : 

"A public utility service such as railways, telephones and the 
supply of power, light or water to the publio may be carried on by, 
private companies or business corporations. Even conservancy or 
sanitation may be зо carried on, though after the introduction of local 
self- Government this work has in almost every country been assigned 
as a duty to local bodies like our Municipalities or District Boards 
or Loca] Boards. A dispute in these services between employers and 
workmen is an industrial dispute, and the proviso to S. 101lays down · 
that where such a dispute агізео and a notice under 5. 22 has been 
given, the appropriate Government shall make a reference under the 
sub-section. If the public utility service is carried on by a corporation 
like a Municipality which is the creature of a statute and which 
functions under the limitations imposed by the statute, does it cease 
to be an industry for this reason ? Tho only ground on which one 
could say that what would amount to the carrying on of an industry 
if it is done by a private person ceases to be во if the same work is 
carried оп by a local body like a Municipality is that in the latter. 
there is nothing like the investment of any capital or the existence of 
a profit-earning motive ав there generally is іп а business. But neither 
the one nor ¢he other seems a ‘sine qua non’ or necessary element in 
the modern conception of Industry". 

10. It is, therefore, clear from the observations set out above, that 
telephone service which isa public utility service ів an industry. It may 
be ‘that a public utility service is carried on by the Government, but thas 
will be quite irrelevant in considering whether it із ар industry within the 
meaning of section 2(j). In D. М. Banerjee’s case (supra), the Supremo 
Court while considering the application of the Act to disputes with Munici- 
palities noticed the various normal functions or ordinary activities of the 
Municipalities and observed thas the very idea underlying the entrustment 
of such duties or functions to local bodies was not to take them out of the 
sphere of industry but to secure the substitution of public authorities in 
the place of private employers and to eliminate the motive of profit-making 
ав far ев possible ; the undertaking of the service would still remain within 
the ambit of “industry”. 

11. The scope and extent of the term "industry" ав defined in 
section 2(j) has been considered by the Supreme Court from (ime to time, 
particularly whether charitable undertaking like hospitals eto. are industries 
or not. As the scope and extent of the term "industry" as laid down by 
the Supreme Court ín its earlier decisions were conflicting with its later 
decisions, the Supreme Court, in a seven-Judge Bench, had to review all its 
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earlier decisions on the scope and extent of the word “industry” in (2) 
Bangalore Water Supply v. A. Rajappa, AIR 1978 SC 548. The prinoipal 
judgment ofthe Bangalore Water Supply's case (supra) was delivered by 
Krishna Iyer, J. on behalf of himself, Bhagwati and Desai, JJ., Chandra- 
chud, Jaswant Singh and Tulzapurkar, JJ,. agreed with the view expreesed 
by Krishna Iyer, J. and stated that they would give reasons later. Beg, C.J., 
while fully agreeing with the judgmont of Krishna Iyer, J. delivered a 
short judgment. Krishna Iyer, J. in his judgment reviewed all the earlier 
decisions of the Supreme Court on the scope and extent of the term 
“industry” as defined in coction 2(j) of the Act and laid down certain 
principles or criteria for the determination whether-an establishment is an 
‘industry or not. So far as we are concerned, it is not necessary for our 
purpose te refer to all these principles or criteria excepi that we would 
refer to some principal criteria or tests for determining whether an 
establishment is an industry or not. It has been observed : “Where 
(i) systematic activity, (11) organised by eo-operation between the 
employer and employee (the direct and substantial element is chimetrical), 
(iii) for the -production and/or distribution of goods and services 
calculated to satisfy human wants aad wishes (no$ spiritual or religious but 
inclusive or material things or services geared to celestial bliss, i.e., making 
on a large scale, prasad or food), prima facile, there із an ‘industry’ in that 
enterprise’. In laying down the principles, Krishna Iyer, J. has followed, 
approved and relied on the earlier decision of the Supreme Court in 
D. М. Banerjee's case (supra). 


12. It has been already pointed out that in D. №. Banerjee's case 
(supra), the Supreme. Court, after referring to the definition of 'public 
utility service’ as contained in section 2 (n) ef the Act, held that telephone 
servios was an industry. In Bangalore Water Supply's case (supra), Krishna 
Iyer, J. has made copious reference to she observations made in D. М. 
Banerjee's case (supra) by setting out differont passages from the judg- 
ment of that case including the passage. which we have quoted above. 
Thus it appears that the latest authorative decision of the seven-Judge 
‚ Bench of the Supreme Court has followed and reiterated with great 
approval the principles laid down in D. N. Banerjee's case (supra) including 
its decision that the public utility service such as railways, telephones 
etc. are industries. In this connection, it may be noticed that In the case 
of (3) Safdar Jung Hospital, New Delhi v. Kuldip Singh Setht, AIR 1970 
SC 1407-and in the case of (4) Dhanrajgirji Hospital v. The Workmen, 
AIR 1975 SC 2032, the same view was taken with regard to tho public 
utility service, though the said decisions have been overruled by tha 
Supreme Court in the Banglore Water Supply case (supra) on the other 
points, Thus it is now well settled that any establishment carrying on 
telephone service will bean industry. | : 


wt. 
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13. Mr. Hussain, learned Counsel for the respondents has drawn 
our attention to an observation of Beg, C.J. in the Bangalore Water Supply 
case (supra) It has been observed by Beg, С. J.: “Therefore, only 
those servicea which are governed by separate rules and constitutional 
provisions, such as Articles 310 and 311 should, strictly speaking, be 
excluded from the sphere of the industry by necessary implication.” 
It is contended that as rules have been framed under Articles 310 and 311 
governing the conditions of service of the employees of the Calcutta ` 
Telephones, it cannot be trested as an industry within the meaning of 
section 2(j). This contention is fallacious. The sald observation hos 
been made by Beg, C.J. in regard to the governmental functions only. In 
our opinion, the observation cannot be read dehors that preceded and 
follwed it. The observation will not apply to public utility services about 
which Beg, C. J., immediately after the said observation, observed that he 
was impressed by the argument that certain public utility services which 
were carried out by governmental agency or corporations were troated by. 
the Act itself as within the sphere of industry. Further it was observed 
that the meaning of the term “industry” should be determined in the 
context of and for the purposes of matters provided for in the Act. In 
the circumstances, we hold that the Calcutta Telephones is: an industry 
within the meaning of section 2 (j) of the Act as rightly held by the 
learned Judge. 

14, The next pointis that whether the appellant, being only a 
casual labourer, із a “workman” within the meaning of section 2 (s) of 
the Act. Section 2 (s) defines “workman” as follows : 

“Workman” means any person (including an apprentice) employed 
in an industry to do any skilled or unskilled manual, supervisory, 
technical or clerical work for hire or reward, whether the terms of 
employment be expressed or implied, and for the purposes of any 
proceeding under this Act in relation to an industrial dispute, includes 
апу such person who has been dismissed, discharged оғ reterenched in 
connection with, or as a consequence of, that dispute, or whose dis- 
missal, discharge or retrenchment has led to that dispute, but does not 
include any such person : 

(i) who із subject to the Army Act, 1950 (XLVI of 1950), or the 
Air Force Act, 1950(XLV of 1950), or the Navy (Discipline) Act, 1934 
(XXXIV of 1934) ; or, E 

(1) who is employed in the police service or is an officer or other 
employee of a prison : or, | 

(iii) who isemployed mainly in a managerial or administrative 
capacity ; or, 

(iv) who, being employed іп a supervisory capacity, draws wages 
exceeding five hundred rupees per mensem or exercises, either by the 
nature of the duties attached to the office or by reason of the powers 
vested in him, functions mainly of a managerial nature.” 
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15. The definition has not provided for the exclusion of a casual 
fabourer from the category of workman, nor has it laid down that enly the 
permanent employees of an industry will be workmen. Certain employees 
have beén excluded from the operation of the definition of *workman', 
, but such exceeptíons'also do not include a casual labourer. The primary 

condition that has to be fulfilled Ьу ап employee to bring him within the 
definition of “workman” is that he must be employed in an industry for 
hire or reward. The concept of permanent employment is not the only 
criterion of the definition of the term “workman”. Any employee who 
satisfies the primary condition aa stated above and who does not come 
, Within the exceptions contained in the definition will bea workman. Ifa 
casual labourer is employed in an industry for hire or reward, he will be 
а ‘workman’ within the meaning of section 2(в). There is nothing in the 
definition of the term ‘workman’ which excludes a casual labourer. On 
the contrary, section 25C of the Act gives a sufficient indication that a 
badli-workman ог a casual workman ів а workman when it excludes them 
from thé right to compensation for lay-off. In (5) Digwadih Colliery v. 
Their Workmen, AIR 1966 SC 75, the Supreme Court upheld the award 
of the Central Goverment Industrial Tribunal, Dhanbad, holding that {Һе 
termination of the service of a badli-workman amounted to retrenchment 
within the meaning of section 2(00) of the Act. In other words, it wag 
 impliedly ruled by the Supreme Court that.& badli-workman was а 
‘workman’ within the meaning of the definition: of the term ‘workman’. 
In (6) Pilot Pen Company (India) Limited v. The Presiding Officer, 
Additional Labour Court, Madras, (1971) 1 LLJ 241, it was held by the 
Madras High Court that there was no room for the contention that section 
2(в) incorporated into it the idea that only & permanent employee can be 
construed to bo a workman. In (7) P. Joseph v. Management of Gopal 
Textiles Mills, (1975) 1 LLJ 136 it has been observed that the definition 
of “workman” does not exclude even the casual employee or a substitute 
like “badli”. The learned Judge has relied on the above two decisions 
and has come {о the conclusion that the appellant who is a casual labourer 
is a ‘workman’ within the meaning of section A(s of the Act. In our 


view, the learned Judge із perfeetly justified in holding that the appellant 
is a workman. : 


16. The next point that requires consideration io of some 
importance. It has been stated already that the Rule Nisi has been 
discharged by the learned Judge only on the ground that the termination 
of the service of the appellant-did not amoung to retrenchmeat within the 
meaning of section 2 (ео) of the Act. Section 2 (оо) defines *'retrench- 
ment" as fellows : | | 

, "Retrenebmeri" means the termination by the employer of the 

service of à workman for any reason whatsoever, otherwise than as 
a punishment inflicted by way of disciplinary action, but does not 
Include : ' ` ' NUES 
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(a) а voluntary retirement of the workman ; or, 

(b) retirement of the workman on reaching the age of superannwa- 
sion if the contract of employment between the employer and the work- 
man concerned contains a stipulation in that behalf; or, 

(c) termination of the service of a workman on the ground of con- 
tinued ill-health. | 

Thus it appears from the definition of the word “retrenchment” that 
except in the four cases mentioned in the definition, termination by the 
employer of the service of the workman for any reason whatsoever will be 
retrenchment. The Supreme Court had to interpret the word “retrench- 
ment” as defined in section 2(oo) in the case of (8) The State Bank of 
India v. М. Sundara Money, AIR 1976 SC 1111. In that case, the res- 
pondent was appointed by the State Bank of India from time to tlme. The 
last of such appointments was made on the following terms : 

(1) The appointment is purely a temporary one for n period of 9 | 
days but may be terminated earlier without assigning any reason 
therefor at the Bank's discretion ; 

(2) Yhe employment, unless terminated earlier, will automatically 
coase at the expiry ofthe period i.e., 18.11.1972 

17. The employment of the respondent came to be automatically 
terminated on the explry of the period of 9 days, but taking into con- 
sideration the earlier period of his service, he was found to be in continuous 
service for 240 days. Тһе’ question was whether the said automatio 
termination of service of the respondent amounted to retrenchment. 
While holding that the termination of the service of the respondent 
amounted to retrenchment Krishna Iyer, J. who delivered the judgment 
of the Court observed : 

“A break down of section 2(oo) unmistakably expands the 
semantics of retrenchment. “Termination ... for any reason whatsoever" 
aro the key word whatever the reason, every termination spells 
retrenchmenj. : 

Termination embraces no$ merely the act of termination by the 
employer, bu! the fact of terníination howsoever produced. 

Without speculating on possibilities, we may agree that ‘retrenchment’ 
is no longer terra incoguito but area covered by an expansive defni- 
tion. It means ‘to end, conclude, cease’. 

Words of multiple import have to be winnowed jadicially to suit 
the social philosophy of the statute. So screened, we hold that the 
transitiye and intransitive senses are covered in the current context. 
Moreover, an employer terminates employment not merely by passing 
an order at the service runs. He cando so by writing a composite 
order, one giving employment and tho other ending or limiting it. So 
separate, subsequent determination is not the sole magnetlo pull of the 
provision. A pre-emptive provision to terminate is struck by the 
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samo vice аз. the post-appointment termination. Dexterity of diction 
cannot defeat the articulated conscience of the provision." 

18. The decision in Sundara -Money’s case (supra) was strongly 
telied on by the appellant before the learned Judge. The learned Judge, 
however, took the view that the principles of law laid down in the said 
decision were inapplicable to the facts of the instant case. Acoording to 
the learned Judge, when the service of a workman was for a certain period, 
the termination of his service on the expiry of the period would amount 
to retrenchmené as held by the Supreme Court in Sundara Money’s саве ; 
but where, as in the present case, a workman was appointed for а 
particular job and when his service terminated on the completion of the 
job, it would not be ‘retrenchment’ within the meaning of section 2 (oo). 
‘Further, the learned Judge observed that as the termination of service of 
the appellant was neither by the employer nor by efflux of time In terms of 
any agreement between him and his employer, the automatic termination 
of his service on the completion of (ће job was пой retrenchment. In 
that view, the learned Judge held thatthe termination of the service of 
.the appellant did not tantamount to retrenchment. 

19. Mr. Parthasarathi Sen Gupta, learned Counsel appearing on ` 
behalf of the appellant submits, that по such distinction as made by the 
learned Judge can bo made of the decision of the Supreme Court in 
Sundara Money's case (supra). It is contended by him that in Sundara 
Money’s case (supra), the Supreme Court had first of all interpreted the 
term “retrenchment” as defined in section 2 (oo) and thereafter considered 
whether the termination of the respondent's service in that case amounted 
to retrenchment. Mr. Sen Gupta submits that itis not the decision of 
the Supreme Court that unless a person is appointed for a fixed period, 
so that the order sppointing him may be sald to bea composite order 
consisting of both appointment and termination which, Krishna Iyer, J. 
described as “a pre-emptive provision to terminate", termination on the 
completion of the job for which a workman was appointed, will not 
amount to retrenchment. Counsel submits that in view of the wide 
definition of the term “retrenchment” meaning termination of service for 
any. reason whatsoever except on the ground ef punishment and the 
three other cases mentioned: in the definition and also in view of the 
observation of the Supreme Court in Sundara Money’s case, there cannot 
be any scope for the contention that the termination of the service of the 
appellant was not retrenchment. . 

. 20. Mr. Sen Gupta has also placed reliaacs on a recent decision of 
the Supreme Court in (9) Santosh Gupta v. State Bank of Patiala, AIR 
1980 SC 1219. It has been held by ihe Supreme Court іп that case, that 
the expression “termination of service for any reason: whatsoever" in 
acotion 2(00) covers every kind of termination of service except those not 
expressly included ip section 25F or not expressly provided for by other 
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provisions of the Act such as 25FF and 25FFF. Gn the other hand, Mr. 
Hussain, learned Counsel for the respondents has strongly relied on the 
reasoning of the learned Judge in arriving at the conclusion that the 
termination of the service of the appellant was not ‘retrenchment’. 

21. Ithas been already noticed that the definition of the term 
“retrenchment” is very wide. It includes all kinds of termination of 
service for any reason whatsoever except those which are specifically 
excluded by the definition. ‘Termination of service" means cessation of 
the relationship of master and servant between the employer and the 
workman concerned. There is such relationship between the employer 
and his casual labourers and it continues so long as the particular works 
for which they are employed are not completed. As soon as the works 
are done or completed their services come to an end, that is, there is 
cessation of the relationship of master and servants and, consequently, 
automatic termination of services. The reason for such termination is the 
completion of the works. The definition of the word ‘‘retrenchment” 
being very wide termination for any reason whatsoever obviously includes 
within it termination of the service of a casual labourer on the completion 
of the specific work. The legislature has in defining ‘retrenchment’ 
excluded from the scope of the definition, the four cases of termination as 
mentioned therein and, in our opinion, barring these four cases, it will be 
neither preper nor permissible under the rules of interpretation not to 
give effect to the definition to termination of the service of a workman for 
any reason whatsoever. If an employee isa workman and his service is 
terminated, such termination will be retrenchment, no matter for what 
reason there has been such termination, unless his case comes under any 
one of the four cases excluded from the definition of “retrenchment”. 

22. There is obvious reason for the legislature for giving the. 
definition of the: word ‘retrenchment’ a very wide scope and extent 
covering all kinds of termination of service for any reason whatsoever. 
Section 25F, inter alia, provides that no workman employed in any 
industry who has been in continuous service for not less than one year 
under an employer shall be retrenched by that employer until the 
workman haa been given one month’s notice in writing indicating the 
reason for such retrenchment or he is paid wages for the period of notice, 
and he is also paid retrenchment? compensation to be computed in the 
manner Jaid down in the section. When the service of a workman ів 
terminated, such termination amounting to retrenchment, it is no fault 
of the workman. Upon such termination, he at once becomes un- 
employed and will soon find himself in a great predicament concerning 
the survival of himself and the members of his family. This will continue 
until he is employed somewhere. In order to save the workman from 
such a situation, the legislature has included within the definition of 
‘retrenchment’ all kinds of termination of service excepting ¢hose that are 
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specifically mentioned in the definition. In this аен: we may refer 
to the decision of theSupreme Court in (10) Indian Pipe Co. Ltd. у. the 
Workmen, AIR 1960 SC 251, where it was observed as follows : 

“As the expression ‘retrenchment compensation’ indicates i$ is 
compensation paid to'a workman on his retrenchment end it la intended 
‘to give him some relief and to soften the rigour or hardship which 
retrenchment-inevitably causes. The retrenched workmen is, suddenly 
and without his fault, thrown on the street and hasto face the grim 
problem of unemployment. At the commencement of his employ- 
ment a workman naturally expects and looks forward to security of 
service spread over a long period ; but retrenchment destroys his hopes 
‘and expectations. The object of retrenchment compensation is to give 
partial protection to the retrenched employee and his family to enable 
them to tide over the hard period of ugüemployment." 

23. . The provision of the Act should, in our opinion, be interpreted 
with the above object in view. Thus i$ is apparent wby the legislature 
has given the word ‘retrenchment’ a wide definition, A casual labourer 
will beina worse position when his service ceases on the completion of 
the particular work for which he was employed. It is not in the contem- 
plation of the legislature to.deprive this class of employees, that is, the 
catual labourers whose:employment is very short-lived, though they render 


‚ valuable services in times of emergency. 


. 24. The reason given by the learned Judge in holding that the 
leciaina tion of service of the appellant, who was only a -cagual labourer, 
was nof retrenchment, does not appeal to: us. In our view, ‘the learned 
Judge has misconcelved the .principles laid down by the Supreme Court 
іо Sundara Money's case (supra). - The observations of Krishna Iyer, J 
which have been set out-above unmistakably supports the view, we have 
(акеп, thas termination of service of a workman for any reason - what- 
soever. will amount to- ‘retrenchment’ within the meaning of the definition 
of the term as given in section 2 (oo) of the Act including the automatic 
termination of the service of a workman, who is appointed for a. fixed 
period, on the expiry of the. period. Sundara Money’s case (supra) and 
the observations of. Krishna Iyer, J. cannot, іп our opinion, be understood 
to be not applicable to the termination of -service of a workman who is n 
casual labourer, simply bzeduse his service is not fora fixed -period but 
for a particular job and terminates: on the completion of the job. In our 
opinion, if ‘any-distinction is made between the termination of service on 
the expiry of a fixed period amd termination of service on the completion 
of a particular work, the very intention ‘of the legislature in bringing 
within the ambit of ‘retrenchment’ all kinds of termination of service of 
workmen for any reason whatsoever, will.be .frustrated. ‚ No such: dis 
tinction made by the learned Judge:between the: two kinds of termination 
service ів possible to be -made in the face of .the.clear and unambiguous 
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лайн: of thet definition of енесшен" ав embodied in сой 2 | (do) 
pf, the Act. No such distinction cAn.. also be made on the barle of i 
decision of the Supreme Court in Sundara Money's case , (supra). 
appears that. the fact that the appellant. was employed , under the сой, 
Telephones , without any letter of appointment, and ' without any written 
contrac’ of service has greatly ‘weighed with the jearned Judge in holding 
that the termination of the service of ihe appellant did not amount, to re- 
trenchment. The said fact, in our view, is quite, irrelevant for the purpose c of 
considering whether the termination of the appellant’ 8 service amounted to 
retrenchment er not. There i is no legal principle that lays down that ап oral 
appointment is not employment or does not огей: a relationship. of master 
and servant; Similarly, there cannot be any presumption that there must 
always bea written contract ‘of service, or the ‘termination of , service 
must be in writing. Aa soon аз it, fa found. that the appellent Was à 
workman, as has been rightly held by the learned Judge, there, can be no 
doubt that there was relationship, of master and servant between the 
Calcutta Telephones and the appellans, ` The view that has been, taken 
by ‘the learned Judge ів contrary | to his, own finding that the appellant | waa 
a workman. It, is _contended on ' behalf of, the. respondents. that as the 
appellant’s seryice was not terminated by any order i in. writing but by a 
verbal order, such | termination did not ,ameunt jo retrencbment.- Thig 
contentipn,. in our opinlon, is withont any substance. We may only point 
out the. observation, of Krishna, Iyer, y in. Sundara Money's ‚Саве (supra) 
that termination . embraces not merely the ас) of termination by the 
employer, but the, fact, of termination howsoever produced. So the fact 
that is required and relevant t to be considered js whether there ‘has been 
ermination of tke service of the workmen concerned, and tt is quite 
е how and in what manner such termination Was - ‘effected, In 
our view, therefore, the termination, of the service of the appellant a as the 
casual labourer of the Calcutta “Telephones, did amount to ‘retrenchment’ 
witbin the meaning, of section 2 (оо) of. the Act. - 

x 25. It is not disputed that the appellant “had been ‘sontiavanaly, 
in service for about 15 months till his service, was , terminated | on July 
1, 1978, that js, the appellant bad worked for тоге than 240 days in g 
year. . Admittedly, the respondents have not complied with the provisions 
of section ‚25Е of the Act, Tke Tti pondents. having. terminated, the 
service of the appellant, tuch termination amounting to, Totrenchment, 
without complying with the provision’ of. ‘section 25F of (he. Act, it must 
be held that t the termination of the service of the appellent. ів illegal. The 
respondents в вте, therfore, Mable to reinstate the appellant, 

` 26. Before vo , partt. with this appeal, we may dispose ‘of оше 
iechnica) points inised by Mr. Hussain i in Ber, of, the Writ proceeding, , It 
is contended by the learned Counsel that 88, DO specific! order of tha 
respon: ente has been challenged. by. the appellat or, in other Words, 
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еге being no Written order of йшй: that’ сап bb. challenged; thè 
writ petltion’ was "not mainiainable. “Oar attention has been’ drawn. td 
prayer (b) in the writ. pitition under which the appellant has "prayed fot 
à writ in the nature of Maidamus directiag the ‘reapondenta fo withdraw, 
Feacind, ' récall and revoke ‘the ‘order’ terminating the service ‘of thà 
appellant on July l, 1978 ‘add ` to ‘reinstate’ the appellant ‘with full back 
wages. ‘Counsel sübmits that аз there was no otder in’ writing terminating 
tlie ‘sorvide of the appellant, no such direction can be given ‘by this” ‘Court 
by issuing а writ. ' Farther, it is contended thas thé appellant has ‘really 
haked Гога ‘declaration that he ‘continues in service. and that the ‘order of 
termination is ' illégal," inoperative’ and | vold. - Indeed, under prayer (с) 
Such а ' declaration ‘hae’ been prayed for.’ Абос нар: it ds contended 
bn behalf of the respondents that there is no. effective prayer that! сап bd 
graded by this Court on the ‘writ ‘petition of. "ће appéllaat. “The last 
ground of attack © ‘the maintainability of the Writ pétition ts thal a8 the 
zh pellant had ап. alternative remedy by a reference under section 10 of the 
ES tlie writ ' ‘petition’ was nol ‘maiftafiable. ee ee АЕ 
27, te is difficult for us to ‘accept, the above ‘contentions’ which’ we 
Lonsidér fo ‘be wholly.  miscoliceived. Të is’ true that ‘thero is no. erdar 
erminatin 8 the service of the appellant, but the fact remains that’ there bas 
been eüchi ‘termination’ by ‘the’ Verbal order of éhe^ réspondent і no. 3. Ás 
. there Tet no 'erder of termination i in writing, but only a verbal order, there 
is no’ «сој e for quashing such- order, but the respondents ` may ‘be’ directed 
fó- reinstate tbe appellant in service. Indeed, there із à prayot for ‘reinstate: 
ment.’ "What Баз: been ‘complained, ‘of by ‘the appellant. із the action ' of 
the ‘respondents | "in" terminating’ his’ ‘service. ` “As ‘the: termination of the . 
service of the appellant ` haa been “found ‘to be' illegal, the’ proper ordet 
(will be’ £o direct” the | reinstatement ‘of the’ appellant ‘in service.’ ,The 
contention that, as there i is "no "written ‘order’ of termination of service, 
here is dothing to ‘challenge, is witholt " апу вабиайсе. ` Id view of the 
Toregoin reasons, ' we do not find any merit: in "the" contention of ‘the 
fesponderits that there’ ls no ‘affective prayer ‘that may b ‘be granted" by ій 
Court. Ben if we leave out of corisidaratión the 7 prayer for а declaration 
tinder prayer (©), the effective’ prayer "ls tho” prayer ‘for ` “Feinstatement of 
the ‘appellant’ in sei vice, Tt may, however, be stated” that the prayers t that, 
jaye been ‘made by the! appellant in the writ Bel ition are hot Satislüotory 2 А 
but iti well’ a ettled that if a case for the interference by this Court haa 
been’ made out in the ‘writ. petition, it will not fail bacatise of ungagis: 
factory or dnartistie prayers. "This Court, has ihe: “jurisdiction to allow án 
hindndment' of thé р prayers" or td’ moùld е" sam itself so às to’ grant 
proper’ "yeliel i 10'8 writ petitioner. "So ‘far “as ihe last contetion of ths 
ke pondent їв concerned; ‘that is?" that "the writ p was Darréd' as the 
appellant had ah ` atiérnitive" rémedy why òf A reference uñdtr ‘sectlo# 10 
of the Act, те аге unable to accept the game. The power to make a 
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refarence under section 10 of the Act has been conferred on the State 
Government. The exercise of that power by the State Government 
cannot be claimed as a matter of right. In our view, a remedy that 
cannot be availed of by an aggrieved party as of right will not be 
considered an alternative remedy. In the circumstances, we do not think 
that there ia any merit in the contention. No other point has been urged 
by either party. 

' 728. In the circumstances, we set aside the judgment of the learned 
Judge and make the Rule absolute. The respondents are directed to 
reinstate the appellant in the service of a casual labourer with all back 
wages. > Let a writ in the nature of Mandamus issue in that regard. I$ is, 
however, made clear that the respondents will be entitled to terminate tha 
service of the appellant after complying with the provision of section 25F 
of the Act, and in accordance with law. 

29. The appeal is allowed, but in the facts and circumstances of 
the case, there will be no order as to costs. either in this Court or in the 
Trial Court. 

30. An oral application has bsen made on behalf of this respon- 
dents for a certificate to enable the respondents to prefer an appeal to the 
Supreme Court. Ав we are of the view that all the questions involved in 
this appeal are covered by judgments of the Supreme Court and, as no 
substantial question of law of general Importance arises in this appeal which 
requires determination by the Supreme Court, . the oral application for a’ 
certificate is, therefore, dismissed. 

à Sen, CJ. : I agree. ` \ | : | ` 

P.R >> : d 
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- [ CIVIL APPELLATE JURISDICTION] . эс 
ae Mr. Justice Chittatosh Mookerji and Mr. Justice 
Bimalendra Nath Mattra 
Decision: .September 17, 1980 


‚ Dr. Saroj Kumar Sen (Co-respondent), ......... mpeelaats, 
П | Versus 
Dr. Kalyan Kanta Rey & Anf. о. — uus Respondents 


с Divorce — Adultery—Proof of-—What is to, be established— Preponde-' 
rance of probability — Collusion between, husband and wife for implicating: 
со- -respondent— Delay in filing petition—Condonation of misdeeds. . : 

Marriage ‘Laws (Amendment) Act (68 of ISN Sec. a n 
to pending marriage proceedings. $ ' 

_, Hindu Marriage.Act (25.of 1955), бесе: 100101 ) & 13(1)(1)—Divoree, 
where one party living in adultery — Material change introduced by Amending 


4 * Appeal from Original Decree No. 371 of 1976 with cross-objection ^ 
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Act of 1976—Effect thereof — Necessary additional ovidence to be adduced 
— Case to be remanded for decision in accordance with law. 


It appears from Halsbury’s Laws of England that adultery must be 
proved te tho satisfaction of the Court, that is, on a preponderance of 
probability. But the decree of probability depends upon the subject matter 
and in proportion as the offenoo is grave, so ought the proof to be clear, 
The divorce {a a civil proceeding and во the analogies of criminal law are 
not apt. In a criminal case, there is a presumption of innocence in favour 
of the. accused. Inspite of the provisions of section 3 of the Indian 
Evidence Act, such presumption of innocence of the accused has been 
imported into Indian Criminal law from the English law. But there is 
no such law in regard to our civil proeeedings—~ undoubtedly, the divorce 
is а oivil proceeding. Section 3 of our Evidence Act will clinch the issue 
for it says when a fact is proved, disproved and not proved. Our 
Act nowhere says that а civil proceeding has got to be proved beyond 
reasonable doubt. In England previously a view was there that such 
cases are to be proved beyond reasonable doubt. But that view ів not 
prevelant now. Now the view is that the petitioner’s case must be proved 
by a preponderance of probability. The Supreme Court in its decision 
reported in AIR 1975 SC 1534 has dealt with this aspect of the standard of 
proof and held that such cases need not be proved to ¢he hilt. That 
being the position, it is now necessary to see if the case adultery has 
been proved and whether the test of preponderance of probability 
satisfied. (...Para 9) 

There was no collusion as alleged between the parties when the present 
sult was filed. The petitioner (husband) did not make any delay іп filing 
the suit or condone the misdeeds of the wife. 


Section 39(1) of the Central Act, 68 of 1976 says that it applies to all 
pending marriage proceedings. The present petition was filed under 
section 10(1)(f) and alternatively under section 13(1)(1) of the unamended 
Hindu Marriage Act, 1956. Section 13(1)(i) of the unamended Act says 
that a party бо the marriage may obtain a deeree for divorce where the 
other party is living in adultery. А material change has been brought 
about by the.Amending Act of 1976, because the amended section 13(1)(i) 
says that a decree for divorce can be obtained by one party where the 
other party has, sfter the solemnization of the marriage, had voluntary 
sexual intercourse with any person other than his or her spouse, 
Section 23(1)(b) of the Ast says that in such cases, the court has (o sec 
that the petitioner has not, In any manner, accessary to or connlved at or 
condoned the асі or acts complained of. 

The necessary averment of adultery has been made out in the Cross 
Objection. But such averment per se is not sufficient to get a decree for 
divorce.. Therefore, without taking further evidence, there cannot be an 
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automatic decree by the appellate’ ‘court though’ in tho | present case no 
ümendment of the petition will" Бе necessary. ` On decouat of such 
subseqüent change of law the case must be sent back to the trial ‘court’ for 
arriving at а ‘decision’ whether after thie ‘decree for jàdloiàl' vephtatioti, 
the liüsband'and the wife have resumed cohabitation and if there has bsen 
any) condonation by him. 


i авёс т referred to :— 
(1 ) Subrata v. Diptl, 77 CWN $44 
(2) Sachindra v. Nilima, ATR 1970 Cal 38 
[3) Blyth y. Blyth, (1966) AC 643 `` 
(4) White у White, AIR 1958 SC 441" 7 
(5) John Over ¥ . Muriel’ A. Over, 'AIR. 1925 Bom 231. HUMO 
(6) M'oolinirigtóri y. Director of. Pyblc Prosecutions, 1935 AC 462 - 
(7) Preston Jones v. Preston Jones, (1975). Г АП ER 124 
(8) Dastane v."Dastane, AIR 1975 $C 1534! i 
1 Mahendra v. Sushlla, ATR 1965 Š 364 
{1 ) Sundari v. Basu, AIR 1977 Cal 193 ^ 
‚ (10) Debi Bhaduri v. Kumar JIE BhüdüH, 1979 (2) CLI 383 ` 
'" (12) Sulekha Batrági v. Kamala Ката Bairagt & Anr., 1980 (2) CLI’ 8% - 
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Samir Kumar: Моокегјев' iid we for Appellant 
B. C. Dutt "апа 4. К. ‘Sengupta """ "5 507 7 uuu for Respondents 
The juliginent óf the’Cobrt was as follows : v dy Th Ae у 
Майа, J The petitioner has’ alleged isi: on'thé 16th’ August, 


1959, he was married to tho respondent ho. 1, Devika Roy, according ' to 
ihe Hindu rites in Caicutta. ' After the marriage, ‘two children were ‘bora: 
From ‘April bo November, 1969, while he lived in his" quarters’ at “Ribbed, 

he ‘bad о leave Rishra for Caloutta Ìn connexion with: his official duties ‘at 
8 в. m. and’ говаг) home! at about’ 7-30 p. m. Thé '00- -respondcni, Dr: 
Saroj Sen, 16 the Medical Officer of the Alkali апа! Chemical " Corporation 
of India, ‘where the petitioner is’ employed Ав Project Manager: Dr. Sed 
used to treat the members of his’ family from 1966 to°1969. On the mornin} 

of 6th ‘November; 1969, ‘all 6b а budden "he returoed id Riahta. ‘On thas 
date, Dr. Sen’ “soininitted ‘adultery with his wife ' in that’ quarters. ‘THe 
two éhildràn: were takén ‘away by their’ ‘Ayah’ "undér the direction’ of 
Devika. "So, he began tb suspect then’ until to ‘be’ вше ' about’ the same 
subsequontly. ' ' Dr: Sea cémmitted adüllery With Devika from April, 1989; 
and has been living i in ‘adaltery with her. Od the 15th Novémber, 1969? 
hà along” with his family members ‘shifted id’ his quaiters ı at 4:Aftab. - 
Garden, АЛірогё, ‚ Саїсийа. ` Devika was then relbotant to" leave Rishra. 
She lost ail intereat ia ihe fainily’ iüclüdlog Her’ childreh.' Ultimately, she 
Admitted that dhe had committed 'adültery ' with’ Df. Sen: Ов the I6iH 
December, 1969, sho left ‘the ‘ matrimbnial loine at Aliporé: She “his 

wrote letters ddmitting her guilt: ‘Thereafter the petitioner Чіа пос stats 
the bed with her. He did not make any connivance with her or condone 
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ы adultery. . There.is nocellusion between the parties. The suit is 
for , divorce, and alternatively, for judicial, separation and also for the 
eustedy of (веси. , |, |, 
c 2. -Respondent.no. 1, Devika Roy, filed a written statement denying 
the petitioner's allegations. ..]t „has been alleged, infer. alia, , that , the 
petitioner had -illicit relationship with their ‘Ayah’ and, his cousin. There 
je.collusion , between the petitioner and Dr.. Sẹn and they have been trying 
to gei rid of her, She was „tortured, by the petitioner and ultimately, 
driven out of the house at Alipore. - The petitioner inaieted on her taking 
part In the dance in the Officers’ Club.. She did not Agree to ibat proposal 
and a quarre] ensued between them. Dr. Sen used to visit thelr ‘quarters, 
“She requested the, petitioner to ask Dr. Sen. not to.come to thelr quarters. 
But tha former took ng steps and began to abuse and, torture her. After 
she had been, driven out by tho , petitjoner,. his sister, Smt., Kamala . Sen 


Fue 


- Gupta, and her husband. same to her father’s house and. stated that they 


mould try for reconciliation if she, wrote п letter, to the petitioner admitting 
(bat , ghe had committed adultery with, Dr.. .Sen., She, did, not agree to 
gbat proposal, But, hor father prevailed, upon. her to do so and thereby 
ол tha 3Qth Decembor,, 1969, she wrote such a Jetter to, her husband 
acgording,to the dictation of Smt. Kamala Sen, Gupta. But she did, nog 
receive any reply. . According to the instruction of her father, on the 10th 


‘January, 1970, ghe again wrote @ letter to, her, husband. But there wag 
‚ по response from, his end, -Нег father was ailing and she felt, much 
` perturbed. Then on the 5th Hebruary, 1970, she again wrote, а letter, to 


the: petitioner. * But по response came from, her. husband. On the, 26th 
от 27$h February, 1970, Kamala Sen ,Gupta.and her husband came $o heg 
father’s place and told „her that the firat letter written by, her had, been 
missing and so, another letter was necessary. Apgcording to their request, 
and according to the instruction of her father, she wrote, another letter 
fo her husband. , аА Е [aa fando she i8 sve Dg Loi 
(5. 3., Co-respondent no.2 also has put in а written statement and haa 
atated that the suit is a collusive one: He. did not commit &ny.snoh adultery. 
sous 4. The learned Additional Djstriej Judge has beljeved the, рей» 
tioner’s version and held that the case оѓ commissipn of, adultery is fruc. 
Devika also: made voluntary admissions and, wrote letters of her own 


‚ agcord. ^ There was no, collusion `, between the husband and wife, But. she 


yas not !iving in adultery with Dr, Sen, Thus, he gave а decree for 
judicial separation and; not for divorce. . xz PO eee 
T 5. Henge this appeal. by Dr, Sen. The petitioner has also filed a 
cross-objectlon asking for divorce. . t ЧАГАА ГТ 
‚6. It has been argued by, Mr. Samir Mookerjee on behalf of the 
appellant that everything ‘was, managed by the husband and, wifo to, put 
Dr Sen to, trouble. Collysion is a fraudplent design, а secret under- 


` standing between the husband and wife, Dr, Sen visited the petitioner's | 
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quarters purely on professional calls and not to satisfy his lust or to make 
love with Devika. Reliance has been placed on some decisions of this 
Court including those of (1) Subrata v. Dipti in 77 CWN 944 and of 
(2) Sachindra v. Nilima reported in AIR 1970 Cal. 38. The last case 
shows that the House of Lords has stated in she case of (3) Blyth v. Blyth 
in 1966 AC 643 that the standard of proof is preponderance of proba- 
bility in cases of condonation and connivance and beyond reasonable 
doubt in cases of adultery аай the like. We shall later point out what 
was actually stated in Blyth's case, The сазе of (4) White v. White in AIR 
1958 SC 441 has been cited to show that in such cases, the husband ia 
required to establish his case beyond reasonable doubt. This test has pot 
been satisfied because at best, Dr. Sen ‘had an opportunity to make love 
with Devika. Halsbury’s Laws of England. 3rd Edition, Vol. XII, pages 
237 and 238, show that the evidence of opportuntiy does not lead to an 
irrebutable presumption that adultery has been committed. We shall 
subsequently show what is the latest view of H«lgbury on this. I¢ has 
also been stated that the evidence of P.W. 6, Kelyan Kanta Roy, petitioner, 
: cannot bo believed. His gardener, P.W. 5, Panchu Gopal Dutta, and P.W. 
10, Saraju Haldar, Aysh-cum-Cook, аге interested witnesses. D.W. 1, 
Devika, has stated that the alleged admissions had been extracted from 
her by hoodwinking her. There is no corroboration of her alleged 
admissions. The case in (5) John Over v. Muriel A.I. Over AIR 1925 
Bom. 231 has also been cited. ЭЕ > 

7. It bas been stated on behalf of the petitioner-respondent that 
there is satisfactory evidence on his behalf to show that Devika committed 
adultery with Dr Sen and the incident of the 6th November, 1969, із truc. 
The letters, Ext. 3 series, were voluntarily written by the wife. Even her 
father, D.W. 6, Jyotirmoy Roy, tried for a settlement. Terms had been 
imposed on her. But she did not agree (о abide by the same. On the 
8th December, 1969, she came from Alipore to Rishra and met Dr. Sen. 
On the 15th December, 1969, she confessed about her guili and on the 

_ next day, she voluntarily left the husband's home. 

8. Regarding the cross-objection, ii has been urged that since the 
case of adultery haa been proved, in view of sub-sections (1) and (2) of 
section 39 of the Marriage Laws (Amendment) Act, 68 of.1976, a decree 
for divorce has to be passed ia this appeal as a matter of course. 
| 9. At the outset Jet us deal with the point of law — Halsbury's Laws 
of England, 4th Edition, Vol. XIII, para 563 says that adultery must be 
proved to tho ‘satisfaction of the Court, that ig, on a preponderance of 
probability. But the desres of probability depends on the subject matter 
and in proportion as the offence is grave, so ought the proof to be clear: 
The divorce is a civil proceeding and the analogles of criminal law are 
netapt. Now, this is nota criminal case. Ina criminal case, there ів a 
presumption of innocence in the accused’s favour. Inspite of the 


Dx 
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"provisions of aéction 3 of the Indian ‘Evidence Act, such presumption of 


f | innocence of an accused has been imported into the Indian .Criminal Law 


from the English’ law. In the well known case of (6) Woolmington v. 


| . Director оў Public Prosecutions, reported in 1935 AC 462, it has been 


-stated that throughout the web of the English Criminal law one golden 
thread is always to be seen, that ie, the duty of the prosecution to prove the 
prisoner’s guilt. But there is no- such law in regard to our civil proceed- 
dings, Section 3 of the ladian Evidence Act ‘will clinch the issue on this 
for. it says when a fact ів proved, disproved and not proved. That Act 
nowhere says that a civil proceeding has to be proved beyond reasonable 
doubt. Of course, relying on the саве of (7) Preston Jones ү. Preston 
_ Jones, reported in (1951) 1 All ER. 124, it has beon stated in the 
‘case of White v. White in AIR 1958 SC 441 that in cases of adultery, 
"the: ‘petitioner must prove his case to the hilt. In England previously a 


С. View . was taken that such cases must be proved beyond reasonable doubt. 


| "Then inthe case of Blyth у Blyth (supra) the House of Lords has held by 


а majority that regarding divorce or the bars to divorce like connivance 
or condonation, like any other civil case, the petitioner’a case must be 
| provéd by a preponderance of probability. In the case of (8) Dastane v. 

. Dastane in AIR 1975 SC:1534 at page 1540, this aspect of standard of 
;ptoof was discussed by the Supreme Court and held that such cases 
need not be proved to "the hilt. In these types of cases, this is the 
latest position of law in England and India ав well. Consequently, the 
. views 'expressed in the cases of Sachindra v. Nilima (supra) and of 


Bi Subrata v. Dipti (supra) are no longer good law. Thorefore, it is now 


“necessary to вее if the case of adultery has been proved and whether the 
test of preponderence of probability satisfied. 


“2° 10. Let us now deal with the. first chapter of the case because P.W. 


`6, Kalyan Kanta Ray, petitioner,  has- stated that from April, 1969 
"onwards, he was working in the Head Office at 34, Chowringhee Road, 


' Calcütts,and he used to attend his Calcutta Office from Rishra and for 


that purpose, he would leave hia quartera by 8 a.m. and return to 


. Rishra round. about . 7-30 p.m. In the matrimonial cases, the most 
"..na$ural and competent witnessesare the members of the family. The 
..petitioner's family was then composed of his wife and two children. 


The latter аге only child witnesses and naturally, they were kept back from 
tho: witness” box. The next natural witness is their ‘Ayah’, P.W. 10, 


"V'Saraju. Haldar. She has stated that Dr. Sen visited the petitioner’s 


quarters’! for about 7 or 8 months, Evory time ‘Bowdi’ (Devika) used to 
-closs the door from inside after Dr. Sen entered into the room. Dr. Sen 
~ visited". her on many occasions аў about 9/9-30 a.m. after ‘Dadababu’ 
(petitioner) had left for office and she used to go out of the quarters with 


нё: two childzeri ‘according to her direction. She is a competent and 


“natural witness and we find nothing to disbelieve her testimony, We 
ran that the Petitioner, had no illicit relationship with her. 


П 
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11. The next witness offered on behalf of the husband Is P.W..5, . 
Panchu Gopal Datta, who is the gardener of the husband’scom pany.. 
He has stated that he used £o see their Company's docotor, Dr. Sen, visit: 
the petitioner’s quarters during the latier's absence. Dr. Sen used to stay 
there for about half an hour or 45 minutes and he regularly visited that 
quarters for about 5 ог 6 months. He is alto a competent and natural 
witness at that. | І 
12. P.W. 10, Saraju Halder, reported that fact to the petitioner’s - 
sister, P.W. 7, Smt. Kamala Sen, and she has corroborated her statement. 
13. The next chapter of the case is the important incident which 
took place on the 61h November, 1969. P.W. 6, Kalyan Roy, says that cm 
the 5th November, 1969, he had to leave for Delhi and on the’ 6th 
November, 1969, he returned therefrom by air. It has been contended- on 
behalf of the appellant that this story of return on the 6th November; 
1969, is not true and there is no corrrboration on this. f 


14. P.W. 14, B. Kumar, works in the Travel Agencies. This 
witness has produced the documentary evidence, Exts. 11 and 7 series, and 
said thas the ticket was issuod for travel of Dr. K. K. Roy. It will appear 
from those documents that the ticket was issued for the 5th November, 
1969. We belived this part of the petitioner’s version and find that such 
journey was undertaken by P. W. 6, Kalyan Kanta Roy, and he actually 
returned to Calcutta from Delhi by air on the morning of the 6th 
November, 1969. 

15. It has been contended on behalf of the appellant that accord- 
ing tothe hasband’s statement, he returned to Dum Dum Airport in the 
morning. In the normal course, he would have reached Rishra by 7/7-30. 
a.m. at the latest. Now, Р. W. 6, Kalyan Roy, saya from the airport he 
went to his father’s residence at Kalighat and met him. He has been 
corroborated on this by his father, P. W. 9, Nripati Kanta Roy. We see 
nothing to disbelieve such statements. ae 7 

16. The evidence shows that there were two bed rooms іп -the 
petitioner’s quarters at Rishra. P.W.10, Saraju Haldar, has stated thot 
the petitioner returned from Delhi at about 10 a.m. on the next. day. 
Dr. Sen and ‘Bowdi’ had already goneto the southern bed room and 
closed it from inside. She had been asked by ‘Bowdi’ to-take ‘the 
children out and she complied with her direction. She wae playing with’: 
the children near the kitchen. Then she found the petitioner in the s 
kitchen. The latter enquired of her about Devika and she told him’ that - 
Dr. Sen and 'Bowdi' were in the southern room. She says that there- 
upon tbe petitioner went towards the room. І 

17. The next evidence has been offered by P.W. 6, Kalyan. Kanta 
Roy. He says tbat he went to shat-room and tried бо open the lock. 
But he found that the-room was bolted from inside. Then he came to 
the verandah and saw that Dr. Sen was hurriedly proceeding along the 
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garden;of his quarters. He has been corroborated on this by his gardener, 
-P.W. 5, Panchu Gopal Dutta. Не says that when Dr. Sen was hastily 
proceeding along the garden and going up to’ (һе main gate of the 
qaarters, the potitioner had been Watching Dr. Sen from the verandah 
and after that incident, Dr. Sen did not come to that quarters any more. 


18. The next chapter has been unfolded by P.W. 6, Kalyan Kanta 
Roy. He says that thereafter he entered into that bed room and found 
that D.W. 1, Devika, was in the bed with her eyes closed. The pillow 
beside her, was depressed and the bed disturbed. He repeatedly questioned 
her on the same, but she kept mum pver the matter and after sometime 
silently. went to the bathroom. 


19. The letter, Ext. 3(a) dated 30th March, 1971, addressed by 
Devika to/Mrs. Verghese, who was their neighbour at Rishra at the 
relevant time, shows that in fact her husband had questioned her on this. 
D.W. 1, Devika, does not say that P.W. 7, Kamala Sen Gupta, petitioner’s 
sister, dictated that lester to her. It appears from ‘that letter that her 
husband has been telling everybody that ‘he had seen her іп а very bad 
position and since she was во much enraged that she could not speak for 
awhile. This letter -was written after the suit was instituted ond it 
conclusively shows that on the morning of the 6th November, 1969, she 
had been questioned by her husband about the condition of the bed and 
the presence of Dr. Sen: в the closed bed room. Obviously, this aroused 
his suspicion. 

. 20. It has been next contended on behalf of the PR that the 
‘petitioner came up with a false case because he has stated that even on 
that day, he, bad his lunch with Devika. It seems that the learned 
Additional District Judge rightly etated that since P:W. 6, Kalyan Kanta 
Roy, was В man of position and a scholar, he did not take the risk of . 
shouting and calling for explanation from Dr. Roy as to why he bad been 
sneaking away from his quarters at that time. He acted prudently in not 
creating а row over the matter and spreading a scandal straightway. 

© 24. It has been strenuously urged on behalf of the appellant that 
D.W. 4, Dr. Sen, has rightly stated that he did not visit the petitioner’s 
querters after March, 1969, and on 6-11-1969. Let us see what the 
appellant has stated in his evidence. . D.W. 4, Dr. Saroj Kumar Sen, felgns 
not to remember if on that day, he had been to the petitioner’ 8 quarters. 

* "Had that allegation been false, he would have point-blank given a negative 
answer to the question. Inthe para 7 of his written statement, there is 
an admission that on that day, he visited Dr. Sen’s quarters on a bona fide 
professional call. If the call was a bona fide professional one, he had no 
business to make such simulation in the witness box. This goes a long 
way in establishing the truth of the petitioner's allegations and brings nos 
lurid light the appellant's conduct before the suit. 


! 
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22. It has been argued оп behalf of the appellant. that. there. . 
was collusion between the husband and wife. But D.W. 4, Dr. ` Saroj: : 
Kumar Sen, .could not state in his evidence as to why he had been implea- | 
ded а-а corespondent. The learned Additional District Judge hes 


rightly stated that this witness gave vague, evasive and unconvincing . ` 


evidence. We seeno reason why a third person was dragged into the 
"matter. No motive has been ascribed why that Medical Officer was 
implicated. The evidence on the record shows that two doctors had 
been working in she petitioner’s coneern at the relevant time. More- 
over, the fact thai the wife used to entertain Dr. Sen,in her. bèd 
room by closing it from inside aad giving direction to the ‘Ayah’ to take. 
away the children at that time, will also rulé out the possibility . ‘of any ` 


collusion between the husband and wife. Had the ease of collusion been - ` 


true, she would have desisted from making nasty allegations against the 
petitioner in the written statement and would not have denied the factum 
of commission of adultery. The petitioner also woüld not have filed: the 
present cross-objection. Los 

23. There is also oral evidence ќо show thai, as a matter of fact, А 
there was no collusion. The evidence of P.W. 4, Sachi Prosad Chatterjee, . 

.. Maintenance Superiotendent of the petitioner’s company, indicates that on 
the 8th December, 1969, i.e., after the ‘departure of the petitioner from 
Rishra, he saw Devika іо Dr. Sen’s dispensary. This waa: reported to the - 
petitioner and has been corroborated by P.W. 6, Kalyan Kanta Roy. . The 
letter, Ext. 3, written by her to her husband on the 3let December, 1969, 
which is admissible as res -Jestae under section 6 of the Evidence Act, also 
shows that she went.to Rishra from Alipore, and she does not know who 
had supplied him with the aforesaid information. Sho says that Dr. Sen. 
told her that nothing could be done and she had been advised by him .to 
adjust ‘hereelf a bit and comply with her husband’s direction. This conduct 
also is а ‘pointer. that the case of collusion ів not in the least true. 

24, The wife did not appear in this Court. The learned Additional 
District Judge disbelieved her evidence and stated that all the letters, Ext. E 
3 series, had been voluntarily written by her. In those letter, sho has 
made admission of committing adultery with the co-respondent, Dr. Sen. f 
The long letter, Ext. 3, contains matters whioh could not be knowntoan, | 
outsider or to P.W. 7, Kamala. The latter has stated that she did not fell. > 


Devika to write those letters or to make апу. ‘admission. Similar state: > p 


ment has been made by Kamala's husband, P.W. 8, Anil Kumar Sen Gupta. 
© 25.. D.W. 6, Jyotirmoy Sen, ія Devika' s father. Не also wrote а 
letter to the petitioner’s father. In his letter, there ia nothing to indicate 
that his daughter was forced to write any letter to the petitioner or sho Й 
wrote the same at anybody’s dictation. -In such circumstances, we are ‘of | 
opinion that the letters, Ext. 3 series, were voluntarily written by her ‘and © 
she was not decoyed 1o write those letters at the instance of P. W. 7, Kamala 
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; Sen Gupta, or the other relations of the petitioner, by holding out any false. 
_hope- ‘that should she make such admission, Dr.’ Roy would take her back. 
7 < 26° In the case of (9) Mahendra v..Sushila in. AIR 1965 SC 364, 
Raghubar Dayal; J., had stated that in à matrimonial suit, the Court can 

_агеме at tho satisfaction contemplated by section 23 of the Hindu Marriage 
Act even on the basis of the partisa* admission alone, if the Court is of 
opinion that such admission is not collusive: We have already held that 

" the admission made by her in those letters are: ‘voluntary ones and not 

` collusive, Moreover, P.W.7, Kamala Sen Gupte, has stated that D.W. 1, 
Devika Roy, Confessed to her that she had committed adultery with Dr. 
Saroj Kumar Sen on several occasions. . 

27. .It has been contended on behalf of the appellans that the Court 
will consider the probability of the case because Dr. Saroj Kumar Sen, used 
to attend tho dispensary of the same Company from the morning. 
Further, there ів evidence on the record that eoffee parties were held in 
that area on Thursdays. 6th November, 1969, was а Thursday. Honce, 
in view of those two circumstances, the Court should disbelieve the 


' husband's version. 


28. D.W. 4, Dr. Saroj Кош Sen, has stated even in his chief that as 
Medical:oum-Safety Officer he had to: attend the out-patients in the 
dispensary from 7-30 a.m. to 9 a.m. : At 9 a.m., he used to be relieved by 
Dr. H. N. Roy.so that he might look affer the safaty duty for the rest of 
the day till 4-30 p.m. So, even from his own evidence, it is clear that he 
‘bad sufficient opportunity (о go to the petitioner’s quarters round about 
9 a.m. after being relieved of his duty at the dispensary. Otherwise P.W. 
5, Panchu Gopal Dutta, and P.W. 10, Saraju, could not have stated that 
Dr. Sen used to visit the Petitioner’s quarters. regularly for 7 or 8 months 
after 9а. m. 

29. The ‘learned Judge has pointed out that coffee parties were held 
on - Thursdays between 10-30 and 12 noon. In that view of the matter, 
Dr. Sen had suficient opportunity to go the petitioner’s quarters 
before such party started af nbout 10-30 a.m. 

- 30.' Now about the factual aspect of the case. Devika’s fathor, 
_D.W. 6, Jyotirmoy Sen, іза scholar and a retised professor. His letter, 
Ext. 3 (h) dated 27th January, 1970, shows that Devika alias Khuku ів 
highly emotional and requires treatment by а psychiatrist. The khate, 
Ext. 15; written by her was produced. She is conitrained to admit in her 
'oross-examination that she cannoí recall if tho. statements in that khata 
arethe figmentis of her imsgination. - After considering the facts and 
. circumstances of the case, we аге of-opinion that she is a queer card. Her 
letters, Ext. 3 series, show that she was neglected, mentally sterved and 
even tortured by the petitloner. She was frequently asked by her husband 
to go out. Despite her reluctance she was goaded by her husband to lead 
ultra modari life by attending parties, ш alcohol and dancing with 
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persons of her opposite sex. It seems that even after returning to hi$ | 


quarters the petitioner was wholly engrossed in the work of his office 
and had connection with his wife only in bed. Naturally, this emotion! 
lady was feeling bored and pining for some company. 80, she rightly 
complained in her first letter, Ext. 3, that while in bed she was frigid. Не 
thereby paved the way for her downfall. Her letter, Ext. 3, shows how. Dr. 


Sen made overtures of love to her, and roused her feelings, and eventually | 


committed adultery with her. It will be pertinent to point out that in that 


letter there is no indecent allegation agsinst Dr. Roy’s character, though. 
subsequently nasty statements were made in some later lettera ii also in М 


‚ her written statement. 


31. It has been ‘contended on behelf of the husband that the story ^ 


of torture is false. But P. W. б, Kalyan Kanta Roy, is constrained to . 


admit that under the orders of the Court, her ornaments and belon-: 
gings had to be returned. D. W. 1, Deviks, says that on the .16th 


December, 1969, the petitioner drove her out of the house. If she: volun- , ` 
tarily left her husband’s protection, one would expect that she would leave 


with her ornaments and belongings, That circumstance goes to show. 
that, in fact, the petitioner used to torture her and, ultimately, on the 16th, 
December, 1969, he drove her out of his quarters. P. №. 6, Kalyzn 'Roy, 
has stated that on the 15th December,'1969, she confessed everything and 


stated that she. had committed adultery with Dr. Sen. Normally, the. 


husband's reaction was to. drive her out of the house on the following day. 
Tho letters, Ext.3 series, and the evidence given by her father, D. W. 6, 
Jyotirmoy Sen, and P. W. 7, Kamala Sen, indicate that there were attempts 
. for a reconciliation. Some terms were imposed that she should stay dà 
some ashram апа во on and so forth. But those terms were. not acceptable 
to her. The parties failed to come to terms and ‘this led to the ics of 
this unfortunste litigation to snap the marriage. tie. . 


32. The evidence of P.W: 9, Nripati Roy, shows that. on: ‘the 8th 
March, 1970, at about 7 p.m., he saw Devika and Dr. Sen in: the Lake 
Place. That showe-Dr. Saroj Kumar Sen's conduct even after the couple 
left Rishra. 


33. ' Thus, from the facts end circumstances- discussed above, we 
reject the contention put forward on behalf of tke &ppellant and, believe 
the evidence of the the aforesaid P.W.s. The preponderance of probability: 
is in the husband's favour. We also hold that for the period from 
April to October, 1969, Dr. Saroj Kumar Sen voluntarily cemmitted. 
adultery with Devika Roy in the petitioner’s quarters in the morning 
after 9 a.m.-and he also committed adultery with her in the bed room of 
the petitioner's quarters on. the morning of the 6th November, 1969. 
We also find that there was no collusion between the parties when the auit 


о 
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was filed-and the petitioner did not make any delay in filing the вий or 
condone her misdeed. 1 

34. Mr. Bankim Dott has stated that no petition for amendment 
i» necessary. There is a prayer for divorce in the petition and also іп the 
cross-objection. 

35, Section 39(1) of the Central Act, 68 of 1976 says thai it applies 
to all pending marriage proceedings. This view has been taken by three 
Bench decisions of this Court reported in.(10) AIR 1977 Cal. 193 (Sundari 
v. Basu), (11) Debi Bhaduri v. Kumarjib Bhaduri in 1979(2) CLJ 383 and 
(12) Sulekha Bairagi v. Kamala Ката in 1980(2) CLJ 82. 

That section says :— 


| *39(1) All petitions and proceedings in causes and matters 

matrimonial which are pending in any court at tho commencement of 

the Marriage Laws (Amendment) Aet, 1976, shell be dealt with and 
` decided by such courts ; 


. (i) -if it is a petition or proceeding under tho Hindu Marriage 
Act, then so far as may be, as if it had been originally instituted 
' therein under the Hindu Marriage Act, as amended by this Асі; 


(2) In every petition or proceeding to which sub-section (1) 
applies, the court in which the petition or proceeding is pending ehall 
give an opportunity to the parties to amend the pleadings in so far as 
such amendment is necessary to give effect to the provisions of sub- 
section (1), within such time as it may allow in this behalf and. any such 

` amendment may include an amendment for conversion of a petition 
or proceeding for judicial separation into a petition or proceeding, as 
the case may be, for divorce." 


36. The present petition ` wes filed under the provisions of the 
Section 10(1)(f) and alternatively under Section 13(1)(1) of the unamended 
Hindu Marriage Act, 1955. Section 13 (a) (1) of that unamended Aci 
Act says that a рагу to the marriage may obtain a decree for divorce 
where the other party is living in adultery. А material change has been 
brought abeut by the amending Act of 1976, because the amended 
section 13(1)(1) says that а decree for divorce can be obtained by one 
party whore the other party has, after the solemnization of the marriage, 
had voluntary sexual intercourse with any person other than his or her 
spouse. Section 23(1)(b) of the Act says that in such cases, the Court 
has to sec that the petitioner has not, in any manner, accessory to or 
connived at or condoned the act or acte complained of. 

. 37. The necessary averment of adultery has been made out in the 
cross objection as well. It may be pointed out that P. W. 6, Kalyan 
Kanta Roy, haosstated that he cannot say if Devika has been 
` living in adultery with Dr. Sen. It is common ground that she has been 
working in a Gramaphone Company under the name Devika Son and 
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living with her father at 68/6A Purna Das Road and not with Dr. Saroj 
Kumar Sen. Hence, without taking. further evidence, there cannot be 
ap automatic- decree for divorce by the appellate court, though 
in this case no amendment of the petition will be necessary. Оп, account 
of such subsequent change of law the case must ba sent back to the 
trial court for arriving at а decision whether after the decree for judicial 
separation, the husband and the wife have resumed cohabitation and if 
there has been any condonation by him. The Court will send notices ' 
to the petitioner husband and Devika and give an opportunity to 
adduce ovidence only on this point. If, after considering the further 
evidence In this respect, the Court is satisfied that after. the deoree in 
question has passed «there was по resumption of cohabitation between 
Kalyan Ray and · Devika “Roy and there was no condonation by him, 


-there will be à decree for divorce.’ If, on the other hand, the Court arrives 


at a conclusion the other way about, then the suit will be dismissed because 
of the happening of such subsequent event, if any. If no further evidenco ` 
їз adduced, the decree already passed will. bo maintained. The question 
of the-custody of the children is left open. Although we "а гш the 
findings: of the trial court, in view of the partial success of the cross-objec- : 
tion the decree and judgment will have to be aet aside. 


38. The appeal i is dismissed with costs to the respondent по. | and 
without costs to the rest. The.cross-objection is allowed without costs. 
The judgment and decree appealed against be hereby set aside and the 
proceeding remitted to the trial court for disposal according to law in the 
light of the observations made іп the body of the judgment. - 

The learned Advocate appearing on behalf of the appellant. 
has asked for a cartificate for leave to the Supreme Court. No substantial © 
question of law is involved. There is no question of public importance” 
which requires determination by the Supreme Court. So, the certificate 
asked for is refused. 

' Mookerji, J. : I agree. 

S.N.R. 


" 
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[ CIVIL REVISIONAL JURISDICTION ] 


` Before Mr. Justice Nirmal Chandra Mukherji 
Decision: July 24, 1980 
Smt. Shibarani Auddy ` : 


ОТТ Petitioner 
| Versus 
Deputy Commissioner (P), Calcutta Corporation 
& Ors. -. Opposite parties* 


Natural Justice —Breach of. principles— Notice of hearing of demotion 
case before Corporation authority on the date adjourned should be duly 
and properly served on party likely to be affected— Exparte order Hable to 
be set aside if service of such notice be not аны effected — Construction 
of service such notice. 

In this revisional application, the order ‘of the appellate Building 
Tribunal, Corporation of Calcuita;, was being challenged. The Tribunal 
did not interfere with the exparte decision of the Deputy Commissioner (Р) 
ordering demolition of certain unauthorised structures made without the 
requisite sanction of the Corporation. 

HELD: It 1з contended on behalf of the, petttioner that she did not 
receive any such notice of the adjourned date of the hearing of the. 
demolition case pending before the Deputy Commissioner, Corporation of 
Calcutta’ and as such she could not produce the materials before the 
authority concerned. This contention of the petitioner appeared to be 
substantial. Аз this is case for demolition of structures, it is fit and proper 
that the petitioner should be given an opportunity to е her case before 
the authority concerned af the hearing: 

Samir Kumar Mookerjee and Ainalesh Kumar Banerjee  ..... for Petitioner 


Amal Chandra Chatterjee —— е a Opposite parties Nos. 1 and 2 
Rathindra Nath Bhaduri SUE CSS for Opposite party No. 3 
The judgment of the Court was as follows :— 


This application is directed against an order dated 17. 2. 78 passed by 
the Deputy Commissioner (P), Corporation of ‘Calcutta and also against 
the order dated 8. 3. 80 passed by Building Tribunal. 

2. The Deputy Commissioner passed an order for demolitien of 
the unauthorised structures as those structres were without any sanction 
of the Corporation. Being aggrieved by the aforesaid order the petitioner 

: has come up to this Court. 5 
” 3. ‘It is conteoded that tke case before the Deputy Commissioner 
was fixed” on 7th October, 1977. On that date the petitioner made an 
application for adjournment. That application was allowed and the 
petitioner was informed that the next date would be intimated to her. It 
is the case of the petitioner that without any further intimation from the 
authorities the date was fixed on 17.2.78 and as the petitioner did not know 

*Civil Order No. 2491 of 1980. 


`S 
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about the date an exparte order was passed by the Deputy Commissioner 
and the Building Tribunal also did not really intend to interfere with the 
order of demolition as the petitioner could not produce any material 
before the Deputy Commissioner. 

4. Mr. Samir Kumar Mookerjee, learned Advocate appearing on 
behalf of the petitioner, states that it is the stand of the Corporation of 
Calcutta that the notice fixing the date of hearing before the Deputy 
Commissioner on 17th February, 1978 was sent by special messenger. 
From the endorsement it appears that the notice was tendered to some 
person who refused to sign. There is nothing to show from the endorse- 
mené that the petitioner was not at her house and the notice was tendered 
to any adult member of the family. 


5. In such circumstances, there is. much substance in the contention 
of Mr. Mookerjee, that she did not receive any notice about the date 
of hearing and as such she could not produce the materiale before the 
Deputy Commissioner. As it isacase of demolition of structures it is 
only fit and proper that the petitioner should be given ap opportunity to 
place her case. j 

6. In the result the application succeeds and is allowed. The orders 
passed by the Deputy Commissioner and the Building Trubinal are set 
aside. Butin order to avoid delay the petitioner is permitted to place her 
case before the Bullding Tribunal, who is directed to dispose of the matter 
afresh after giving the petitioner an opportunity to place her саве. 

There will be no order as to costs in this application. Let the order be 
communicated tothe Building Tribunal immediately. 

N. C. S. х 





[ CIVIL APPELLATE JURISDICTION ] 


Before Mr. Justice Anil Kumar Sen and Mr. Justice 
Bhabes Chandra Chakravorti 
Decision : March 26, 1980 
Santilal Dulichend Shah O res (Deft) Appellant 
Versus 
Ramesh Chandra Guzratl 2.55. <. (PIF) Respondent? 


Indian Evidence Act (1 of 1872), Sec. 116—Estoppel of tenant- 
Limitations on applicability of the doctrine— Suit for eviction by Karta of 
a Mitakshara joint family—Position of married sisters in such family— 
Attornmeni and payment of rent ќо -such Karta—Estoppel apart 
from Sec. 116, when applicable—Doctrine of estoppel explained— 
Interpretation. 2 


* Appeal from Original Decree №. 77 of 1979 
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In this appeal, a point маз taken by the appellant as to the main- 


tainability of the suit and it was ‘contended that the suit was bad for non- 
joinder of necessary parties. 


Admittedly, the family of the plaintiff i is ознака by the Mitakshara 
School of Hindu Law. There is no dispute with the proposition that 
married sisters do not constitute members of a joint Hindu undivided 
family. But with the passiog of the Hindu Succession Act they are legally 
entitled to inherit the estate. left. by their father. In the instant case, the 
three sisters were married sisters who also inherited undivide shares in 
the premises in question left by the father of the plaintiff: Consequently 
when the plaintiff has sued as Karta of the Hindu undivided family, the 
married sisters were necessarily’ excluded ‘from the category of the 
plaintiff. Now in order to succeed on the ground of reasonable require- 
ment of the landlord, it is necessary for the landlord to show that 
besides being landlord he is also the owner of the premises. Such 
being the position, the appellant contended that the suit as framed 


was not maintainable. To meet that contention the Respondent invoked 
the doctrine of estoppel. 


HELD: Section 116 of the Indian Evidence Act which deals with 
the question of estoppel of tenant, does not strictly apply to this case 
because that section prohibits a tenant from repudiating the title of a 
landlord at the beginning of the tenancy. In the instant case the defendant 
has nowhere denied the title of the deceased father of the plaintiff, who 
had actually inducted him as tenant, The plaintiff not being the original 
landlord but claiming title by inheritance Is not entitled to invoke section 
116 of the Act on its terms. . But. ihen, there may be other kinds of estop- 
pel as between the landlord and tenant even though the case may not come 
within‘ the ambit of section 116. , It was pointed out that the defendant 
had attorned to the plaintiff and had pald rent and therefore the plaintiff 
argued that the defendant 1з estopped from aa the title of the 
plaintiff as landlord. 

Where the person recelving the payment is not the person who let the 
payer into possession of the premises, but some one who is claiming 
title by succession, the mere act of payment as ond for rent without more 
is'not conclusive and does not estop the payer from ofterwards repudia- 
ting the payee's title if he can explain away the payment by showing that 
he has made it by mistake, in ignorance or by incomplete knowledge of the 
circumstances of payee's title or of other material facts. 

In the present case, the plaintif suing as the Karta does not certainly 
represent the interests of his married ` sisters. The defendant might have 
pald rent to the plaintiff in ignorance of any arrangement as between the 
plaintiff and his married sisters. The defendant might have paid rent to 
the plaintiff in ignorance of any arrangement as between the plaintiff 


1 
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and his married sisters but when it comes to the question of 
eviction of the defendant he is entitled to skow that the plaintiff alone is not 
entitled to such relief. The doctrine of estoppel by representation is a 
rule of evidence and except as а bar to testimoney it has no particular 
significance. In this case, the mere fact of payment by defendant to 
Plaintiff cannot by itself be sufficient to entitle the plaintiff to a decree 
for eviction for the simple reason that he represents only a section of the 
entire body of owners. The pesition might have been different if the 
origina! demise, was by the plaintiff for'it- is not impossible for one of 
several owners to effectively demise a property.. In such a situation it may 
not be open to the tenant to contend that there are other co-sharers ef the 
lessor. But here the plaintiff cannot take sucha stand, he himself having 
derived title by inheritance along with others from the original lessor. 

In the circumstances of the case, it’ із not possible to accept such а 
broad proposition that where there has been an attornment, the tenant would 
be under по clreumstances entitled to .deny the derivative title of а > 
reyersioner. That being the position, the suit as framed is not maintainable. 

Caaes referred to ;— 

(1) Kumar Raj Krishna v. Barabani Coal Concern, 64 IA 311 
(2) Lodha Molla v. Kalidas Roy, ILR 8 Cal 238. 
(3) Dr. Chaitanya Chandra Saha v. Parimal Chandra Datta & Ors., 
1979(2) CLJ 7 
(4) Sugga Bai v. Smt. Hiralal, AIR 1969 MP 32 
M. №. Ghosh, Subhas Kr. Banerjee and Tapas Kr. Sen. ..... for Appellant 
R. P. Bagchi and Snehansu Sekhareswar Кау aa for . Respondent 

The judgment of the Court was as follows :— 

Chakravorti, J.: This is an appeal by the tenant (hereinafter 
called the defendant) against a decree of eviction passed in Ejectment Suit 
No. 1137 of 1974 of the City Civil Court, Calcutta. 

: 2. The respondent Ramesh Chandra Guzrati, (hereinafter called 
the plaintiff) instituted the suit in his capacity as Karta of the Hindu 
undivided / family styled ‘Ramesh Chandra Guzrati and others’ for 
recovery of possession of the disputed premises held by the defendant 
ав в tenant, after determination of the tenancy by the service of a combined 
notice under Section 106 of the Transfer of Property Aot and Section 13(6) 
of the West Bengal Premises Tenancy Act. The grounds upon which the 
claim for eviction has been founded are : (1) a part of the disputed premises 
has been sublet to M/s. Advance Traders after the commencement of the’ 
West Bengal Premises Tenancy Act, 1956 and without any consent in 
writing of the plaintiff-landlord, (2) the plaintif reasonably requires the 
suit premises for his own use and occupation and also for the use and 
occupation of the members of the ‘Hindu undivided family’, there being 
no other reasonably suitable accommodation available to the plaintiff 
elsewhere. 
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3. The specific case made out іп the plaint ів that the family 
consists of the plaintiff himself, his wife, one son aged 4 years, three 
unmarried brothors of varying ages between 21 and 24 years, one married 
brother with his wife and a son, one unmarried sister and widow mother. 
They have beer residing with great difficulty in only 3 rooms in the 
3rd-floor and one room with asbestos roof: оп the top floor besides kitchen 
“and lavatory. The accommodation available to the plaintiff is thoroughly — 
insufficient. The brothers, though they have attained marriageable age 
cannot be given in marriage for want ‘of suitable accommodation. The room 
in the occupation of the defendant being adjacent to the rooms in 
plaintiff’s occupation is mosts suitable for the immediate requirement of 
the plaintiff. The defendant not having vacated the premises in com- 
pliance with the notice, the plaintiff was obliged to institute the suit. 

4. The suit was contested on the following amongst other grounds : 

The suit as framed is not maintainable and is otherwise bad for 
non-joinder of necessary parties. Tho defendant was inducted in the sult’ 
premises by Ganeshdas Guzrati, father of the present plaintiff in 1954. 
Ganeshdas died in 1965 leaving behind him surviving five sons, four 
daughiers and а widow who inherited the property. The defendant 
denies that the plaintiff is tae sole landlord or he has any right to maintain 
the suit. -The allegation of subletting a portion of the premises is denied. 
The allegation of reasonable requirement is also not trus. The plaintiff 
has in recent times let out two other rooms in-the third floor to other 
tenants and one roem in the ground floor to another tenant. Tho plaintiff 
has constructed two' new rooms over the portion in his occupation and 
bas let out. one of them retaining possessiodg)in the other. The legality 
and validity of the notice haa alsa been challenged. А 
: 5. On the -pleadings aforesaid the сеш issues were settled for 
decision : · 2 

1. Is there any relationship of landlord and tenant between the 
plaintiff and the defendant ? 

2. Isthe suit maintainable at the instance of the plaintiff ? 
.. 3. Does the plaintiff reasonably require the premises for own uso 
and occupation asalleged ? Ishe the owner of the suit premises ? 
Has he a reasonably suitable accommodation ? 

4. Has the defendant’s tenancy been validly determined by 5 
legal and sufficient notice ? 

5. Isthe plaintiff entitled to the reliefs claimed ? 

6. A4 the trial the plea of subletting was given up. Parties adduced 
evidence both oral and documentary. P.W.1 is the plaintiff himself. 
He says that after the institution of the suit two of his brothers have, 
' married. On the date of his examinátion, he admits he came into  possea- , 
sien of one more room recently He admits ‘to have let out ono 
Punambhai in 1966 and another portion was let out to 'Ciesco' in 1973: 
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This latter room is now in occupation of the plaintiff making the number 
of rooms in their occupation to be four now instead of three as on` the 
date of the suit. The other room let out to Babumal and Son as suggested 
by the defendant is in the first floor and P. W. 1 says that it cannot be 
used as residence. In cross-examination he says that the defendant was 
inducted by his father in 1954, shat his father died in 1965 leaving behind 
his widow, 5 sons and 4 daughters, three of whom are married and that 
after his father’s death his widow, sons and daughters all became heirs. 
He says he gave permission to his tenant Chandu Babu to extend his 
portion of tenancy and denies that he himself made any new construction. 


7. D.W. 1 is the defendant. He says that the plaintiff is not the 
Karta, and that all the heirs of Ganeshdas are the owners. He further 
says that 'Ciesco' was іо possession of two rooms, both of which are now 
in occupation of the plaintiff and that the plaintiff has raised another 
room with asbestos roof above the disputed room whioh has been lei 
out $o one Chandu Babu. 


8. The documentary evidence consists of the notice to quit, postal 
acknowledgements, some letters that passed between the parties, an 
application for deposit of rent with the Rent Controller, the original title 
deed of the plaintiff’s predecessor and the agreement of tenancy executed 
by the defendant. On the defendant’s side several rent receipts were 
exhibited. 


А 9. On the evidence on record the learned Judge in the Trial Court: 
found thatthe plaintiff was in occupation of 4 rooms in tho 3rd floor 
besides one room with asbestos roof on the 4th floor, that the accommo- 
dation available to the plaintiE was insufficient and that the family which 
now consists of 4 married brothers, one brother who has since attained 
marriageable age, one uamarried school going sister and mother, and that 
they reasonably require more space for their own use and occupation. Не 
also found that the plaintiff has no other reasonably suitable accommo- 

dation elsewhere. Issue No.3 was thus disposed of in favour of the 

plainuff In regard to issues 1 and 2, the learned Judge overruled the 

defence contention upon a finding that the defendant having himself 
deposited rent with the Rent Controller describing the plaintiff as the 

landlord is estopped from contending that there are other co-sharers 

landlords. Furthermore it waa held ¢hat since the plaintiff was a person 

entitled to receive rent after his father’s death, he 1s the landlord within the 

meaning of the word as defined in Section 2 (d) ofthe West Bengel 

Premises Tenancy Act. The two issues were thus answered in favour of 

the plaintiff The notice was found to be valid and sufficient. The service’ 
of the notice was not in dispute. On such findings the suit was decreed on 

contest with costs. Being aygrieved the defendant has preferred the 

present appeal. ` 


ys D E i - 
1980 (2) CLJ ] Santilal Dulichand Shah v. Ramesh СА. Guzratl 523 
А 3 i . 

10. Mr. Ghosh appearing for the appellant, raised two points in 
support of the appeal one relating to the maintainability of the suit at the 
instance of the plaintiff and the. other relating to the merits of the claim. 
| 11. In elaborating the first point Mr. Ghosh argued that the three 
married sisters of the plaintiff also became heirs to tho estate left by 
Ganeshdas Guzrati and since the defendant was let into possession by 
Ganeshdas, the threo married daughters also became landlords though 
they are not members of the undivided. family of which the plaintiff claims 

to be the Karta. 

12. Admittedly, the family of the plaintiff is governed by the 
Mitakshara School of Hindu law. | There is no dispute with the proposition 
that married cisters do not constitute members of a joint Hindu undivided 
family. But with the passing of the Hindu Succession Act, they are 
legally entitled to inherit the estate left by their father. Of the daughters 
of Ganeshdas, three are admittedly married. Consequently when the 
plaintiff sues as Karta of the Hindu undivided family, the married sistors 
are necessarily excluded from the category of the plaintiff. Now in order 
to succeed on the ground of reasonable requirement of the landlord, it {s 
necessary for the landlord to show that besides being tho landlord ho is 
also the owner of the premises. Such being the position in law Mr. Ghosh 
argued that the suit as framed is not maintainable at the instance of the 
plaintiff. 

13. Mr. Bagchi in defending the appeal invoked the doctrine of 
estoppel aad argued that the tenant defendant having attorned to the 
plaintiff, having paid rent to the landlord and. having described the plaintiff 
as landlord in his application for deposit of rent with the Rent Controller, 
is not now entitled to contend that somebody else is the landlord. 

14. The points thus posed by the parties raises an important 
question of law, namely, to what extent the doctrine of estoppel would be 
attracted in the given circumstances of the case. At the outset it may be 
pointed out that Section 116 of the Evidence Act which deals with the 
question ef estoppel of tenant, does not strictly apply to this case for that 
Section prohibits a tenant from repudiating the title of a landlord at the 
beginning of the tenancy.In the саве of(1) Kumar RejKrishna v. Barabani Coal 
Concern, 64 Т.А. 311, the Privy Council held that Section 116 postulates 
that there із a tenancy still continuing and that it had its beginning at the 
given time from a given landlord and provides that neither a tenant nor 

, any one claiming through such a tenant shall be heard to deny that that 
particular landlord had et that date a title to the property. In the instant 
case the defendant has nowhere denied the title of Ganeshdas who had 
aetually inducted him as tenant. The plaintiff not being the original 
landlord but claiming title by inheritence is not entitled to invoke Section 
116 ef the Act on ita terms. But then there may be other kinds of 
estoppel as between landlord and tenant even though the case тву not 
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¢ome within the meaning of Section 116. Mr. Bagchi, however, pointed 
out that here in thie case, the defendant has attorned to the plaintiff, 
paid rent amicably to the plaintiff for some time and thereafter depo- 
sited the Rent with the Rent Controller in favour of the plaintiff and 
hence he argued that the defendant is estopped from questioning 
the title of the plaintiff as landlord. The position in law in such cireums- 
tances has been explained in Woodfall’s Law of Landlord and Tenant 
(28th Edition-Vol. I para 1-1730) in the following words : "The Rule that 
a tenant may not dispute his landlord's title applies only to the title 
of the landlord who let him in, end, not to that of an assignee or reversion 
and such title may be disputed by the tenant. Butifthe tenant has paid 
rent $o the claiming assignee of a reversion or his agent, such payment 
is prima facie evidence of title of the assignee, and the tenant, except in 
n саве of freud or misrepresentation, can only defeat that title by 
showing that he paid in ignorance; and thatsome third person is tho 
real assignee of the reversion ; it is not enough for him to show that the — 
claiming assignee has no title.;' 

15. In Foa’s General Law of Landlord and Tenant (8th Edition 
476 and 746) it is stated .."but the tenant may explain the payment 
by showing shat there is a third person who is in fact the assignee of ‘tho 
reversion, and ¢hat the rent was paid by mistake or in ignorance of the 
facis relating to the title or that the payee received it as agent or 
collector for such third person". That also appears to be the principle 
laid down in the case of (2) Lodha Molla v. Kalidas Roy, ILR 8 Cal. 
238 and relied on in a very recent decision of this Court in the case 
of (3) Dr. Chaitanya Chandra Saha v. Parimal Chandra Dutta & Ors., 
1979 (2) CLJ. 7. 

16. Upon a consideration of the authorities it follows, therefore, 
that where the person receiving the payment was not the person who 
let the payer into possession, but some one who is claimiog title by 
succession, the mere act of payment as and for rent, without more, is not 
conclusive and does not estop the payer from afterwards repudiating the 
payee's title if he can explain away the payment by showing that he 
made it In mistake, ignorance or incomplete knowledge of the circum- 
stances of payeo’s title or of other material facts. (See The Law Relatiog 
to Estoppel by Representation by Rower, 3rd Edition page 194). 

17. Ia the instant case before us there has undoubtedly been 
attornment followed by payment of rent to the plaintiff. The defendant 
does not dispute the title of the plaintiff as а co-sharer landlord. АП 
that he contends is that there are others who are equally interested owner 
landlords and who have not joined in this suit as plaintiff. It зв in the 
admission of the plaintiff himself that she estate left by his father was 
also inherited by his daughters who are now married. The plainuff 
suing as Karta does not certainly represent their interest. The defendant 
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might have paid rent to the plaintiff in ignorance of any arrangement 88 
between the plaintiff and his married sisters but when it comes to the 
question of eviction of the defendant he is entitled to show that the 
plaintiff alone is not entitled to such relief. The doctrine of estoppel by 
representation is a rule of evidence and except as a bar to testimony it 
has no particular significance. In this саве before us it has come out from 
the evidence of the plaintiff himself that he has other co-sharers, The 
question whether the defendant would haye been entitled to any this is 
now merely academic because tho fact stands established by plaintiff's own 
evidence. In such circumstances, the mere fact of payment by the 
defendant to the plaintiff cannot by itself be sufficient to entitle the 
plaintiff to a decree for eviction for the simple reason that he represents 
only a section of the entire body of owners. The ‘position might bave 
been different ifthe original demise was by the plaintiff for it is not 
impossible for one of seyeral owners to effectivly demise a property. In 
such’ a situation it may not be open to the tenant to contend that there 
are other co-sharers,of the lessor. But here the plaintiff cannot take such 
a stand, he himself having derived title by inheritance along with others 
from the original lessor. s 

18. Finally, Mr. Bagchi in support of his contention referred to a 
single “Bench decision in the case of (4) Sugga Bal v. Smt. Hiralal, AIR 
1969: Madhya Pradesh 32. Із has been held in that case that a 
tenand “cannot be permitted to deny the derivative title of a 
reversioner if he has attorned to him.” In.view of the authorities 
earlier cited we are unable to accept such a broad proposition that 
where there has been aunattornmen$, the tenant would be under no 
circumstances be entitled to deny tbe derivated title of a reversioner. 

19. Such being our view of the matter, we find and hold that the 
pleintiff cannot sue ог succeed on his own. 
| 20. On.the'other aspect of the case, namely, the merits of the 
plaintiff’s claim, the case of the defendant-appellant appears to be rather 
weak. There is no dispute:that the, plaintiff’s family now consists of himself, 
his wife,éwo sons, 3 married brothers, one unmarried brotber, one un- 
married sister and the widow, mother. They are presently in occupation of 
four rooms in.the third:flogr.and one room with asbestos roof in the top 
floor." There is also no dispute that the;disputed.room in the occupatjon 
of the defendant is adjacent to the rooms in.tke possession of the plaintiff's 
family . and;consequently from the point of view of contiguity and homo- 
geneity, the eviction of the defendant would serve their purpose better 
than the -eviction of апу other tenant. Mr. Ghosh, however, disputed 
the claim that -the plaintiff is in occupation of only four rooms in the 
3rd floor and one room іп the top floor. Не ,also pointed out that the 
plaintiff came into possession of at least one room on his own showing, 
fter the institution of the suit. While this ia true, it is equally true that 
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the requirement of the plaintiff has increased singa after the filing of tha 
guit, in go far as three of his brothers are now married and the youngest 
ваппоў be given in marriage for want of auitable accommodation. The 
requirement has on the date of the decree ig the relevant factor for consi- 
deration and not whatthe requirement was at the date of the suis. 
Undoubtedly the plaintiff's requirement has considerably increased sineo 
after the filing of the suit. That is an aspeet which has ta bo taken into 
consideration. Considered in that light the requirement does not appear 
фо us ta be unreasonable. А 

1i. Р, W. 1 in his evidence has etated that there aro 6 reoms in the 
Srd floor, that the plaintiff is now in occupation of 4 rooms and tbat 
besides tho defendant there are twe other tenants ig the 3rd floor. In this 
state of evidence Mr. Ghosh posed а question ва te how табу rooms 
thera really are in the 3rd floor? Even if we eliminato the possibility of 
a mistake or gonfused statement being meda by Р. W.1 we do not 
know whether the two other tenants referred to by P. W. 1 are joing 
tenants in respect of g single room. That is 8 possibility which was not 
cleared by cross-examination or by direct evidence. The defendant in his 
evidence did not say how many roomg are in the occupstlen of tha 
plaintiff in the 3rd floor. He did nat addyce any corroborative evidenge 
to support $his case that he plaintiff has constructed rooms jn the top 
floor. Mr. Ghosh gomplained that the gontroversy аз to. the extent of 
accommodation available to the plaintiff gould be set at rest if only the 
plaintiff had taken оці a commission for logal inspection. We do not see 
now a local inspection would bavo improved the matter, That apart if 
the defendant felt that such а gommission wag necesaary, he might ag 
well have asked for it to disprove the plaintiff's claim. | 

32, Be that as it may, we do not consider Н necessary to dwell 
on this point any longer in viow of our finding on tho other point 
regarding the maintaloability ofthe suit atthe instance of the plaintiff 
as the Karta of Hindu undivided family, А 

23. There will be no point in remitting tho sult to the доці 
below po ao te enable the plaintiff to bring on record the ether go: 
owners who have been left ous, because, even then the court would 
be incompetent to pass a deoree on the basio of the notice which was 
jssued on behalf of the plaintiff alone. . 

24. Such being the position, the appeal is liable te sugcsed and ig 
hereby allowed. The judgment and deerec ofthe Court below are set 
aside and the suit is dismissed on contest. Parties to bear their awn 
gosts throughont, In view of the fact that the appeal succeeds and the 
decree of the court is set aside, the connected application hecomes 
jnstructuous and is dismissed. : IE j 

Sen, J.: I agree. 

Р.К. 
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f [ CIVIL APPELLATE JURISBICTION J” 
. JBefere Mr. ‘Amarendra Nath Sen, Chief Justice and 
Mr, Justiee Murari Mohan Dutt 
Deelsion: November a чи : 
Izazu] Haque and Others ...Petitieners- Appellants 
~ Versys 
5 State of West Bengal & Ors. d «sere Respondents* 
` West Bengal Panchayat Aet, 1973, Sers. 4,7 & 210— Members 
nominated by State Govergmept—Vhether, they are members of Gram 
Panchayat ?— Whether they are entitled to-participsté to any voting In any 
г Meeting of members of Gram Panchayat ? 
Whether nominated members of а Gram Panchayat are .mombers of 
the’ Panchayat and whether they enjoy the righ$ to participate in . 
any yoting in апу meeting of the members of the Gram Panchayat? 
' HELD; The persons appointed by the State Government under seetion 
'210 of the West Bengal Panehayat. Agt, are the members of the Gram 
Panchayat and are entitled ta participate In the meetings and in any voting, 
if any yoting takes plage, 


t 


Tarak Nath Banerjee and Ази Kunar Sen Gupta 20 see Sor Betitianers] 
Appellanta 
Bhabani Sankar Bagchi and Kamelesh Banerjee. ш... for Respondentg 


The judgment of the Conrt wes as follows :— 

By consent of the partigs, the appeal {9 treated 84 pn’ the day's lisi 
and ss agreed to by the parties we propose to dispose of both the appeal 
and the applicetion for interim. order. 

2. The only point urged in this appeal arising eut of the judgment 
and order passed by В. С. Ray, J.on-the 25rd of September, 1980, i6 
whether nominated members of a Gram Panchaya$ are momberg of tho 
aid Panchayat and whether they enjoy the right $e participate in any 
voting in any meeting of the members of the Gram Panchayat. B. C. Ray, 
J. for zenson stated in his judgment, has came to the conclusion that #9 
nominated members ofa Gram Papchayat аге members of the Gram 
Panchayat дой shey enjoyed the right to participate and vote, if any voting 
is called for, іп а meeting of the Gram Panchayat. In this appeal, the 
correctness of the finding of B. C. Ray, J. has been challenged. Tbe learned 
Advogate appering in support of this application bas drawn eur attention 
to section 4 of the West Bengal Panchayat Асі: Section 4 provides for the 
eonstitntion of a Gram Panghayat and also for.the elegtorate of the 
Panchayat members of the Gram Panchayat, The esid section farther 
provides tha? svery Gram Panchayat shall be a body sorporate having 
perpetual succession and a common geal and shall, by its corporste name, 
sue and be sned. Qurattention was next drawn to section 7. The said 
section deals with the term of office of members ef Gram Panpheyst, 

*F.M.A.T. No. 2919 of 1980 in the application. 
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It Ka been urged that no nominated member is considered to bea full. 
member of the Gram Panchayat Їп the same sense of an: elected member 
of a Gram Panchayat. Next, the nominated ‘members will not be liable 
to be removed like other elected members of the body corporate. Section 
210 of the Act provides for nomination which reads as follows :— j 
“The State: Government may appoint. two members of the Scheuled, 
. Castes or Scheduled Tribes and two women to be members of any 
, Gram Panchayat Samiti or Zilla Parishad : ge 
' Provided that— 

(a) по guch appointment shall be made if two or ‘more membars - 
of the Scheduled Castes or Scheduled Tribes or {wo women have been 
‘elected to stich Gram Panchayat or Panchayat Samiti or ‘Zilla Parishad, 
asthe case may be, under the provisions of this Act ; and: 

(b) one such appointment shall be made if only one member, of 

the Scheduled Castes or Scheduled Tribes or one women haa been elected 

‚Мо such Gram Panchayat or Panchayat Samiti or Zilla. Parishad, as the 
‘case may bes. ‘under ‘the provisions | of this Act." 

It is made, elear that tho said section empowers the State Govérnment ^ 
‘to appoint persons in terms of the said sectión aad the pergons so appoint- 
ed become members of the Gram Panchayat. Our attention has already 
been drawn to section 7 of the West Bengal Panchayat (Amendment) Act, 
1978. (Wess Bengal Act X of 1978) by which section 210 of the. West 
Bengal Panchayat Act, 1973 has been amended; and on a' plain reading of 
the section We a are clearly of the opinion ‘that the personsfappointed under, 

‘rection 210 of, the Act by the State Government become members of the 
Gram Panchayat : ; There | is nothing in the Act, asfar as it -has ‘been 
suggested, either. expressly or by any implication; that the ‘persons во 
appointed by the State Government will not be entitled to enjoy the rights 
and privileges ‘Which are ‘enjoyed by: thé other elected members: of the 
Gram Panchayat. 

3. Ifthe persons во appoíatéd . bj ‘the State Government under 
section 210 were not to-be allowed to participate inthe meeting and to vote, 
if any voting become necessary, the appointment of such persons by. the - 
State Government would really ‘become meaningless. In-that-view of the 
matter, - we are of ортіоп that B C. Ray, J. has rightly come to-the 
‘conclusion that the persons so appointed by, the State -Government under . 
section 210 of the Act are members of the Grant Panchayat aod are -entitled ~ 
to participate i in the meeting and in any voting; if апу voting takes- place. ' | 

4. We have earlter: ‘observed that-the only question that was- urged 
in this appeal was the question relating ‘to the. ‘rights of the members - 
appointed by the ‘State ' Government under section 210 and .no other 
question was urgéd ‘in this ‘appeal. We do ‘not, therefore, consider it. 
necessary to- decide: ‘any other "question. 

* For {#һё>теалопа aforesaid, ‘the appeal i ИЕ ва and necessarily ` 
the application 128180 dismissed. ` , There will be no order, as:$0 ‘costs. 


N.C,S. \ Sv : . И t м 
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Before Mr. Amarendra Nath Sen, Chief Justice, and 
‘Mr. Justice.Murari Mohan Dutt 
Decision : November 14, 1980 


L. Mallick & Co. and Others" s . Appellants 
ow к Versus 
Binani Properties (P) Ltd. and Others .. +... Respondents* 


| Civil Procedure Code (Act 5 of 1908), Sec. 146 & Or. 21 r. 16— 
Application for execution of decree by transferee — Principle underlying 
Sec. 146 applicable for continuation of pending execution proceedings 
by porsou claiming under original decree-holder— Substitution In execution 
'proceedings — Formal matter, no question of limitation being there— 
Application for continuance, no specific prayer for substitution having been 
made— Prayer for substitution is implied — Expression, ‘without prejudice to 
rights and contentions of parties’, — Order indicating such expression, whether 
is tentative or final — Principle of escheat or bona vacartia— Rectification 
of defect in application subsequently —Effect thereof. : 


Companies Act, 1956, Sec. 394(2) — Scheme of amalgamation— 
- Transference of all properties to transferoo company — Non-mention of a 
`- particular property im schedulo— Effect thereof. . 


Affidavit of competency, whether required in filipg epplication of 
execution of decree by company— Or. 29 rule 1, how far^applicable. 

Executing Court —Power to go behind decree sought to be executed — 
Whether such Court has jurisdiction to embark upon construction of such 
decreo — Whether order for police help in the instant case, sustainable— 
Provision of Or. 21 rule 97 to be followed under what circumstances ? 

These appeals arise out of a proceeding in execution of an ejectmont 
decree. This deorce for eviction of the appellants was obtained by the 
Binani Properties (P) Ltd., since dissolvéd, from a premises on tbe grounds 
of default’ in payment of rent and reasonable requirement for buildiog 
and rebuilding іп a High Court Suit: During the pendency of the execu- 
tion proceeding, the Company Court sanctioned a scheme of amalgame- 
tion of this dissolved company with tbe Binani Investment Co. (P) Ltd. By 
an order of this Court, the latter company was allowed to continue all pen- 
ding proceedings of the Biaani Properties. (P) Ltd. Thereafter the Binani 
Ifvestment Co. (P) Ltd. was amalgamated with the Metal Distributore Ltd. 
by an order of the Bombay High Court. Later on Metal Distributors Ltd., 
by an ordor of this ‘Court, was allowed to take steps for continuing the 
execution proceedings filed by the Binani Properties (P) Ltd. by substitu- 
‘tion or otherwise. The Metal Distributors Ltd. were allowed to continue 
the execution proceedings without . prejudice to the Tights and contention 
of the parties: Then certain objectiors were taken фо the execution of 


* Appeal No: 170-172 of 1979 and 335 (A) of 1976. 
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the ejectment decree particularly at the instance of the Metal Distributors 
Ltd. These objections were overruléd. Hence these oppeals. ; ' 


A contention was raised that as there was no transfer of the ejactmen? 
decree by assignment or by operation oflaw, the provisions of Rule 16 
of Order 21, C. P. Code, would not be applicable. 


HELD: The principle that the right to file an appeal will carry with 
it the right to continue the appeal which has been filed by the person under 
whom the applicant claims, and the petition of the applicant to be brought 
on record as an appellant is maintainable under Section 146 of the Code of 
Civil Procedure, is also applicable for the continuation of a pending 
execution proceeding by a person claiming under the original decree-holder 
under Séction 146 of the Code. Neither Section 146 or Order 21 Rule 16 
of the Code ts a provision for substitution. But as soon as the respondents 
prove that the title to the disputed property had vested in the respondents 
in terms of the order of amalgamation, the respondents become entitled to 
proceed with the ехесийоп.. The substitution of the name of the respondents 
in the tabular statement in place of the name of the original decree-holder 
{з purely a formal matter and can be carried out at any time, for there 1з no 
question of limitation, The application that із required to be made їз an 
application for continuation of the proceedings for execution and not an . 
application for substitution. Even if there be rio prayer for sübstitutlon in the, 
application such a prayer will be implied when the Court by tts order allows 
the application and permits the transferee of the property to continue the 
proceeding the Court has also allowed the prayer for substitution which 13 
{mplied in the application. Therefore the contention that as there is no 
order for substitution of the name of the respondents, the order granting 
permission to the respondents to continue the execution proceedings is 
illegal and Invalid is not, tenable. | 


It ts contended that the order of the trial Court allowing the 
application for execution of the decree having been set astde by the Appeal 
Court, tt should be taken that the application for execution 
was finally disposed of and the trial Court thereofier had no autheríty to 
grant leave to continue the execution which was по longer pending. It is 
further contended that without any order for execution, the order of the - 
trial Court аз made was yoid. This contention is without substance. The 
Appeal Court by its order only set aside the order of the trial Court Биги 
did not dismiss the application for execution bp the company, the Appeal 
Court granted liberty to the respondents to take steps for continuing the 
execution proceedings initiated by the original decree-holder. It is therefore 
absurd to think that the application. for execution was also disposed of. by | 
the order of the Appeal Court setting aside the order of the trial- Court. 
Further, the order granting leave to respondents to proceed with the execu- 
оп also implies an order for execution. à 


xt t 
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It is contended that the- order dated 6.2 70 of the trial Court granting 
| leave to the respondenis o. continue , the execution proceedings **without 
- Prejudice 10 the rights and contentions of the parties” was only a tentative 


respondents-to préceed with the execution was not a tentative order, it was 
a final order so far as .the right of the respondents to ‘proceed with or 
continue the execution proceedings are concerned. This ts clearly indicated 
as the learned Judge by the satd order gave directions for the filing of the 
affidavits by the parties. Had the leave been granted tentatively and not 
finally, in that case, no such directton for affidavits would have been given, 
That being so, this contention of the appellants is net also tenable, 

In the facts and circumstances of the case, particularly in the face of 
the scheme of amalgamation, there can be no room for doubt that the Order 
made under Section 342 (2) of the Companies Act will include all properties 
of the transferor company. Аз soon as it is proved that any property to 
which the transferor company had tiile at the time such an order under ' 
Sectlon 394 (2) was made the property Shall by virtue of the said order, be 
deemed to have been transferred to the transferee company. It із true that 
the disputed property had not been Specifically mentioned in the Schedule 
of the Order, but the expression “and all other.property” is wide enough to 
include any property not actually mentioned їп the Schedule When, as in the 
Present case, the amalgamation is of the entire -under taking, the scheme of 
amalgamation providing. for transfer of all the properties, of any nature 
whatsoever, it is difficult to hold that non:mentton of a particular property 
іп the Schedule belonging to the ‘transferor company will keep the property 
outside the Scope of the order of transfer under Section 394 (2). 

In the instant case, the position of the transferee company, that is, 
Binani Investment Co. (P) Ltd. was analogous to that of a heir of a 
deceased person The questlon of escheat arises only whena person dies 
without leaving any helr. After an order under Seciton 394(2) was made 

and after the presentation of the certified copy.of the order to tke Registrar, 
the Binani Properties (P) Ltd. stood dissolved and the transferee company 
Stepped Into the shoes of the transferor company. Т herefore, it is difficult 
to apply the principles of bona vacantia or escheat іп view of the existence 
of the Binani Investment Co. (P) Ltd. with which the entire undertaking 
of the Binant- Properties ( Pj Ltd. was amalgamated. 

‘When by an amendment of the order no change is effected, but the 
amendment only clarifies the. order, such clarification or rectification will 
undoubtedly take effect from the’ date the order was made as if. it was 
already there in the Order» ` © f : 

The maintainability. of the execution petition has also been challanged 
in these appeals on the ground that it was supportéd.by any affidavit of 
competency There із no rule’ that when a company is the decree-holder 
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and puts the decree into execution, the execution petition should be supported 
byan affidavit of competency. Order 29, Rule 1 of the Code of Civil 
Procedure provides that in sults by or against a Corporation, any pleading 
may be signed and verified on behalf of the Corporation by the Secretary 
or by any Director or other Principal Officer of the Corporation which is 
able to depose to the facts of the case. Execpt the satd provision there is no 
other provision in the Cede of Civil Procedure providing that the 
execution petition shall be supported by anaffidavit of competency. In 
view of Order 29, Rule 1 of the Code, it will be sufficient if ап execution 
petition is verified by the Secretary or any Director or any other Principal 
Officer of the company. | | 

The executing Court has no jurisdiction to embark upon the construc- 
tion of the decree. 


When, as in the present case, the decree for eviction has become 
final, there is no bar to the transfer of the premises in question by the decree 
holder and the transferee will be entitlad to execute the decree; and it 
will be beyond the jurisdiction of the executing Court to question the 
right of the transferee to execute the decree or to embark upon an 
adjudication whether the transferee has reasonable requirement of the 
premises. If sucha question is allowed to be raised or suck an adjudi- 
cation ts allowed іо be made by the executing Court, there will be no end 
to litigation and the decree will lose the sanctity that is attached to it. 
There will also be a departure from the doctrine that the executing Court 
cannot yo behind the decree. 


OBITER : It is desirable that the tabular statement should be amended 
by deleting the name of the Binani Properties (P) Lid. and substituting 
їп its place the name of the respondent, the Metal Distributors Lid. so as 
^ to obviate all difficulties in future іп executing the decree. 
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Aninda Mitra TE ...1..... For Appellants 
S. B. Mukhrejee | S н For Respondenis 
The judgment of the Court was as follows i | 

Dutt, J.: These appeals have been preferred by the tenant and the 
sub-tenanta of the disputed property, being promises No. 81, Netaji Subhas 
Road, Calcutta, and they arise out of a proceeding for exegution. е 

2. On August 10, 1966, Binani Properties ‘Private Limited, since 
dissolved, obtained a deorre for eviction of the appellant from the disputed 
property on the grounds of default in payment of rent and reasonable 
requirement for building and rebuilding, in Suit No. 800 of 1959 filed in 
this Court. The said decree was affirmed in Appeal No. 226 of 1966 on 
May 2, 1968. An application for leave to appeal to-the Supreme Court 
wat dismissed on July 22, 1968 and an application fer special leave to 
the Supreme Court was also dismissed on November 4, 1968. The decreo- 
holder, Binani. Properties Private Limited, put the sald deoree into 
execution on October 10, 1969. During the pendency of the said 
execution case, the Company Court by an order dated September 17, 1970 
‚ sanctioned a scheme of amalgamation of Binani Properties Private Limited, 
the decree-holder, with Binanı Investment Co. Private Limited and ordered 
for the transfer of the entire assets and properties of the Binani Properties 
Private Limited to Binani Investment Co. Private Limited under section 
394 of the Companies Act, 1956. It was further ordered that the latter 
Company, that is, the transferee company, would be entitled to continue 
all psading proceedings initiated by or in the name of Binani Properties 
Private Limited. . It wos discovered by tho Binani Investment Co. Private 
Limited with which the original decree-holder, Binani Properties Private 
Limited was amalgamated that through mistake the disputed proporty being 
‘the said premises No. 81, Netaji Subhas Road, Calcutta was omitted to be 
iacluded in the Schedule of the Order dated September 17, 1970 sancti- 
oning the scheme of amalgamation.’ An application for reetification was 
moved and by an order dated April 10, 1973, the Order of amalgamation 
was rectified by including the disputed property in the Schedule of the ssid 
Order. The application of the teaant judgment-debtor praying for setting . 
aside of the said order of rectification was dismissed on July 20, 1970. 

3. Thereafter, it appears, the said Bioani Investment Co, Private 
Limited was amalgamated with another company, namely, the respondent 
the Metal -Distributori Limited, by an order dated December 21, 1975 
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of the Bombay High Court. under section 394 of the Companies Act, 1956 
with effect from January 1,1975. Atthe time the said order of amal- 
gamation was made by the Bombay High Court, an appeal was pending 
in this Court preferred by the tenant judgment-debtor against the order 
of execution dated November 20, 1970 made by S. C. Ghose, J. on the 
application of the original deorse-holder, Binani Properties Private 
Limited. In the said appeal, the Metal Distributors Limited was added. 
-As a party. The said appeal was allowed by the Appeal Court by its order 
dated November 20,1970. The Appeal Court set aside the order of 
S: C. Ghose, J. dated November 20, 1970 and granted liberty to the ` 
Metz] Distributors Limited to take steps for continuing the execution 
Proceedings filed by the original decree holder, Віпапі Properties 
Private Limited, by substitution or otherwise. Thereafter, in terms 
of the order of ¢he Appzal Court which was affirmed by the Supreme 
Court, the Metal Distributors Limited made an application before the ^ 
executing Court praying for continuing the execution proceedings. On 
February 6, 1970, S.C. Deb, J. allowed the ваја application and ` 
granted leave to the Metal Distributors Limited to continue the execu- 
tion proceedings without prejudice to the rigbts and contentions of tho 
parties. The learned Judge also gave directions for the filing of affidavits. 

4. The judgment-debtors raised various objections to the execution 
of the decree, particularly at the instance of the Metal Distributors 
Limited. All the said objections were overruled by S. K. Roy Chowdhary, 
J. by his judgmens dated April 18, 1979. The learned Judge by his said 
judgment directed execution of the decree in terms of Column (10) of the 
tabular statement dated October 10, 1969 and also directed the grant of 
police help for the purpose of recovery of possession of the disputed 
property. Hence these appeals.. ` . | 

5. The first point that has been urged by Mr. Aninda Mitra, 
learned Counsel appearing on behalf of the appellants, is that the trans- 
feree of she decree, namely, the respondent Metal Distributors Ltd., 
not having followed and complied with $he provisions of Order 21, rule 
16 of the Code of Civil Procedure, the respondent із not entitled to 
execute the deeree for possession. In elaborating the point, the learned 
Counsel submits that the right to execute.a decree is a statutory right, and 
only the decree-holder can execute the decree even after the transfer of the 
same, untiland unless the name of the transferee 15 brought on the record 
as the decres-holder in accordance with the provisions of Order 21, rule 16 
It is contended that the said Provision also applies to а Pending exe- 
cution, and if there be a transfer of the decrec, the transferee may 
continue the execution, provided his namo is brought on the record by 
substitution iu place of the namé of the transferor in the tabular statement. 
It is submitted that in the application under Order 21, rule 16, besides 
other prayers, there must be a Prayer for substitution of the name of 


a 


"d 
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the' ТТЕ іп place of the name eof the decree-holder in the tabular 


- statement. It. is pointed out that as there has been no order for substitu- 
‘tion of the respondent's name in the tabular statement, a mers per- 


mission ‘to continue. the execution proceedings granted in favour of 
she respondent Motal Distributors Ltd., -will not enable the respondent 
-to execute the decree or proceed with the execution initiated by the 
deorec: holder, Binani Properties Private Ltd. 

‚ 6: ./As to the above contentions of the appellants, the first question 


- that requires consideration is whether there bas been a transfer of the 


-decree-for possession in favour of the respondent, the. Metal Distributors 


` Ltd. „Тһе first order of amalgamation -made by this Court does not 


mention the -deoree, nor is there-any ‘such mention in the scheme of 


l amalgamation. Similarly, there is no mention of the decree for possession 


in -the order of amalgamation ‘of the. Bombay High Court. So it із 
difficult to hold that - the decree for - possession has ‘been transferred in 
favour of the respondent. Ona of the contentions of the appellants in 
these appeals is tha? there has been no-transfer of the disputed proprety 
being premises-No: 81, Netaji Subhas Road, Calcutta under the said 
order of amalgamation of this Court, and that the disputed property had 
vested in the State of West Bengal by escheat. This contention will be 
considered later. But we may, for the time being, proceed on the 


' assumption that under the orders of amalgamation, the disputed property 


has been transferred to the respondent. In other words, while the respon- 


. dent became {ће owner of the}disputed property, the decree was not 


transferred to it. Therefore, as there was no transfer of. the decree by 
assignment or by operation of law, the provision of Order 21, rule 16 is 


_ Dot, on- the face of it, applicable. 


7. The respondent, the. Metal Distributors Ltd., having acquired 
title to the disputed property may continue the pending execution against 
the appellants 8s a person ‘claiming under Binani Properties Private Ltd., 
the original decree. holder, under the provision of section 146 of the Code 


. of Civil Procedure. Section 146 provides: “Save as otherwise provided 


` by this Code or by any law for the time being in ferco, where any proceed- 


ings m&y:be taken or application made by or against any person, then the 


- proceedings may be taken or the application may be made by or againss 


any person claiming under him." It is, however, said that section 146 only 
enables initiation of proceedings;-but not continuation of any proceeding. 
jn (1) Saila Bala v. Nirmala Sundari, AIR 1958 SC 394, a similar 
contention was made beforo, ihe Supremo Court regarding the continuation 
of a pending appeal by the assignee of- the- property by virtue of section 
146. .In overruling the said contention, the Supreme Court observed : 
“The right to file an appeal must therefore be held to carry with it the 
right to contine an appeal which had been filed by the person under 
whom the applicant claims, and the petition of the appellant to be broughs 
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on record as an appellant must be held to be maintainable under section 
146.". Ina recent decision ofthe Supreme Court in (2) Zila Singh v. 
Hazati, (1979) 3 8.С.С. 265, thesame view hasbeen reiterated. The 
above principle as laid down by tho Supreme Court is also- applicable for 
the continuation of a pending execution proceeding by the person ‘claiming 
under the original decree-helder under section. 146 , 
8. Counsel for the appellants has, however, placed strong reliance 
ona Full Bench decision of tho Madras High Court In (3) Venkatachalam 
Chetti v. Ramaswamy Servai, AUR 1932 Mad. 73 (Е.В) In that oase, it bas 


been laid down that by- reason of section 146 айа Order 21, rule 16 of ths 


Code‘of Civil Procedure; the legal representative of a decree-holder who 
dies during the. peadency of an execution petition can be substituted in the 


executien petition and be allowed: to continue it ; it is not obligatory on 
him to file a fresh application for execution. The same view has - 


been expressed in (4) Harsukhrai М. Doshi у. Ahmad Kareem, AIR 1975 


Pat 150; (5) Shankar Harl v. Damodar Vyankajl, AIR 1945 Bom 380 ;, 
(6) Kacharabhai у. Kacharabhai, AIR 1932 Bom. 423 and (7) Annada 


Prasad Mitra у. Sushil Kumar Mandal, AIR 1942 Cal 390. In (8) 
Bajirao 'v. Kashirao, AIR 1979 Bom. 350 and in (9) Radhakissen- v. 
Dandas, AIR 1935 Nag. 230, also relied on by the appellants, it- has been 
held that the transferee of a decree cannot execute it until his пате is 
substituted ia placè of tho original decree-holder. 

* 9." On the basis of ‘the above decisions, it has been — on behalf ` 
of the appellants that as the name of the respondent, the Metal. 
Distributors Ltd., has not been directed to be substituted in the tabular 
statement in place of the original decree-holder, a mere-permission to 
continue the execution proceedings granted in favour of the respondent 
is illegal and mvalid’ and the respondent is not entitled to proceed with 
the execution by virtue of such permission. The argument, in our opinion, 


does not carry conviction. Neither Section 146, nor Order 21 rule 16 is^ 


a provision for substitution. In view of the decision of the Supreme 
Coutt in Saila Bala's case referred to above, the respondent being арегвоп 
claiming under the decree-holder is entitled to proceed with. the execution 


under section 146- Indeed, the respondent made an application for the., 


permission of the Court allowing the respondent to proceed with the 
execution, of the decree. Іа the said application there was в prayer for 


. substitution. Deb, J who heard the application, granted the permission . 


as prayed for. There was, however, no- direction for substitution. In 
our opinion, as soon as the respondeat had proved that the title of the 
disputed. property had vested in the respondent in terma of the said order 
of amalgamation, the respondent became .entitled to proceed. with the. 


execution, "The substitution of the.name of the respondent in the tabular :- 


statement in place of the name of the original decree-holder is a purely 
formal matter.and сап be carried out at any time, for there is no question 


` 
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ef limitation. The application that is required to be made is an application 
for continuation of tho proceedings for execution and not an application 
for substitution. We may refer $o the observation of Sen, J. ina Bench 
decision of this Court іп Annada Prosad Mitra’s case (supra). In that 
caso also the question was as to the continuation of an excoutlon pro- 
ceeding under Ѕесйоп 146 read with Order 21 rule 16 of the Code of Civil 
Procedure. It has been observed by Sen, J. that ihe right (о continue ог 
carry on proceedings presupposes a right to be substituted and an appli- 
-~ cation to carry on proceedings ineludes in itself an application for 
substitution. — So, even if there be no prayer for substitution in the 
application, such a prayer will be implied. On the same principle, it may 
be said that when the Court by its order allows the application and permits 
the transferee of the property to continue the proceeding, the Court has 
also allowed the prayer for substitution which is implied in the application. 
: In this connection, we may notice the contention of Mr. S. B. Mukherjee 
for the respondent that as the transfor of the disputed property han taken 
place in terms of orders under section 394 of the Companiss Act, 1956, 
and the respondent, Metal Distributors Ltd., having been authorised to 
continue all pending proceedings initiated by the decree-holder, Binani 
Properties Private Ltd., no further act or deed is required to bo done for 
the continuation of the execution proceedings. This contention finds 
support from the observation of Bachawat, J. ia. (10) New Central Jute 
Mills Company Ltd. v. Rivers Steam Navigation Company Ltd. & Ors., 
AIR 1959 Cal. 352. Ве that as it. may, wo do not find any merit in the 
. contention of the appsllants that as there із no order for substitution of 
the namo of the respondent, the order granting permission to the 
respondent to continue the execution proceedings ів illegal and invalid. 
10. The next point that has been urged on behalf of the appellants 
ів that at the time S.C. Deb, J. made the order dated February 6, 1970 
grantiog permission $o the respondent to proceed with the execution, no 
application for execution was pending and, accordingly, there was no scope 
for passing аву such order. It is contended thatthe order dated 
November 20, 1970, of S. C. Ghose, J. allowing the application for 
execution having been set aside by the Appeal Court, it should be held 
that the application for execution was aleo finally dispesed of and S. С. 
Deb, J. had no authority to grant leave to oontinuc he execution which 
was no longer pending. Ieis also contended that without any order for 
execution, the said order of S. С. Dob, J. was void. This contention, in 
our opinion, is without any substance. The Appeal Court by its said 
order only set aside the order of S. C. Ghore, J., ощ it did not dismiss the 
application for exacution. On the contrary, the Appeal Court granted 
liberty to the respondent ŝo take steps for continuing the execution 
proceedings initiated by the original decree-holder, Binani Properties 
Private Ltd. Itis, therefore, absurd to think hat the application for 
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execution was also disposed of by the said erder of. the Appeal Court 
setting aside the order of 8. С. Ghose, J. Further, the order granting leave. 


to the respondent to procsed with the execution also implies an order for · 
E The contentions of the appellants are rejected. 


' Another ground of attack of ihe appellants to the validity of 


the A order of S. С. Deb, J., dated February 6, 1970 is that by the said 


order leave having been granted to the respondent to continua the 
execution. proceedings “without prejudice to ihe rights and. contentions of 


‘the parties”, Н was only a tentative order and did not amount to the 


recognition of the right of the respondent to continue the exeeution 
proceedings. In: ‘support of this. contention, learned Counsel for the 
appellants hag placed.strong reliance on the decision of the Supremo Court - 
in (11) Superintendent (Tech.- ~), Central Excise v. Pratap Rai, AIR 1978 ` 
SC. 1244, In that'case, the Appellate Collector of Customs vacated’ tho: 
order of adjudication of the ‘Assistant Collector ‘without: prejudice’ on the . 
ground of violation of the rules of natural justice. The question was 
whether by the said order a fresh adjudication proceeding was barred. I$. 
was held by tho Supreme Court that ss the Appellate Collector'had vacatéd 
the order of the Assistent Collector on a technical infirmity and not on 


` merits, во he had advisedly used the words “without prejudice" in his 


order, and that if the Appellate Collector had intended to set aside tho 
order completely and irrevocably, then he should have pasecd а conse- ` 
quential order for refund of the amount of penalty and for ‘the release of 
the property confiscated. Further, it was. observed that the implication of 
the term “without prejudice” means that the cause ог tho matter bes not - 
been decided on meritá, and that а fresh proceeding according to law was 
not barred. In the instant case before us, while it is true that S. C. Dob, ~, 
J.in hbis order dated February 6, 1970 had used the words “without 


` prejudice to the rights and contentions of the parties”, by that expression 


the learnad Judge meant that by granting leave ќо the respondent to 
continue the execution proceedings, he did not adjudicate.on the -merits of 


_ the execution petition or any objection that might be raised by the _. 
appellants subsequently in the execution proceedings. The order granting - 


leave to the respondent, Metal Distributors Lid. to ‘proceed with the 
execution was not a tentative order ; it was a final order бо far аз the right 
of the reipondent to proceed with or continue the exeoution proceedings - 


` was concerned. This is clearly indicated 68 tho learned Judge by the said 


order gave directions for the filing of. affidavits by the parties.. Had the, 
leave been granted tentatively and not finally, in that case, no such `- 
direction for affidavits would have' been given. In our opinion, this 
interpretation of the order of S €. Deb, J. is quite consistent with tho- 
above. decision of thè Supreme. Court., We aro, therefore, unable to” 
accept the contention of the appollants that the said order was a tentative . 


` order and did not amount to the recognition of the righs . of the respon- 


dent to continue the execution- proceedings. 


ass 
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12. it has been зу noticed that in the Schedule. of the order of 
-amalgamation of this Ċourt dated September 17, 1970 of Binanif Properties 
Private Lid, with Binani Invéstment Co. Ltd., passed under section 394(2) 
of the Companies Act, 1956,tho disputed property was not mentioned, 
for it was not mentioned in she scheme-of amalgamation and algo in the 
application for sanetion of the schemo. Whon ihe said omission came to 
the notice of tho said Binani Investment Co. Ltd., since dissolved, it made 
an application for rectification of the саід order dated September 17, 
1970. By an'order dated April 10, 1973 of the Company Court, the 
application. was ellowed and the disputed property, being 81, Netaji Subhas 
Road, Calcutta, waa included in. the schedule to the order of amalgamation 
dated - -September 17, 1970.- The tenant judgment:debsor made вп appli- 
cation -praying for the setting aside ‘of the said order of rectification. 
That application was dismissed by Sabyasachi Mukharji, J. by an order 
dated July 20, 1973. ‘The tenant judgment-debtor being aggrieved by the 
said order dated July 20, 1973 has рше one of these арен, being 

' > the Appeal No. 335 (A) of 1976. 

13. It ів cóntended. en behalf of. the T that after the 
order of.amalgamation was made on. September 17, 1970 and after the 
certified copy of the said order was filed with the Registrar for registra- 
tion, Binani Properties Private Ltd. stood dissolved as per the sald order ; 
the disputed property not having beor included in the -Order of amalga- 
mation, there was no transfer of the same to the Binani Investment Co. 
Ltd., and, consequently, the same vested in the State of West Bengal on 
_the principle of bona vacanila or by escheat. . The order dated July 20, 
1973 allowing the application for rectification has been challenged on behalf 
of the appellants as illegal and without jurisidiction. · - is conteded by 

в learned Counsel for the appellants -that as there was no clerical or 
arithmetical mistake or error, the order of amalgamation ough nof to have 
been amended by the inclusion of the disputed property in the achedule ¢o 
the order. It is submitted that in апу event, in view of Section 559 of the 
Companies Act, 1956, upon the expiry of two years from the date of 
dissolution, the order of dissolution.-cannot be reopened, the learned Judge 
acted without jurisdiction in allowing the application for rectification which 
waa barred by Section. 559. Further, it is the contention of the appellants 
that: the order of rectification kas no retrospective operation affccting the 
-vebting: ofthe disputed property in the. State of West Bengal by escheat 
or on the principle ef bona vacantia- 

14. The.above contentions of the рик require some considera- ' 
tion. The scheme of amalgamation, ínter alia; provides that tho under- 
saking. of- the Binani Properties Private Ltd. stands transferred to and 
vested in the Візаві Iavestment ‘Co: Private Ltd. Further, it provides, 
inter alia; that-the undertaking of the `Binani Properties Private Ltd. 
“shall inslude all properties, movable or immovable, of whatever nature. 
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By the arid order dated September 17, 1970, the Company Court sanc- 
tioned the scheme and also, made an order for transfer in Form No. 42 of 
Appendix С to the Companies (Court) Rules, 1959 as prescribed by Rule 
84 of the said Rules. Rule 84 provides {һай an order made under section 
' 394. shall bo in Form No. 42 with such variation as the circumstances may 
require. As much argument has been made by either side on the inter- 
pretation of the language used in Form No. 42, же · propose to set out 
the relevant portion of Form No. 42. Paragraph 1 and the Schedule of 
Form No. 42 provides as follows : | 
THIS COURT DOTH ORDER 
(1) That all the property, rights and powere of the transferor 
company specified in the first, second and third parts of the Schedule 
horeto and all other property, rights. and powers ‘of the $raneferor 
company be transferred without further act or deed to the transferce 
company and accordingly the same shall, purausni ёо Section 394(2) 
‚ of the Companies Act, 1956, be transferred to and „Vestin the rans- 
feree. company for all'the estate and interest of the érancferor company 
therein but subject nevertheless to all charges now affecting the same 
[other than (here set out any charges which by virtue of the compro- : 
miso or arrangement are to cease to have effect)] -. Я 
(Paragraphs 2,3,4, 5 and 6 are not relevant for our “purpose and, : 
. ав such omitted) Ке | | 
i : SCHEDULE LP : pr 
` Part I А | i f 
(Insert а shori description of the freshold property of. the ¢rans- 
„feror company) ; Р 
Part п 
(Іпвег a short description of the leasehold property] of the trans- 
feror company) А i | 
Part III х А 
(Insert a short description of all stocks, Жа. debentiares and 
other choses in action of thetransferor company) > " 
. 15. The ordor that has been made under section 394(2) of the Com- 
panies Act is in terms of Form No. 42. Аз} has beon atated already, the 
disputed property, being 81, Netaji Subhan Road, Calcutta, bas not been 
included in any of the. parts of the Schedule to the order. -The question, 
tharefore, is whether the disputed property has also passed to the transferee 
company, namely, Binani Investment Company Private Ltd. It is con- 
tended by Mr. Mukhorjec, learned Counsel appearing on’ behalf of the 
respondent, that inspite of the faet that the disputed property has not been 
: mentioned in the Schedule to the order, still it has passed to the transferee 
company. He has placed reliance on the expression “паб all other property” 
in paragraph 1 of the order made іп terms of Form No. 42; Itis sub- 
mitted by him that by virtue of the said expression the disputed 


° 
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property, which has not been mentioned in the Schedule,’ shall be deemad 
to have been transferred to the transferee company. 

16. The schemo of amalgamation provides for the transfer of the entire 
undertaking of the Binani . Properties Private Ltd. to the Binani Invest, 
ment Company Private Ltd. Further, the scheme provides, inter alia, 
tnat the undertaking of the Binani Properties Private Ltd. shall include 
all rights, powers, authorities and privileges and all properties, movable or 
immovable of whatever nature etc. The scheme of amalgamation, therefore, 
clearly shows that it was agreed between the parties that all propertios 
of the transferor company would vest in the transferee company. The 

. scheme of amalgamation has been sanctioned by the Company Court and 
an order for the transfer has been made under section 394(2) of 
the Companies Act. In our opinion, in the facts and circumstances of 
the саве, particularly in the face of the scheme of amalgamation, there can 
be no room for doubt that the said order under section 394(2) will include 
all properties of the transferor company. Ав soon as it is proved that any 
property Фо which the transferor company had title at the time such an 
order uader section 394(2) was made the property shall, by virtue of the 
said order, be decmed to have been transferred to the transferee company. 

> It is true that the disputed property has not been specifically mentionod in 
the Soliedule to tha order, but the expression “апі all other property” is 
wide enough.to include any property not mentioned in the Schedule. Ie 
is, however, contended on behalf of the appellante that as the disputed 
property has not been mentioned in the Schodule, it did not pass to the 
transferee company. The question. whetber a particular property has been 
transferred or not depends upon the.facts and circumstances of each case. 
Wo are unable to accept the gontention of the appellants that as the pro- 
perty has not been‘ mentioned іа the Schedule, that will net be covered by 
the order of transfer. In certain cases, particularly where the scheme of 
amalgamation provides for the amalgamation of the undertaking of tho 
trànsferor company in part with that of the transferee compay, tho non- 
mention of a property in thé Schedule will be of some consequence, But 
whore, as in the present case, the amalgamation is of the entire under- 

. taking, the scheme of amalgamation providing for the transfer of all 

properties both movable and immovable, of any nature whatsoover, it 
ds difficult to hold that  non-mention of a particular property in tho 

Schedule belonging to the transferor company will keep the property 

outside the scope of the order of traasfer under sestion 394(2). So on 
a proper construction ої the ofder in the context of the facts and circums- 
tances of the сазо, we hold that even though the disputed property was 
not mentioned in she Schedule to the order under section 394(2), it was 
covered by the said order and, consequently, ii stood transferred to tho 
transfereo‘campany. There was, therefore, no: necessity for rectification 


. of the order. 


ob 
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17. The бае Counsel for the appelant m placed ва eliance 
on the decisions of the Supreme Court in (12) M/s. Pierce Leslie and Co. ` 
Ltd. у. Miss Violet Ouchter long Wapshare, AIR 1969 SC 843 апд in (13) 
Narendra Bahadur Tandon v. Shankar Lal, AIR 1980 SC 575. In these. 
decisioas, it has been held by the Supreme Court that after a ` Corporation" " 
is diesolved,. the property of the: Corporation passed to the Government ch 
by: escheat or as bona уасаніїа. These two decisions, in our opinion, have . 
. nO ‘application жо the facts and circumstances "of the case, as we have ^ 


: already " held that the. disputed ‘property Һай passed to the tranefereo .. 


company by virtue of the order passed by ‘the Company -Court under, Я 
Section 394(2y ef the Companies Act, although the disputed property . was "E 
not mentioned in the Sehedule to the order. Inthe said two decisions of 
ithe Supreme. Court, there was no question of amalgamation of one 


E company with another. But the company j in question was dissolved and, 


accordingly, it was held that the property of the Company passed {о the, 
Government by escheat or as bona yacantia. In the inatant case, however, : 
. the position of tha" transferce ‘company, that is, the Binani Tavestoiédit: 

; ‘Company Private Limited, was Analogous to that ofa heir of a deceased , 
| person. “The question of escheat arises only when a person dies without 
leaving any ћеіг. Alter an order udder section `394(2) was, made and after `- 

the presentation of the certified ` copy of the order to the, Registrar, the, 

Binani Proportíes Private Limited . stood. dissolved and: the transferee» 

company, that ів, Binani Investment Compaay Private Limited, - stepped ` 

- into thé shoes of tho transferor company. In our opinion, it is difficult - 

^ to apply the principle of bona.vacaniía от: escheat in view of the existence z 
of the Binani Investment Company Private ! Limited with :which the entire „\ 
.undertaking of the Binani Properties Private Limited was amalgamated. 

` The contention of the appcilants is misconceived and cannot be accepted. 


. 18. Even assuming that the order under section 394(2) did - not ` 
~ include the disputed property-as it тав not mentioned in the Schedule to 
the order. ihe questión ia whether after the rectification of the order and: 

 gonsequent . laclusion of the disputed property in the Schedule, the’ 
disputed property passed fo the transfereo company with effect from the 
date the other properties of the company stood transferred to the transferee 
company. in view of.the said order before it was rectified, ia other worda, 


v 


- whether the. order-of reotificdtion ‘would take effect from the date the С 


' original: order was passed, that is, September 17, 1970. Itis argued on: 


T : behalf of the appellants that unlike amendment of pleadings, the ' amend- , 


. ment of nn order docs not take effect from. the date of the order when it^ 


i wae initially made. It is also urged that the. Court should not have enter- 


- tained such an, application for rectification, for the disputed property was 
neither mentioned in the Scheme of amalgamation, nor was |t: mentioned .. 
, in! the application for the sanction of the scheme.. Accordingly,’ it js | 
| contendon: that there was no question of clerical or arithmetical error in ` 
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the order. ай was ей to be КЕЛ or .rectifled and the Court 
should net bave entertained such an application for’ rectification. 
.19. It may bo that an order, whether it is by way of amendment or 
` not, takes effect from the date it is passed: The contentions as made above 
on behalf of the appellants do not appeal фо us. When by an amendment 
of the-order ao change is effected, but the amendment only clarifies the 
erder, such ‘clarification or rectification will undoubtedly take effect from > 
the date the order was passed as if i$ wae already there in the order. In 
the instant case, ће order having directed (Һә transfer of all other 
prepertios, the rectification of the order that was made was by way of 
clarification of the order by the inclusion of the disputed property in the 
Schedule. In the circumstances, we hold that the order of rectification 
is virtually an order of. clarifleation of the order passed under Section 394(2) 
- ef the Companies Act. Such an order of rectification by way of clarifi- 
cation not having m&de any change in the order will take effect from the 
date the order was originally made. -In- the view which we take, we are 
unable to accept the contention of the appellants that after the expiry of 
two years from the date of dissolution of the trantferor company, thero - 
г. could поё Ье any order of rectification. We..are also satisfied that there 
. was a bona fide mistake on the part of the respondent in not including the , 
disputed property in the Schedule to the seheme of amalgamation or in 
the application for sanction of the scheme of amalgamation. There i» ne 
reason not to accept the contention of the respondent that in the Schedule 
1o the order along with premises No. 31; Strand Road, Calcutta that has 
been mentioned, the’ disputed preperty should have been mentioned 
inasmuch ав the valuation of the said premises ag shown in the Schedulo 
also includes the valuation of the disputed preperty. At.the instance of 
the appellants, the respondent has produced before us the balance sheets 
of the tranferee company for different. yeare. The valus of the disputed 
property stated to have been included within the.value of the premises No. 
31, Strand Road, Calcutta appears to be borne out from the balance 
sheets. Surely, i$ was not the intention of the parties to the scheme of 
amalgamation that the disputed property should vest in the State of Waag 
; ‘Bengal by escheat and so tho disputed property was not included in the 
scheme. On the contrary, it. was ‘the clear intention that all assets and 
: propertios including the disputed property would be transferred to tho 
transfereó company, which, as stated already is manifestly clear from the 
terms of the scheme of amalgamatien, In the circumstances, thore can be 
no doubt that thero was a bona fide mistake in noo mentioning the disputod . 
property in the Schedule to the scheme of amalgamation and, sonsequently, 
' И was not included іп the order under Section 394(2).. There is no 
‘substance in the contention of the appellants that the disputed property 
was not inoluded in tho scheme of amalgamation mala fide with en ulterioz 
motive. : MES 
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20. The maintainability of the execution petition has also been 

challenged оа the ground that it was, net supported by an affidavit of 
competency.’ There is no rule that when a Company-is the decree-holder 
and puis the decree in exeoution, the execution petition should be suppor- 
ted by an affidavit of competency. Order 29, rule 1 of the Code of Civil - 
Procedure provides that in suits by or against a Corporation, any pleading 
may be signed, verified on behalf of the. Corporation by the Secretary or 
by any Director or other prinopal Officer of the Corporation whieh ів . 
able: to depose to the facts of the case. Except t the said provision tbers 
'js no provision in the Code of Civil Procedure providing that the execution |’ 
petition shall be supported by an affidavit of couspetency. In‘our opinion, Е 
in view of Order 29, rule 1, it will be sufficient if ап exeoution petition ів ` 
verified by-the Scorofary or any Direotor or.other principal. Officer оѓ the 
company. Even assuming thatan affidavit of company is necessary, more 
than one such affidavit have been filed in the instant case in support of 
| the executiun petition. On October 10, 1969, Baldeedas Pugalia, one of ` 
` the Directors of the Binani Properties Private Limited, tho original decree- ` 
holder, verified she execution petition. On the same day, he also filed an^ 
affidavit in support of the execution petition. Іа paragraph lof the - 
affidavit, it has been stated by him categorically that he is authorised and ` 
competent to sign and affirm the tabular statement and also the affidavit 
on behalf of the plaintiff decree-holder. There can be no doubt that, the 

` said affidavit ів an affidavit of . competency. tis поё necessary to refer 
to other affidavits of competency which have all been referred to by the 
learned Judge, for'one affidavit of competency is quite sufficient. Thero 
is, therefore, no substance in the contention of the appellants that as the 
execution petition is not supported by an affidavit of compstency, it is. not 
maintainable. 

б 2L The next point that has been urged’ on behalf of the ран, 
‘is that the decree became a nullity after thero had been ап amalgamation 
of the Binani Properties Private Limited, the decree-holder, with the 
Binani Investment Company Private Limited and thereafter on. „the amal- - 
gamation of the latter company with the respondent, the Metal 

. 2 Distributors Limited. It may be recalled that the decree for eviction that | 
has been put into execution was passed on .the ground of reasonable 
requirement for building and rebuilding and also on the ground of default 
in payment of rent. It is contended that the transferee company, that ш, 
either ‘tho’ said Binani- Investmen? Company Private Limited or the 
present respondent, cannot take advantage of the said requirement of the” 

- deoree-holder transferor company and seek | to, evict the appellanta 
from the disputed property." It is the contention of the appellants thai 
such requirement of the transferee company had not been adjudicated 
upon under she decree, as it could not be, and so i$ had no locus standi . 
to recover possession of the disputed property for the purpose of building - 
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and rebuilding The decree for possession, the loarned Counsel submits, 
had, therefore,. become а nullity and cannot be executed. 


22. The above contention, in our opinion, is fallacious and 
does not stand to reason. In ¢he first instance, the decree is also on 
the ground of default in payment of reng and secondly, the executing 
Court cannot ge behind the decree. The decree was passed by a Court 
of compstent jurisdiction and, consequently, it was quite a valid decree. 
It may be that after the decreo was passed the disputed proporty wasg 
transferred бо the transferee company, but оп that ground tho deeree, in 
our opinion, had not become a nullity even $hough the decree was panged 
оп the ground of reasonable requiroment for building and rebuilding. Is 
Is orus shat the oxecuting Court ean construe the decree in tho light of the 

‚ judgment and, if necessary, on the basis of pleadings as held in (14) Bhavan 
Vaja v. Solanki Hameji, AIR 1972 SC 1371. Such construction can bo 
mado if the decree із vague or it is not consistent with the judgment, but 
where there is no such vagueness or inconsistency and the decree is clear, 
the executing court, in our opinion, will have no jurisdiction to embark 
upon ghe construction of the decree. Moreover, there is ne question of 
the decree being a nullity under any principle of law simply because it 
was passed on the ground of reasonable requiroment for building and 
rebuilding and thereafter the property in dispute was transferred. Under 
the West Bengal Premises Tenancy Act, 1956, when the decreo is 
passed on the ground of building and rebuilding, the deoree-holder has 
во comply with the provisions of the said Aot regarding building and 
rebuilding ete. But it cannot be said that as the property has been 
transferred, the decree haa become a nullity. 


23. Much reliance has been placed by the appellants on à decision 
of the Delhi High Court (15) Shama Banu у. Jagdish Prashad and 
others, AIR 1975 Delhi 164. In that case, during tho pendeney of the 
appeal against an order for eviction on the ground of bona fide requirement 
for building and rebuilding under section 14(1)(g) of the Delhi Rent 
Control Aot, 1958, the landlord sold his interest in the property and the 
new landlord was added as a party to the appeal. It was hold that the 
new landlord could not evict the legal representatives of tho tenant who 
diod ia the mean time, for the requirement of building or rebuilding was 

. personal to the previous landlord and since he had ceased to bo the ownor 
$hat requirement came to an end after he had sold the property. If the 
new landlord wished to build er rebuild he would havo to filo his own 
eviction petition under clause (g) and make his owa claim against tho 
tenant. He cannot claim the benefit of the original right to sue in his 
capacity as the landlord. In coming to the abovo conclusion, the Delhi 
High Court relicd on and followed the decision of the Supremo 
Court ів (16) Phool Rani v. Nanbat Rai Ahluwalia, AIR 1973 S 
2110 where it was held that the requirement of the landlord wan 
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his personal requirement, and ¢hat such personal cause of action 

must perish with the plaintiff. Phool Rani’s case (supra) has 

since been expressly overruled in a subsequent decision of the 

Supreme Couri in (17) ` Shantilal Thakardas v. Chimanlal Maganial, 

AIR 1976 8С 2358. We do not, however, think that the above 

decision Including the decision of the Delhi High Court in Shama Banus 

case (supra) are relevant to the facta and circumstances of the instan$ 

case. In those cases, the transfer of the property had taken place during 

the pendency of the sult or appeal when the decree or order for eviction 

was уві to be made or had not become final and conclusive во tho$ it could 

be put into execution. When during the pendency of a suit for ejectment 

on the ground of reasonable requirement, the landlord transfers the suit 

premises, the Court may refuse to pass a decree for ejectment on tbat ` 
ground, for the requiremont of the landlord or the members of his family 

for their own occupation or for building or rebuilding cannot be the 

requirement of the transferee. The appeal court may also tako into 

consideration the fact of transfer of the suit premises during the pendency 

ef the appeal as a subsequent event and set aside tho decree for ejectment. 

But where, as in the present case, tho decree for eviction has become 

final, there is no bar to the transfer of the premises in question by the 

plaintiff decree-holder and the transferee will, as discussed above, be 

entitled to execute the decree ; and it will be beyond the jurisdiction of 
the executing Court to question the right of the transferee to execute the 

decree or to embark upon an adjudication whether the $ransferee has 

reasonable requirement of the premises. If such a question is allowod to 

be raised or such an adjudication is allowed to be made by the executing 

Court, there will bs no end to litigation and the decree will lose the 

sanctity that is attached to It, There will also be a great departure from : 
the dectrine that the executing Court cannot go behind the decree. In 
the circumstances, apart from the fact that the decision of the Delhi High 
Court in Shama Banu's case (supra) stands impliedly overruled by the 
Supreme Court in Shantilal Thakardas’s case (supra), it has no application 
to the facts of the present case. There is, therefore, no substance in the 
contention that after the transfer of the property in question, the decree 
for eviction had become a nullity. 

24. The further contention of the appellants io that so faz as the 
defendant No. 5, namely, P. Mullick & Co. is concerned, the decree passed 
against iù was only on the ground of reasonable requirement of the land- 
lord for the purpose of building and rebuilding inasmuch as ¢he said P. 
Mullick & Co. ів admittedly a aub-tenant in respect of the disputed proper- 
ty and i$ gave notico under section 16 of the West Bengal Premises Tenancy - 
Act, 1956. In view of section 13(2) of the West Bengal Premises Tenancy 
Act, 1956 no deeree for ejeotment as against P. Mullick & Co. could be 
passed except on the ground mentioned in section 13(1)(f) the other 
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ground as contained in section 13(1)(g) of the sald Act admittedly not 
applicable in this case. So the conténtion is tha$ in any event the decreo 
cannot be executed against Р. Mullick & Co. ag it was not passed on-the 
ground under section 13(1)(f) of tho said- Act. 
` 25.. The contention, in our opinion,-ís misconcelved and is also 
factually incorrect. ' The decree was passed on August 10, 1966, that is, 
“before clause (f) of section 13(1) of the- Weet Bengal Premises Tenancy 
Act, 1956 was amended and-clause (f) was split up Into olauses (f) and (ff) 
by the West Bengal Premises Tonancy (Second Amendment) Act, 1969. 
The unamended clause (f) contained both the grounds of ejectment, 
naniely, reasonable requirement: for building -and rebuilding and alao 
for personal -occupation of the landlord. After the amend ment, 
-the ground of reasonable requirement for building and rebuilding- 
has been placed under clause (f) and tho other ground under clause (tt). 
- The decrée having been passed on the ground of reasonable requirement 
for buildiog and rebuilding, i$ is a decree that satisfies the requirement 
of both the amended and unamended clause (f). So, the (бесе 
executable against Р. Mullick & Со. ~ | 
' 26.. Lastly, it is argued that ihe learned Judge was not justified in 
-direoting , grant of police help to the decree- holder for taking delivery 
of possession of disputed property. . It is submitted that without com- 
plying with the provision of "Order 21, rule 97 of the Code of Civil 
Procedure, such a direction for police help cannot be given. It, however, 
appears that оп November 8, 1968, when the Bailiff had been to $he 
disputed property to effect delivery of possession, he was resited by the 
` judgment debtors. The Bailiff had submitted a report to that effect on 
November 16, 1968. On November 21, 1968, Sabyasachi Mukharji, J. 
direoted the grant of police help for the purpose `of executing tho writ 
of delivery of possession. Їп view of the said facts, we are of the view 
that the direction for police help'is not unreasonable. | 
27. Before we part with these appeals, it may be stated that it is 
desirable that the tabular statément should be amended by. deleting the 
name of Віпапі Properties Private Limited and substituting in its place 


“the” name of ‘the respondent, Metal Distributors Limited во as to obviate 
: all future difficulties in executing the decree. 


28. For the reasons aforesaid, wa affirm the judgment and order 
of Salil Kumar Roy Chowdhury,J. and dismiss these appeals. The 
respondent will be ontitled.to amend the tabular statement by deleting 
the name of the deorse-holdor, Binani Properties Private Limited and, in 
its place, by -substituting tho name -of the respondent, Metal . Distributors 
Limited. ; 

In view of tho facts - and  eircumstances of the case, there will be 
no order for costs in any of the appeals. - 

Sen, C. J.: I agree. - 

S. N. R. 


ig 


* 
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[ CIVIL APPELLATE JURISDICTICN ] 
Before Mr Justice Pradyot Kumar Banerjee 
Decision: June 11, 1980 


Gazi Mohammad Riazal Нод & Anr. wee (РИ) Appellante 
| | | Versus f . s 
‘ Mahbubal Fattah Purkait & Ors. "m '... Respondents* 


Adverse Possession — Possession of eo-charer— Possession of co-sharer 
when becomes adverse to other co-sharers — Ouster— Burden of proof— · 
Recordiug as appeariag in record of rights— Wheat it shows— Presumption 
of correctness of recording — Rebuttable—Effeet of non-rebuttal. І 

HELD: The facts аз found by ће lower Appellate Court on the 
question of adverse possession, ge to show that the defendant’s predecessors- 


In-Interest were notoriously holding the property of their own. Even іп the |. 


Deed of Exchange (Ext. B) executed by the plaintiffs’ father and uncle, it 
із admitted that Hamldunnessa Bibi has been іп possession of the 16 annas 
share exclusively Їп tho sult property by purchase from Bahar Ali -(husband - 
of Algunpart Bibi, the original owner). It appears that Hamidunnessa 
Bibi had not allowed her co-sharers to exercise any right to the suit property. 
Hance, the Court of Appeal below acted rightly in holding that the defendants 
had succeeded in proving their title by adverse possession. 

There cannot be any dispute that the record-of-rights does not create 
nor ‘dogs it extinguish any title toa property. But when the question of - 
possession arlses for consideration, the record-of rights may show whois in 
possession of a particular property at a particular time, And such 

‘recording 1s presumed to have besn correetly made unless it 1s rebutted Бу. 
cogent’ ‘evidence. Іп the instant case, the relevant record-of-rlghts appears te: 
be In favour of the proforma-defendants 5 and б and it also appears that the 
plaintiffs have not bsen able to rebut the presumption of correctness of such | 
recording in the record-of-rights. - І 
©- Case referred to :— | i 

(1) P. Lakshmi Reddy v. L. Lakshmi Reddy, AIR 1957 SC 314 

` Ranjit Banerjee, R. P. Bagchi, S. S. Roy and. А 
Nandita Ghosh Ut Used. for Appellants 
P. К. Sengupta and Abdur Rahaman и a . for Respondents 

The judgment of the Court was as follows :— 

This appeal аё the instance of the plaintiffs arises out of a sult for | 
declaration of title and partition. Тһе plaintiffs’ case is that the suit plot 
belonged to one Algunpari Bibi. On «һе death of Algunpari the suit 
property was inherited by her.$wo sons, one daughter and husband, namely, 
Azad Bakta Molla, Safi Molla, Subuia Bibi and. Bahar Ali. Algunpari's 

' husband, Behar Ali sold his share of the sult plot to Hamidunnessa Bibl 

who used to possess a part of the plot. On the death of Hamidunnossa her 
share was possessed by her two sons, Abdul Kuddus and Abdur Rauf and 
* Appeal from Appellate Decree No. 918 of 1974. 
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daughter, Momina Moslem. The twelve annas share of the plot was in 
possession of Sabura Bibi. Azad Bakta and Safi Molla, being the children 

- of Algunpari, thay were in possession of the northera part which was 
converted into danga by them. The plaintiffs purchased the 12 annas 
share of Sabura Bibi, Azad Bakta and Safi Molla, being the children of 

-` the admitted owner of Algunpari Bibi. In short, according to the plaiutiffg 

~ they have title to 12 annas share of the suit plot. on the strength of the 
purchase made by them from the children of the admittod owner, , 
Algunpari Bibi and the defendants have title to the 4 annas share of the 
plot on the baals of the purchase made by their vendors from Algunpari 
Bibi’s husband, Bahar Ali. The reoord-of rights has been ohallenged to be 
erroneous having been recorded in the namo of Homidunnessa Bibi in 
full in respect of the plot in question. | 

2. The defendants Nos. 1 and 2 contested the suit by filing а 
"written statement contending, inter alia, that Algunpaeri Bibi having diod 

` ohildnoss the ви! plot was inherited solely by her husband, Bahar Ali. 
Bahar Ali aold the éntire suit plot to Hamidunnessa Bibi in the year 1939. 
Hamidunnessa possessed tho entire plot and on her death her hetra 
роввеве the entire plot. The defendants purchased the entire euit plot 
from the heirs of Hamidunnessa and aro in possession of the same and 
the entire suit plot has been correctly recorded in the namo of two 

. sons of Hamidunnessa. So the defence case, in short, is that the plaintiffs 
have no title and possession. of the.suit plot. It appears from the written 
statement that the defendants also pleaded ouster if itis found that the 
plaintiffs are co-sharers. : 

3. The court of first instance held in favour of the plaintiffs. On 

appeal by tho defendants, the Appellate Court howover held that tho 
defendants are in possession of the lands transferred by Bahar Ali adversely 
to the plaintiffs and the suit is barred by limitation. 
`A. It has been stated before me in this appeal that the question 
of uster was argued by both the ‘parties and the plaintiffs appellants con- 
' tenteded that on the finding of fact both the courta held that after the 
death of Algunpari Bibi, her two sons, one daughter ond husband . 
inherited the property, in question. This finding of fact cannot be 
challenged before me boing the concurrent finding of fact of both the 
courts below. It must be stated that it was found concurrently by both 
the courts that the defendants’ predecessors ав also the predecessors 
ef the plaintiffs are the heiro of Algunpari Bibi, being her sons, daughtor 
and husband. 

5. Now the question is whether the suit is barred by limitation and 
adverse possession and consequently after it has been hold that the 
plaintiffs are the оо-вћагегв, whether tho defendants have been able to prove 
ouster on the evidence on record as considered by the Appellate Court. 
The Appellate Court below considered three evidenco against the plaintiffs, 
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Firstly, Bahar Ali executed tho deed as far back as in 1939 and the | 
‘defendants were in exclusive possession of 16 anna’ share іп respect of the 
property in question. Scondly, the record-of-rights which was recorded - 
in 1956-57 .shows that the proforma defendants Nos 5 and 6 who goi 
their rights by way ef purchase from their predecessor-in-{nterest, , Hami-. 
dunnessa Bibi, were in possession of the property. Thirdly, ii is stated in ^ 
. Һе Deed of Exchange executed by the plaintiffs and their uncle on the 4th- 
of November, 1968 that the property was exchanged with the lands of 
defendants Nos. | and 2 These lands of -defendant Nos. 1 and 2 аррег- ` _ 
taining to the record as Plot No. . 643 are involved in the suit. However - 


on the basia of these three evidences the learned Appellate Court held en - 7 


the question of fact.that the plaintiff" suit is barred as the defendant Nos. 

l and.2 possessed the suit land ne full owner ad versely against the. know- 
ledge of Azad Bakta, Safi Molla and Sabur Bibi who were all. residents of ` 
the ваше locality by asserting the hostiled title even against the co-sharers. - 


6. Itis clear from the principle as laid down by the Supreme Court 
in (1) P. Lakshmi Reddy v. L. Lakshmi Reddy, a case, reported in AIR 
1957 SC 314 in paragraph 4, that in order to prove ouster it is necessary 
for the defendant to establish adverse possession of one co-heir os against 
enother it is not enough to show that one out of them is іа sole: 
possession and.enjoyment of tho profits of the propertles. Ouster of the 
‚ поп-розвеввіпр co-heir by the co- -heir in possession who claims his posse- ` 

ssion to bs adverse, should be made out. It is admittedly true that the - 
- possession of one co-heir js considered in law, as possession of all the ` 
co-helrs. When опе co-heir is found to be іп possession of the properties 
it is presumed to be, on the basis of joint title. Itis stated in the said 
paragraph (4) that ‘there are cases which have held that adverse possession. 


and ouster can be inferred when one co-heir takes and maintains notorious : 


exclusive posseasion in aasertion of hostile title and continues ів such. 
possession for a very considerable time and the.excluded heir takes no steps ` 
to vindicate his title. In the present case, in my epinion, however, the 
- facts as found by the lower Appellate Court on the question of "adverse 
possession, go to show that the defendants" , predecessors-in-interest were 
notoriously holding the property of their own. Even Ext. B which is a Deed 
of Exchange executed by the plaintiffs' father and uncle, admits the position ` 
that Hamidunnossa was in possession of the 16 annas вһаго  exclusively.in £ 
the property by way of purchase from Bahar Ali іо the year 1939. No- 


oné.asserted the title adverse to Hamiduonessa’s continuous right in fic 


‘respect оѓ. possession of 16 annas share in- the property. Hamidunnessa . 
did not- allow. her co-sharers to maintain. any right in respect of tho pro. 
perty. in question. In thas view of the matter, in my opinion, the learned ` 


lower Appellate Court is right in holding that the defendants have proved, р 


their title by adverse possession even as аваіпві the co-sharers -inasmuch 
ай even | when the record- ОГВ was made сона the t defendante’ 


x 
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right therein, the plaintiffs’ predecessors did not challenge the same. It 
is quite true that the record-of-rights does not create title ‘or extinguish 
it. But when possession is important the record-of-rights may show who 
is in possession of the Property in question and the record-of-righta io 
` presumed to be correct as regards in possession, if itis not otherwise 
rebutted. In thi8 case, ia my opinion, that presumption could not be 
rebutted by the plaintiffs as the record ia in favour of the proforma 
defendants Nos. 5and 6. In that view of the matier in my opinion the 
appeal should fail. - 


The appeal is therefore dismissed. There will be no order es to coat. 


Р. В. 


{ ORDINARY ORIGINAL CIVIL JURISDICTION ] 
Before Mrs. Justice Pratibha Bonnerjea 
Decision : December 9, 1980 


Probity Shipping Corporation & Anr. — — Petitioner 
; E NN Versus : ; ` | 
The State Trading Corporation -of India Ltd., e Respondent 


. Court has any discretion under Sec. 3. 


The plaintiff's suit wag for recovery of loss resulting from damage to 
cargo discharged fromthe defendant’s vessel at Calcutta Port. There 
` were several arbitration clauses in the charter party, one of which provided 

for arbitration in New York of “any dispute arising from making, perfor- 
mance and termination of this charter party” whils another clause provided 
for arbitration in London of disputes relating te General Average. The 
defendant applied to Court for stay of the suit on the strength of the firo$ 
clause. The respondent opposed on the grounds (1) that for Seo. 3 to | 
apply one of the parties must be subject to a foreign jurisdiction and aos 
the defondant though a foreign company carried on business through its 
egent within the Court's jurisdiction both the parties were subject to 
Indian jurisdiction ; (2) that she 1961 Aot could not apply where there 
were several arbitzation clauses in the agreement providing for arbitration 
in different states ; (3).that the claim would be -time barred if referred to . 
arbitration and as such the agreemont was “incapable of being performed” 
within the meaning of Sec. 3 and stay. should be ‘refuned ; (4) that most 


- "Suli No. 293 of 1978. 


arbitration clause im agreement—Whether suit can. be stayed — Whether 
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of the evidence required wae available in Calcutts and the Court should 
therefore exercice ite discretion against a stay. x i 
HELD: The suit ought to ‘be stayed under Sec. 3. (i) Tt is not 


necessary that one of the parties be subject to a foreign jurisdiction. 
(2) Stay will be granted even where there are several arbitration clauses 


provided that the subject matter of the dispute in the suit falls clearly and : | 


exclustvely within the ambit of the arbitration clause invoked. (3) The fact 
that the claim would be time barred if referred to arbitration’ did not mean 
that the “agreemsnt was Incapable of being performed.” (4) Limitation is ` 
governed by lex fort and respondent had failed, to prove that the claim 
would be time barred under New York law. (5) Thé Court has no 
discretion under the 1961 Aet .where the petition for stay satisfies the 
statutory requirements. 
Cases referred to :— | s І . 
(1)` Brazendale & Co. Ltd. v. Saint Freres S. Á., 1970(2) LLR 34 
(2) Indian Organic Chemicals Ltd. v. Ghemtex Fibres Ive & Ors., 
AIR 1978 Bom 106 
(3) Federal Commerce & Navigation Co. Ltd. v. Tradox Export S. Á., 
1977(2) LLR 301 : : Dt RE 
(4) Steel Plant Pvt. Ltd. у. Swastika Alley Steel Ltd., AIR 1978 
Cal 386 EP ; 
(5) Messrs €ekop v. Asian Refractories, 73 CWN 192 А 
(6) Surendra Overseas у. Tom Wilhwimsen & Ors., AIR 1979 Cal 224 
(7) W.Wooda Sons Ltd. v. Bengal Corporation, AIR 1959 Cal 8 | 
' (8) Radio Publicity. Lid. v. Compagnie Luxembeurqeoise, 1936 (2) 
All ER 721 TN . | 
The judgment of the Court was as follows :— | 
The present application was taken out by the petitioner under section 
34 of the Arbitration Act of 1940 for stay of the pending suit No. 295. 
of 1978 filed by the respondent against tbe petitioner in this Court. Tho 
facts of this case shortly are: that in January, 1977 the petitioner had 
agread to ‘carry 19.408 metric tonnes of rapeseed oil belonging to the 
respondent from the Port of Vanconver, Canada, to ‘ports of Kandla, 
Bombay, Madras and'Caloutta in India. The goods were carried by the 
vessel M, T. Anatoli on terms and conditions contained in a Charter 
Party dated 27.1.77, This contract contains three arbitration clauses : 
; Сів. 20 & 8—Genoral Average/Arbitration at London (Pages 2l: 
.- and 28 of the petition) ` | | E 
CI. 31. "Arbitration. Any dispute arising from the "making, 
performance or termination of this charter party shall be settled in 


\ 


who shall bea merchant, broker ог: individual experienced in the 
shipping business, the two thus- chosen if they. cannot agree, 
hall nominate a third Arbitrator who shall be an Admiralty lawyer. 
Such arbitration shall be conducted in conformity with the provisions 


. New Yerk, Owner and Charterer each appoiating an arbitrator, ps 
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and proeedure of the United States Arbitration Aot and a judgment 
of the Court shall be entered upon any award табе by said Arbitrators. 
Nothing in this clause shal! bs deemed бо waive owner's right to lion 
on ¢he cargo for freight, dead freight or demurrage.” (Page 26 of 
Petn). 

2. Itia alleged in the petition that due to unusually heavy weather, 
turbulent seas and violent waves the gas pipe leading to the starboard 
Tank No. 2 broke and the goods in the Tank became damaged 
by mixing with sea water entering into the Tank through the broken gas 
pipo. Aecórding to the petitioner, it із not liable for this damage аз there 
ів ап exemption clause {п the contract. The respondent, however, filed 
the aforesaid guit on 10.5.78 in this Court claiming Rs. 91,669.72 ‘against 
tho petitioner. Hence this application. In the affidavit-in-opposition filod 


on behalf of the respondent through one Dwijesh Chandra Bhowmic, the 

respondent alleged thet the arbitration clause 31 was not binding on the 
" respondent inasmuch as all evidence in support of the respondents’ case 
were available in Calcutta and the respondent was willing бо go 60 arbitra- 
tion provided the same could be held in Caloutta. Reading this affidavit 
asa whole, it арреаго that the respondent із not disputing tho existence 
or validity of the arbitration agreement іп clause 31 but considering the 
balance of convenience, the respondent thinks the arbitration should be 
held in Calcutta. 


3. The petitioner thereafter applied for amendment of the cause 
title of the petition by inserting there Їп section 3 of the Foreign Awards 
(Recognition and Enforcement) Act 1961. That application was keenly 
contested by the. respondent. Tho amendment was, however, allowod. 
The respondent did not filo any additional affidavit-in-opposition dealing 
with the amended portion although liberty was given to the respondont . 
to file the same. ' 


4. Mr. Т. К. Basu, appearing on behalf of the respondent, submits 
that the petition is not maintainable as it has been verified before a Notary 
Public in violation of the provisions іп Chapter 15 rule 5 of the Original 
Side Rules. Mr. Roy Mukherjee, counsel for the petitioner, relied on the 
prevision of seotlon 139 of the Code of Civil Procedure which authorises : 
any Notary appointed under Notaries Act 1952 to administer oath on an 
affidavit. This question of maintainability of the application is new and 
was not taken at the time of amendment application whon the respondent 
proceeded оп the basis thatthe application was maintainable by waiving 
this objection. Ido not think that there is апу defect in the petition. 
At best, there was an irregularity which was waived by the responden? at 
the earlier stage of this application. In my opinion, the respondent іс not 
entitled to raise this objection at thie stage after submitting to the order of 
amendment. This contention is, therefore, rejected. 
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5. Thesecond point urged by-tho respendent’s counsel is that the 
Foreign Award (Recognition and Enforcement) Act, 1961 has no application . 
' en the facts of thia case. He submits that the provisions of this Асі will 
only apply to an agreement beteen two parties, one of whom ів subject to 
“the jurisdiction of Indian Courts and the other to a foreign jurisdiction. 
if the foreigner carries on business in India he will come under the juris- 
diction of Courts in India and ¢his fact alone will exclude application of 
the Act of 1961. In the present case, the petitioner admittedly carries on 
busines in Calcutta. Therefore Arbitration Act, 1940 will apply. In 
suvport of his contention he relied on Article 1 of the first Schedule to 
Arbitration (Protocol & Convention) Act of 1937. Hs also relied on . 
(1) Brazendale& Со. Ltd. у. Saint Freres S. A., 1970, Llyod's 
Law Report, Vol. II page 34 at page 40-41 which dealt with English 
Arbitration Act, 1950. The counsel for the petitioner pointed out that 
' ertire Aot of 1937 woes repealed by sectlon 10 of Foreign Award (Recogni- 
tion & Enforcement) Act of 1961. - The present contract сате іп to 
existenee in January, 1977 and is governed by 1961 Act. I de no? find 
any provision in 1961 Act supporting the aforesaid contention of Mr.- 
Basu. 1970 Llyod's Law Report, Vol. 2 has no application on the facts of 
this case. I have no doubt jn my mind thatthe parties are governed by ` 
Foreign Awards (Recognition &. Enforcement) Aot, 1961 and not by 
Arbitration Aot of 1940 as submitted on behalf uf the respondent. 


6. The third point ralsad by the respondents’ counsel іє that seetion 
8 of 1961 Act contemplates one arbitration agreement only. The present 
Charter Party contains three arbitration agreements and/or clauses and 
this fact will exclude the application of 1961 Act. Section 3 of this Act 
is set out below :— DL 
“3, Stay of proceedings in ‘respect: of matters ta be referred to 
arbitration.—Notwithstanding anything contained in the Arbitration 
Act, 1940 (10 of 1940) or in the Code of Civil Procedure, 1908 (5 of 
1908), if any party to a submission made in pursuance of an agreement 
to which the Convention sct forth іп the Schedule applies, or amy 
person olaiming through or under him commences any legal proceedings 
in епу Court against any other party бо the submission or any person 
claiming through or under-him in respect of any matter agreed to be 
referred, any party to such legal proceedings may, а any time after 
appearance and before filing a written statement or faking any other 
step in the proceedings, apply to the Court to stay the procecdings and 
the Court, unless satisfied that the agreement ів null and void, inopera- 
tivo or incapable of being performed or that there ів nof in fact any 
. dispute between the parties with regard to the matter agroed to be 
referred, shall make an order staying the proceedings.” 
7. Та support of his contention the respondente! counsel relied on · 
(2) Indian Organic Chemicals Ltd v. Chemtex Fibres lve & others, AIR 


Ра 


980 (2) С.Л . Probity Shipping Corpn. v. State Trading Corpn. — 533 


1978 Bom 106 at 116, paragraph 46. Paragraph 47 of this report recorda 
that Exts. A,B and C to the plaint in that suit contained three Arbitra- 
tion agreements—in two of them tho agrcement was that the sittings 
' would be held in London and in one in India. On the basis of the 
complicated facts of that cage, the learned Judge of Bombay High Court 
held in paragraph 47 :— 

“These multifarious factors ae ae the adjudication of disputes 
and differences which constitute an {ndivisible motrix for determinstion, 
in my opinion, fake the case out side the pale of section 3 of the 
1961 Act.” 

. 8. The facts of that case were not clearly set out in the report but 
it appears that according to the learned Judge the disputes and differences 
between the parties w3re sugh that they constituted an fndivisible .metrix 
for determination. The facts of the present case aro. different. The arbitra- 
7 tion agreements relate to two distinct and different types of disputes aad 
differences аге -divisible. Clauses 8 and 20 relate to the disputes ree 
garding "general average" and the otber disputes excluding ‘‘general 
average” are covered by the arbitration agreement contained in clause 31. 
The present disputes are covered by clause 31 of the agreement. Accor- 
ding to the petitioner's counsel, these Charter: parties are of standard 
forms and those who are in the shipping business are well acquainted with 
these types of terms in Chater parties and these terms are quite common 
in the trade. Hence two or more arbitration clauses in one Charter Party 
relating to different types of disputes will not create any confusion in 
their mind. In support of his contention he cited (3) Federal Commerce ' 
and Navigation Co, Ltd. v. Tradox Export S.A. 1977(2) Lloyd's Law 
Report Page 301 at 302. This із a decision by the House of Lords presided 
by Lord Diplock who ovserved :— 

"Charter Parties are not notorious for stylistio elegance or саву 
intelligibility by those whose business does not lio in the freight market 
but to those who operate in that market a considerable degree of 
certainty as tothe meaning and application of standard forms and 
clauses has been achieved. by costly litigations over the years.” 

9. Thore ів a great force in this submission of the petitioner’s 
counsel, In my opinion, the complicated facts leading to an indivisible 
dispute which existed in the Bombay case is absolutely absent іп the 
present саве. The arbitration clauses contained in the charter party before 
me clearly records which disputes are to be decided in London and which 
will be in New York. The disputes do not overlap. There is no dispute in 
this proceeding regarding "'goneral average". Hence clauses 8 and 20 of the 
Charter Party are not attracted. In this view of the matter I hold that 
AIR 1978 Bom: 106 cited by the respondents’ counsel is distinguishable 
and does not apply on the facts of this case. The present case clearly 
comes under section 3 of 1961 Act. 
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10. The fourth point taken by the counsel for the respondent is 
that ifthe suit is now stayed, the claim in the suit will be barred by 
limitation. If the claim is barred, then the arbitration agreement becomes 
incapable of boing performed within the meaning of section 3 of 1961 
Act. The discharge of the cargo was completed on 11.577 and the cause 
of action arose on that date. Three years -expired on 105.78 on which 
date suit waa filed. Therefore the present suit cannot be stayed now. 
In reply Mr. Roy Mukherjee stated that the law of Limitation being а 
procedural law, lex fori would apply. The respondent did not produce 
the law of Limitation now prevailing in New York to satisfy the Court 
that the claim in the suit would be barred if the suit would be stayed. 
The entire submission made on behalf of tho respondent on bhis 
point is purely is based on speculation and assumption which should be 
rejected. He, however, gave an undertaking to Court on behalf of his 
client that if Court would stay the suit the point of limitation would not 
be raised by his client before the Arbitratoras ia New York. According’ 
to him if there is a question of Limitation in connection with a dispute to- 
be referred to arbitration, the arbitration clause does not become unwork- 
, able. On the contrary it remains very much aliva as it is for the 

arbitrators to decide whether the olaim made before them is barred by 
limitation or nos. The submission on behalf of the respondent that the 
arbitration clause becomes incapable of performance within the meaning 
of section 3 of 1961 Act if the claim 1a barred has no substance. I accept 
this submission of the petitioners’ counsel an it isa settled law that the 


Arbitrators аго to decido the quostion of Limitation regarding the subject 
matter of tho reference before them. . 


11. The last point which the Counsel for the respondent urges is 
thet in granting stay under section 3 of 1961 Act, the Court has to exercise 
its discretion judicially, He cited (4) Steel Plant Pvt. Ltd. v. Swastika Alloy 
Stell Lid., AIR 1978 Cal 386, (5) Messrs Секор у. Asian Refractories, 73 
C. W. N. 192, (6) Surendra Overseas v. Tom Wilhwlmsen & | Огз., 
AIR 1979 Cal 224 and а few other cases but all are оп section 34 
of our Arbitration Act of 1940 where the statute has expressly preserved 
the discretion of Court in staying suits or proceedings. On careful 
consideration of the facts of this caso, I find that all the conditions laid 
down for granting stay of suit under section 3 of 1961 Aot are in existence 
jn this case and as such I am bound to stay the sult. The-Court has no 
Giseretion in the matter. The language of section 3 of 1937 Act and 
section 3 of 1961 Aot clearly polut out that the provisions аге mandatory. 
The construction put by me is supported by (7) W. Wooda Sons Lid. 


v. Bengal Corporation, AIR 1959 Cal 8 at 16 and (8) Radio Publicity 
Lid. v. Compagnie Luxembourqeoire, 1936(2) АП E. В. 721. 


12. The counsel for the rospondent points out that the balance of 
conventence ів in favour of trial of suit at Calcutta. But the Court can 
consider the question of balance of convenience only if it has any discretion 
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loft to staying or not staying the suit. ‚Та absence of such power, tho 
question of balance of convenience becomes Irrelevant. 


In this view ofthe matter, there will bs an order in terms of 
prayer (a) of the petition. The responden& will pay the cost of this 
application ќо the petitioner. 

|^ N.C. 8. AS 


{ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Sudhindra Mohan Guha 
3 * Decision: September 26, 1980 
И State of West Bengal veo so Petitioner 
А Versus _ 

Fan! Bhusan Mondal and Others ........ Opposite parties* 

West Bengal Land Reforms Act, 1955 (W. B. Act 10 of 1956), Sec. 
14 (Х) — Ваг of jurisdiction of Civil Courts—Maintainability of suit— 
Claim being based on Sec. 14(S)—Declaration of plaintiff’s right to got 
raiyati settlement of land vested in State- Goverament. 

^ Civil Procedure Code (Aet У. of 1908), Sec. 9— General тшо as (o 
maintainability of suit of civil nature— Onus of proof — Objection to oxerclso 
of jurisdiction by Civil Court in entertainlug such sult— Interpretation. 

In a sult, the plaintiff-opposite-party No. 1 sought fora declaration 
that he was entitled to a settlement of the suit-land as а raiyat from tho 
State Government undor tho provisions of the W. B. Land Reforms Act, 
1955. Не made оці the case that the suit-lend had vested in the State of 
West Bengal under the provisions of iba West Bengal Estates Acquisition 
Aet, 1953 аба timo when he had been cultivating tho said land ап a 
Bargadar under opposite-party No. 3. He, however, did not claim ony 
independent title to the suit land but he laid his elaim for settlement of tho 

land in question on the basis of Section 14(S) of the Асб. 

HELD: Section 9 of the Code of Civil Procedure lays down the 
general rule in favour of the jurisdiction of the Civil Cou to entertain 
any sult of civil nature but the burden of proof 1з on the party who pleads an 
exception to the general rule. The jurisdiction of the Givil Court to enter- 
tain such a suit is to be presumed unless by a special Act such Jurisdiction 
Is ousted. There must be an express provision in the statuta or: any provision 
which may lead to necessary and inevitable implication to that nature, 

Section 14(S) of the West Bengal Land Reforms Act by virtuo of 
which the plaintiff-epposite-party hos based Мз claim comes under Chapter 
11 В of the Act, Section 14(X) of the Асі, asit would appear from tho 
clear and unambiguous terms and language used therein, has spoclfically 

*Civil Rule No, 2499 of 1979. 
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` barred the jurisdietlon of the Civil Court to determine ‘any matter which 
Is, Бу or under Chapter II B, required to be decided or dealt with by the С 
-Revenue Officer er the authority specified in Chapter I] B. Any order 
made in any proceeding under the- said Chapter shall not be questioned í rd 
any Civil Ceurt. 
As opposlte-party No. 1- "n based his claim under section 14 (S) of. the- T 
Act, hts remedy by way of enforcement of such right of hls would be | 
available only under the said Act. That being so, the. Civil Gourt has no^ 
jurisdiction to entertain. such a suit because of the bar imposed bs: sectión 
I4(X) of the West Bengal Land Reforms Act, 1935. a 
Ceses referred to: `-` Я 
(1) Asraf Hossain v. Jahangir ‘Hossain, 1978 СНМ 755: _- 
(2) Firm I. S, Chetty & Sons y. State of Andhra "Pradesh, AIR- 1964: . 
SC 322. 


GY Мшата Imam Haider Вих "Razr y. - Rabarl - Govindbhat p 


7 — `7 Ratanbhai, ATR 1969 SC 439- . 
(4) Premier Automobiles Ltd. v. ‚ Kamalakar. Shantarami Wadke, AIR 
i 1975 SC 2238 ` TN 
Manan Kumar Ghose I 9 LOT M for Petitloner- 
No one AT for Opposite Parties ` 
' The judgment of the Court + was as follows :— 
-This revision'at the instance of.the State of West Bengal is directed 


à e 
7 


against the Order No, 33 dated 17th -March, 1979 passed by Sri P. K. Das, : 


. Munsif, Ist Court, Jangipore, Dt. Murshidabed in 0. S. Tio; 294 er. 


71976 of that Court sch M. 


.2. The plaintiff oppoilts party. No. 1 Башен Бей а sai Du : 
declaration thas the said opposite-party -was entitled to` get a raiyati’ . 
` settlement of- the suit-land as described in the schedule to she ‘plaiat from 
the petitioner under the provisions of the West Bengal. Land Reforms Act. 
1955; Originally tho defendant No. 2(O P. No. 3) was the owner of the 
suit-land, and under him the plaintiff оррошерану No. 1 was ,cultvaung, . 
the suit-land as a Bargadar. NP INC 

3. The suit was contested by the Жейн raising various ` defences, 
‘Inter alla, that the Civil Court bad no jurisdiction to entertain the- ‘suit. 

4, _ By the itopugned order ‘the learned Munsif was рга to hold 
> that tho Court had jurisdiction ёо try the suit. . Е ; 
-5, Mr. Manan Kumar Ghose, the leafned. Advocate for the . КЫ 
| tioner contends that learned Munaif müconceived the provisions contained’ 

. in sections 14(S), 14(T) and 14/X? of the West Bengal Land Reforma Aot; 
1955 and committed an error in finding jurisdiction of tlie Civil Court to. І 
entertain the suit. - Reliance is placed- on the decision in the case of: (D^ 
Asraf Hossain v. Jahangir Hossain, reported in. 1978 CHN 755. 

6. Section 9, Civil Procedure Code Jays down. а general ‘rule in 
favour of the jurisdiction of the Civil Court and the burden of proof в on 


+ 


Кы 
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the party who pleads an exception to the general rule. The doctrine now 
rests оп a reluctance to disturb the established state of law or to deny 
the subject the access to the sent of juetice. Mexwell's “Interpretation of 
Statutes", 12th Ed., P. 153. 


7. The jurisdiction of the Civil Court to entertain a suit of civil 
nature would be prezumed,unless by special Aci such jurisdletion іо ousted. 
There must be express provision in tbe statute or such provisior must lead 

to necossary and inevitable implication of that nature. It must be remembered 
that a special statute provides for certain remedies may not by itself nocess- 
arily exclude the jurisdiction of the Civil Courts to deal with a case bro- 
ught before it ia respect of some of the mattors covered by the statuto (2) 
Firm I. S. Chatty & Sons v. State of А, P., AIR 1964 SC 322. It ів 
also held in (3) Musamia Imam Halder Вих Razir v. Rabari Gobindbhal 
Ratanbhal, reported in AIR 1969 SC 439 at 446 that if a. atatnte purports 
to exclude the ordinary jurisdiction of a Civil Court it must do so either 
^by express terms or by the use of such terms-ag would necessarily lead to 
the Inference of auch exelusion. , : 


8. The Opposlte-Party No. 1 claiming his raiyati interest in the suit 
land by virtue of the provisions of Section 14-S(3) of the West Bengal 
Laud Reforms Act, 1955 commenced в suit in the Civil Court. Such 
jurisdiction of the Civil Court to entertain the suit has been chellonged by 
the provisions of Section 14(X) of the Act which runs as follows :— 


“Мо Civil Court shall have jurisdiction to decide or deal with 
any question or to determine any matter which is by or under this 
Chapter required to be decided or dealt with or to be determined by 
the Revenue Оћост or other authority specified therein and ne orders 
passed or procecdings commenced under the provisions of this Chapter 
shall be called in question in any Civil Court." 

9. Section 14 (S) by virtue of which the Opposite-Party No. 
1 has based his claim comes under Chapter IIB of the Act. Section 
14 (X), as it would appear from clear and unambiguous terms aud 
language made therein, has specially barred the jurisdiction of Civil 
Courts to dotermino any matter which is by or under Chapter IIB required 
to be decided or dealt with by the Reveaue Officer or the authority 
specified Chapter ПВ. Any order passod in any proceeding under the 
said Chapter shall not be questioned In a Civil Court. 

10. The learned Munsif overlooked the fact that Opposito Party 
No. 1 did not claim any title to the suit-land independently but under tha 
provisions of the Land Reforms Act, 1955. Inthis view of the matter, 
there is no escape from the finding that he is not entitlod to any redress 
under the Civil Procedure Code. 

11. In the case of Asraf Hossain v. Jahangir Hossain, reported in 
1978 ЄНМ 755 the question was whether the Civil Court has jurisdiction 
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under Section 8 of the West Bengal Land Reforms Act, 1955 to determine 
eciling area owned by the pre-empter under Section 14(N) of the 
Act. Chittatesh Mookerjee, J. finds that Section 8 (1) by using the expres- 
sion, “subject to Section 14(M)” has only clarified that а pre-emption by 
а co-sharer or a contiguous tenant wader Section 8 would be conditional 
upon a determination of hia right under Chapter ПВ of the Act to retain 
the said land. Section B(1) of the Aot by using the expression *'subjeot to 
Section 14(M)" has dispelled all doubts- on the question whether or not 
land acquired by a raiyat under a pre-emption order would be exempted 
from the ceiling area under Section 14(M). . 1 io held by his Lordship- 
that Section 14(X) has expressly excluded Civil Court's jurisdiction to 
decide matters coming under Chapter ПВ. The authorities specified in 
Chapter IIB have the exclusivo jurisdiction to determine the question of 
ceillog area and other allied matters in the manner prescribed in the said 
Chapter IIB. И 

12. The same principle, in my opinion, also would apply in the 
case of an application under Section 14(S) of the Act. Under certaln State 
Acts dealing with the protection of the rights of cultivating tenants exclu- 
sive jurisdiction is given to the Revenue Courts to try suits falling within 
the ssope of those Acts. ° 

13. In this particular case, as stated earlier, the Opposite-Party 
No. 1 did not claim any independent title to the land but under the 
provision-of the Aot, viz , Section’ 14($), ao bis redress as to the enforce- 
ment of aright is available only under that Act. In the сее of (4) 
Premlar Automobiles Ltd. v. Kamalakar Shantaram! Wadke and Auto- 
matic Electric Pvt. Ltd, v.. Engineering Mazdoor Sabha, reported in- AIR | 
1975 SC 2238, the Supreme Court also holds that if the industrial disputes 
relates to the enforcement of a right or an obligation created under the 
Act, then the only remedy availablo to the suitor is to got an adjudication 
under the Act. 

In the above facts, circumstances and the position in law, tke 
learned Munsif surely committed an erro? in holding that the .Civil 
‘Court had jurisdiction to entertain the suit. In the result, tbis application 
for revision is allowed—but without costs, The Rule is made absolute. 
The impugned order ів set aside. 


Р. R. 
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nature of deod and of transaction. (Manindra Nath Boso v. Narendra 
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Divorce, where one party living in adultery— Material change introduced 
by Amending Act of 1976 —Effect $hereof— Necessary additional evidence 
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1890—Appointment or declaration of percon аз guardian of Hindu minor 
by Court— Welfare of minor to be the paramount consideration — Circums- 
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ment— Legislative intent— Termination of service of appellant, whether 
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of service of such notice. (Smt. Shibarani Addy v. Deputy Commissioner 
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Penalty proceedings under Section 271 (1) (с) of the Income Tax Act, 
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goods sold and delivered—Prayer for adding Receiver as party to 
eult—Ciroumatances to be considered. (Saraswati Bala Srimany v. 
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Went Bengal Land Reforms Act, 1955 (10 of 1956), See. 8— Appli- 
cation for pre-emption of a tank sold —Petitlon U/Or. 6 rule 17, C.P. Code 
seeking necessary amendment of original pre-emption application — How 
such amendment application is to be dealt with by court ?—Guiding 
principles indicated. (Samser Ali Molla v. Jilu Molla & Ors.) 2 

.. «Seo. 14/X)—Bar ef Jurisdiction of Civil Courta— Maintalna- 
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...Ѕео. 15A(1)— Continuation of right of cultivation on a bargadar’s 
death — West Bongal Land Reforms (Bargadars) Rules, 1956—Rule 2A— 
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State of West Bengal & Ors.) 527 
West Bongal Premises Tenancy Act (W. B. Act 12 of 1956), Sec. 
1(3), proviso (a)—Premisss-consiructed by lessee, a Co-operative Sooiety 
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transfer pursuant бо court sale—Interpretation. (Smt. Shibani Bala Das 
& Ors. у. Santiram Biswas) - ...288 
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second appeal — Remand Order challenged at hearing of second appeal efter 
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property atthe date of acquisition — Efect of admission of party made at 
& previous stage of prooeeding — Mode and manner of determination of 
compensation payable in respect of nal land; Bhiti, pukurpar, tank, bagan, 
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Transfer of Proporty Act (4 of 1882), Secs. 58 & 59— Proviso to Sec. 
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Bose v. Narendra Krishna Mitra & Anr.) .. 70 
West Bengal Board of Secondary Education Act (5 of 1963), Sece- 27. 

& 28 (2)—Power of President to appoint Administrator of school— Exclu ` 
give jurisdicton of Board to make such appointment— Circumstances under 
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West Bengal Co-operative Societies Rules, 1974—Rules 2(2)(c), 129 

and -134 (c) Definition of *peraon'— Person qualified to be appointed as 
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State of West of Bengal & Ors.) ...365 
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